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TO 

The  Qiieens  Most  Excellent  Majesty^ 

THE  FOLLOWING  VIEW 
OF  THE  LAWS  AND  CONSTITUTION 
OF  ENGLAND, 

THE  IMPROVEMENT  AND  PROTECTION  OF  WHICH 

HAVE  DISTINGUISHED  THE  REIGN 

OF  HER  MAJESTY'S  ROYAL  CONSORT, 

IS, 

WITH  ALL  GRATITUDE  AND  HUMILITY, 

MOST  RESPECTFULLY  INSCRIBED 

BY  HER  DUTIFUL  . 

AND  MOST  OBEDIENT 

SERVANT, 


WILLIAM  BLACKSTONE. 


As 


PREFACE. 


'T'HE  following  JJjeets  cojitain  the  fiihjlance  of 
a  courfe  of  leBurfs  on  the  laws  of  E?igland^ 
which  were  read  by  the  author  in  the  univerfity 
of  Oxford.  His  original  pla?2  took  its  rife  in 
the  year  1753  .*  cind  notwithjianding  the  novelty 
of  fiich  an  attempt  in  this  age  and  country^  and 
the  prejudices  ifually  conceived  againfl  any  in- 
7iovations  in  the  eftablifhed  mode  of  education^  he 
had  the  fatisfadlion  to  find  (and  he  acknowledges 
it  with  a  mixture  of  pHde  and  gratitude)  that 
his  endeavours  were  encouraged  and  patronized 
by  thofe^  both  in  the  univerfty  and  out  of  it^ 
whofe  good  opinion  and  ejieem  he  was  principally 
defirous  to  obtaiii. 

The  death  of  Mr,  Viner  in  1756,  and 
his  ample  benefaBion  to  the  univerfity  for  pre- 
moting  the  fudy  of  the  law^  produced  about  two 
years  afterwards  a  regular  and  public  efabli fo- 
ment of  what  the  author  had  privately  iindcr^ 
taken.  The  know  lege  of  our  laws  and  cojiftitu- 
tion  was  adopted  as  a  liberal  fcience  by  general 
academical  authority  ;  cotnpetent  endowments  were 
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decreed  for  the  fupport  of  a  Usurer,  and  the  per-^ 
fetiial  encoiircgement  of  ftudents ;  and  the  com- 
tiler  of  the  eifuijig  Commentaries  had  the  honour 
to  be  eleBed  the  firft  Vinerian  profejfor. 

In  this  filiation  he  was  led,  both  by  duty  and 
inclination,    to   invefigate  the  elements    of  the 
laiv,  and  the  grounds  of  our  civil  polity^   with 
greater  affduity  and  attention  tha?i   many  have 
thought  it  necejfary  to  do.      And  yet  ally  who 
of  late   years  have  attended  the  public  admini- 
ftration  of  juftice,  mujl   be  fenfible  that  a  maf 
terly   acquaintance   with    the    general  fpirit   of 
laws  and    the  principles  of  univerfal  jurifpru- 
dencCy  combined  with  an  accurate   knowlege  of 
cur  own  municipal  conflitutions,  their  original^ 
reafon,    and  hiflory,   hath  given   a   beauty   and 
energy  to   many  modern  judicial  decifions,    with 
which  our   ancefors   were  wholly  U7iacquainted. 
If  in  the  purfuit  of  thefe  inquiries,  the  author 
hath  been  able  to  rectify  any  errors  which  either 
himfelf  or  others  may  have  heretofore  imbibed,  his 
pains  will  be  fufficie fitly  anfwered :  and,  if  infome 
points  he  isftill  mijiaken,  the  candid  and  judicious^ 
reader  will  make  due  allowances  for  the  difficulties 
of  a  fearch  fo  new,  fo  extenfve,  andfo  laborious.. 

c  Nov.  1765. 


posrscRipr. 

Notwithstanding  the  diffidence  exprejfed  in 
the  foregoing  Preface^  no  Joojier  was  the  "work 
compleated^  but  many  of  its  pojitions  were  'vehe- 
mently attacked  by   zealots  of  all  (even   oppo^ 
fite)  denominations^   religious  as   well  as  civih^ 
by  fome  with   a  greater^    by  others  with  a  lefs 
degree    of   acrimony.      To  fiich   of  thefe   ani- 
7nadverters  as  have  fallen  li^ithin   the   author  s 
notice  (for  he  doubti  not  but  fome  have  ejcaped 
it)  he  owe4   at   leaf  this  obligation;  that  they 
have  occafoned  him  from  time  to  time  to  revife 
his  work^   in  refpeB  to  the  particulars  objected 
to;  to  retra^  or  expunge  from  it  what  appeared 
to  be   really   erroneous;  to   amend  or  fupply   it 
when  inaccurate  or  defeBive ;  to  illujlrate  and 
explain  it  when  obfcure.    But,   where  he  thought 
the  objeBions  ill-founded,   he  hath  left,  and  fl:) all 
leave,  the  book   to   defend  itfelf:  being  fully  of 
opinion,  that  if  his  principles  be  falfe  a?id  his 
dodlrines   unwarrantable,   no  apology  fro7n  hi?n^ 
felf  can  make  them  right ;  if  founded  in  truth 
and  rectitude ^  no  cenfure  from  others  can  make 
them  wrong. 


ADVERTISEMENT 

TO 

THIS   EDITION. 


1  HE  difcharge  of  a  duty  fimilar  to  that  to  which 
the  world  is  indebted  for  the  Commentaries  on  the 
Laws  of  England,  led  the  Editor  to  prefume,  that 
in  the  courfe  of  his  refearches  he  might  be  able  to 
colledl  fome  obfervations  which  might  be  uftful  to  the 
Public,  and  at  the  fame  time  it  fuggefted  the  propriety 
of  his  exertions  to  contribute  to  the  further  improve-- 
ment  of  that  valuable  produdion. 

The  extenfive  fale  of  the  preceding  Editions  has 
abundantly  proved  that  the  deiign  meets  with  general 
approbation. 

No  alteration  has  been  made  m  the  Author's  text  \ 
but  the  principal  changes,  which  either  the  legiilature 
or  the  decifions  of  the  courts  have  introduced  into 
the  law  fince  the  laid  corredlions  of  the  Author,  are 
fpecified  and  explained  by  the  Editor  in  the  notes  *. 

The  Comm^entaries  on  the  Laws  of  England  form 
an  eifential  part  of  every  Gentleman's  Hbrary :  the 
beautiful  and  lucid  arrangement,  the  purity  of  the 
language,  the  claffic  elegance  of  the  quotations  and 

*  The  Editor's  notes  are  feparated  from  the  Text  and  notes  of 
the  Author,  by  a  Hne,  and  are  referred  to  by  figures,  thus  ( i ) ;  and 
the  pages  of  the  former  editions  are  preferred  in  the  margin. 
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allufions,  the  clear  and  intelligible  explanation  of 
every  fubjed,  muft  always  yield  the  reader  as  much 
pleafute  as  improvement  y  and  wherever  any  confli- 
tutional  or  legal  queftion  is  agitated,  they  are  the  firft, 
and,  in  general,  the  befl  authority  referred  to.  What 
Pliny  has  faid  of  another  eminent  profeflbr  of  Law 
may  juftly  be  applied  to  Sir  William  Blackflone  : 
Quam  peritus  ilk  et  privati  juris  et  piiblici  !  Quantum 
rerum^  quantum  exemplorum^  quantum  antiquitatis 
tenet  !  Nihil  eft  quod  difcere  velis^  quod  ille  docere 
non  pot  eft ,  Mihi  certe^  quoties  aliquid  ahditum  quaro^ 
ille  thefaurus  eft.     Plin.  Epill.  i.  22. 

In  order  to  add  to  the  utility  of  the  Commentaries, 
as  a  book  of  general  reference,  the  Editor  has  an- 
nexed fuch  exceptions  and  particular  inftances  as 
he  thought  would  render  the  information  ftill  fuller 
and  more  complete.  Where  he  has  prefumed  to 
queftion  any  of  the  learned  Commentator's  doclrines, 
he  has  affigned  his  reafons  for  his  doubt  or  diflent ; 
but  where  he  has  difcovered  any  inaccuracy  arifmg 
merely  from  inadvertence,  he  has  ftated  it  without 
fcruple  or  ceremony.  We  fhould  expedl  more  than 
human  excellence,  if  we  imagined  that  a  w^ork,  com- 
prizing almoft  the  w^hole  fyftem  of  Englifh  jurifpru- 
dence,  could  be  entirely  free  from  miftakes.  But 
it  is  a  matter  of  great  concern  to  the  Profeflion  and 
to  the  Public  at  large,  that,  in  an  Author  fo  univerfally 
read,  fo  defervedly  admired,  and  in  whom  fuch  con- 
fidence is  repofed,  every  fubjed:  fhould  be  reviewed 
with  fcrupulous  and  critical  precifion.     It  has  been, 
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akd  it  will  continue  to  be^  the  Editof-'s  peculiar  fludy 
and  ambition  to  advance  this  learned  performance  to 
as  great  a  degree  of  accuracy  and  perfection  as  his 
attention  and  ability  can  effed  ;  and  he  will  always 
he  grateful  for  any  corre6:ion  of  his  own  errors,  or 
for  ...  7  ufeful  remarks  which  may  not  have  occurred 
to  him  Hi  his  Examination  of  the  Commentaries. 

•  -:  prevent  any  unfounded  animadverfions,  the 
Ea^ior,  or  he  ought  rather  perhaps  to  call  himfelf  the 
Annotator^  wifhes  the  purchasers  of  this  Work  to  be 
informed,  that  he  holds  himfelf  refponfible  for  the 
utility  and  accuracy  of  the  Notes  in  every  Edition  to 
which  his  name  is  prefixed  ;  but  that,  with  regard 
to  every  other  circumflance  attending  the  publicationjf 
he  has  no  direction  or  control  whatever. 

Though  the  Notes  in  this  Edition  have  been  con- 
fiderably  extended,  yet  there  are  fome  important  fubi 
jeds,  which  the  Author  has  either  entirely  omitted,  or 
too  concifely  touched  upon  ;  the  Editor  is  therefore 
preparing  to  publifh  feparately  fuch  additions  as  thefe 
deficiencies  in  the  Commentaries  feem  to  require. 

The  profeffional  reader  ought  to  be  apprized,  that 
the  Editor  in  the  Notes  has  frequently  referred  to 
Annotators  and  the  Authors  of  Law  Treatifes  in  pre- 
ference to  original  cafes,  thofe  learned  writers  in  the 
places  cited  having  generally  colleded  all  the  original 
authorities,  which  would  be  too  numerous  to  be  intro- 
duced into  a  note  to  the  Commentaries. 

EDWARD  CHRISTIAN. 

Lincoln's  Ink, 
March  I,  l8o9^» 
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Vol.  I.  2 


INTRODUCTION. 


SECTION    THE     FIRST. 
ON    THE    STUDY    OF    THE    LAW* 


Mr.  Vice-Chancellor,  and  Gentlemen  of 
THE  University, 

THE  general  expedlatlon  of  fo  numerous  and  refpe£l- 
able  an  audience,  the  novelty,  and  (I  may  add)  the 
importance  of  the  duty  required  from  this  chair,  muft 
unavoidably  be  produdlive  of  great  diffidence  and  appre- 
henfions  in  him  who  has  the  honour  to  be  placed  in  it. 
He  mud  be  fenfible  how  much  will  depend  upon  his  con- 
du6l  in  the  infancy  of  a  fludy,  which  is  now  firft  adopted 
by  public  academical  authority ;  which  has  generally  been 
reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature ; 
and  of  which  the  theoretical,  elementary  parts  have  hitherto 
received  a  very  moderate  (hare  of  cultivation.  He  cannot 
but  refle£l:  thatj  if  either  his  plan  of  inftru^lion  be  crude  and 
injudicious,  or  the  execution  of  it  lame  and  fuperficial,  it  will 
caft  a  damp  upon  the  farther  progrefs  of  this  mod  ufeful  and 
mod  rational  branch  of  learning  ;  and  may  defeat  for  a  time 

*  Read  in  Oxford  at  the  opening  of  the  VinerLin  l*£twe«;  a^  0£l.  1758. 
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the  publlc-fplrited  defign  of  our  wife  and  munificent  benefac- 
tor. And  this  he  muft  more  efpecially  dread,  when  he  feels 
by  experience  how  unequal  his  abilities  are  (unafTifted  by  pre- 
ceding examples)  to  complete,  in  the  manner  he  could  wlfh, 
fo  extenfive  and  arduous  a  tafk  ;  fince  he  freely  confelfes,  that 
his  former  more  private  attempts  have  fallen  very  fhort  of 
his  own  ideas  of  perfection.  And  yet  the  candour  he  has  al- 
ready experienced,  and  this  laft  tranfcendant  mark  of  regard, 
his  prefent  nomination  by  the  free  and  unanim.ous  fuffragc 
of  a  great  and  learned  univerfity,  (an  honour  to  be  ever  re- 
membered with  the  deepefl  and  mofl  affecStlonate  gratitude,) 
thefe  teftimonies  of  your  public  judgment  muft  entirely  fu- 
perfede  his  own,  and  forbid  him  to  believe  himfelf  totally 
infufficient  for  the  labour  at  leaft  of  this  employment.  One 
thing  he  will  venture  to  hope  for,  and  it  certainly  fhall  be  his 
conftant  aim,  by  diligence  and  attention  to  atone  for  his  other 
defe6ls5  efteeming  that  the  beft  return,  which  he  can  pofTibly 
make  for  your  favourable  opinion  of  his  cap^icity,  will  be  hia 
unwearied  endeavours  in  fome  little  degree  to  deferve  it. 

The  fcience  thus  committed  to  his  charge,to  be  cultivated^ 
methodized,  and  explained  in  a  courfe  of  academical  le£lureSj 
is  that  of  the  laws  and  conftitution  of  our  own  country  :  a 
fpecies  of  knowledge,  in  which  the  gentlemen  of  England 
have  been  more  remarkably  deficient  than  thofc  of  all  Europe 
befides.  In  moft  of  the  nations  on  the  continent,  where  the 
civil  or  imperiallaw  under  different  modifications  1$  clofely 
interwoven  with  the  municipal  hws  of  the  land,  no  gentle- 
man, or  at  leaft  no  fcholar,  thinks  his  education  is  completed, 
till  he  has  attended  a  courfe  or  two  of  ledlures,  both  upon 
the  inftitutes  of  Juftinian  and  the  local  conftitutions  of  his. 
native  foil,  under  the  very  eminent  profeflbrs  that  abound  in 
their  feveral  univerfitl'^s.  And  in  the  northern  parts  of  our 
own  ifland,  where  alfo  the  municipal  laws  are  frequently 
connected  with  the  civil,  it  is  difficult  to  meet  with  a  perfon. 
of  liberal  edu'^atloji,  who  is  deftitute  of  a  competent  know- 
ledg^e  in  thac  fcience,  which  is  to  be  the  guardian  of  his  na-t 
tural  rights,  and  the  rule  of  his  civil  conduft. 
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Nor  have  the  imperial  laws  been  totally  neglected  even 
in  the  Englifh  nation.  A  general  acquaintance  with  their 
decifions  has  ever  been  defervedly  confidered  as  no  fmail  ac- 
complilhment  of  a  gentleman ;  and  a  fafhion  has  prevailed, 
efpecially  of  late,  to  tranfport  the  growing  hopes  of  this 
ifland  to  foreign  univerfities,  in  Switzerland,  Germany,  and 
Holland  ;  which,  though  infinitely  inferior  to  our  own  in 
every  other  confideration,  have  been  looked  upon  as  better 
nurferies  of  the  civil,  or  (which  is  nearly  the  fame)  of  their 
own  municipal  hw.  In  the  mean  time  it  has  been  the  pecu- 
liar Jot  of  our  admirable  fyftem  of  laws,  to  be  negle£led,  and 
even  unknown,  by  all  but  one  practical  profeffion  ;  though 
built  upon  the  foundeft  foundations,  and  approved  by  the 
experience  of  ages* 

Far  be  it  from  me  to  derogate  from  the  ftudy  of  the  civil 
law,  confidered  apart  from  any  binding  authority  as  a  col- 
lection of  written  reafon.  No  man  is  more  thoroughly  per- 
fuaded  of  the  general  excellence  of  its  rules,  and  the  ufual 
equity  of  its  decifions,  nor  is  better  convinced  of  its  ufe  as 
well  as  ornament  tD  the  fcholar,  the  divine,  the  ftaiefman, 
and  even  the  common  lawyer.  But  we  mud  not  carry  our 
veneration  fo  far  as  to  facrifice  our  Alfred  and  Edward  to 
the  manes  of  Theodofiusand  Juflinian  :  we  mud  not  prefer 
the  edi£l  of  the  prsetor,  or  the  refcript  of  the  Roman  em- 
peror, to  our  own  immemorial  cuftoms,  or  the  fan£^ions  of 
an  Englifli  parliament ;  unlefs  we  can  alfo  prefer  the  defpotic 
monarchy  of  Rome  and  Byzantium,  for  whofe  meridians  the 
former  were  calculated,  to  the  free  conftitution  of  Britain, 
which  the  latter  are  adapted  to  perpetuate. 

Without  detraCling  therefore  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to 
aflert,  that  if  an  Engliftiman  muft  be  ignorant  of  either  the  one 
or  the  other,  he  had  better  be  a  ftranger  to  the  Roman  than 
the  Englifti  inftitutions.  For  I  think  it  an  undeniable  pofi- 
tion,  that  a  competent  knowledge  of  the  laws  of  that  fociety 
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in  which  we  live,  is  the  proper  accomplifhment  of  every 
r  ^  ]  genileman  and  fcholar ;  an  highly  ufeful,  I  had  almoft  faid 
eflcntial,  part  of  liberal  and  polite  education.  And  in  this 
I  am  warranted  by  the  example  of  ancient  Rome  ;  where, 
as  Cicero  informs  us,  ^  the  very  boys  were  obliged  to  learn 
the  twelve  tables  by  heart,  as  a  carmen  necejfariuin  or  indif- 
penfable  lefibn,  to  imprint  on  their  tender  minds  an  early 
knowledge  of  the  laws  aitd  conftitution  of  their  country. 

But  as  the  long  and  univerfal  negle£l  of  this  ftudy,  with 
us  in  England,  feems  in  fome  degree  to  call  in  queftion  the 
truth  of  this  evident  pofition,  it  (hall  therefore  be  the  bufi- 
nefsof  this  introductory  difcourfe,  in  the  firft  place  to  dc- 
monftrate  the  utility  of  fome  general  acquaintance  with  the 
municipal  law  of  the  land,  by  pointing  out  its  particular 
ufes  in  all  confiderable  fituations  of  life.  Some  conjedlures 
will  then  be  offered  with  regard  to  the  caufes  of  neglecting 
this  ufeful  ftudy:  to  which  will  be  fubjoined  a  few  reflec- 
tions on  the  peculiar  propriety  of  reviving  it  in  our  own 
univerfities. 

And,  firft,  to  demonftrate  the  utility  of  fome  acquaint- 
ance with  the  laws  of  the  land,  let  us  only  reflect  a  moment 
on  the  fingular  frame  ai^  polity  of  that  land,  which  is  go- 
verned by  this  fyftem  of  laws.  A  land,  perhaps,  the  only  one 
in  the  univerfe,  in  which  political  or  civil  liberty  is  the  very 
end  and  fcope  of  the  conftitution^.  This  liberty,  rightly,  un- 
derftood,  coiififts  in  the  power  ( i )  of  doing  whatever  the  lawg 
permit*^ ;  which  is  only  to  be  efFedled  by  a  general  conformity  ' 
of  all  orders  and  degrees  to  thofc  equitable  rules  of  adlion, 

!j 
*  De  Legg.  1.  12,.  nlfi  quid  VI,  cut  jure  prohibetur.    Inji.i,\ 

^  Montelq.  Efp.  L.  I.  ri.  c.  5.  3.  i.  )i 

^  Facultas  ejus^quod  cuiquefacere  libtty  II 

[ 

(i)  Seethe  Editor's  reafons  for  his  difapprobation  of  this  de- 
finition of  liberty  intlienoteto  p.  126. 

12  by 


§  I.  of  the  Law.  6 

by  which  the  meaneft  individual  is  protcded  from  the  infults 
and  oppreiuon  of  the  greateft.  As  therefore  every  fubjecl  is 
interefted  in  the  prefervation  of  the  laws,  it  is  incumbent 
upon  every  man  to  be  acquainted  with  thofe  at  leafl,  with 
which  he  is  immediately  concerned  ;  left  he  incur  the  cen- 
fure,  as  well  as  inconvenience,  of  living  in  fociety  without 
ivnowing  the  obligations  which  it  lays  him  under.  And  thus 
much  may  fuffice  for  perfons  of  inferior  condition,  who  have  L  7  J 
neither  time  nor  capacity  to  enlarge  their  views  beyond  that 
contra'fled  fphere  in  which  they  are  appointed  to  move.  But 
thofe,  on  whom  nature  and  iortune  havebeftowed  more  abi- 
lities and  greater  leifure,  cannot  be  fo  eafily  excufed,  Thefe 
advantages  are  given  them,  not  for  the  benefit  of  them- 
felve?  only,  but  alfo  of  the  public  :  and  yet  they  cannot,  ia 
any  fcene  of  life,  difcharge  properly  their  duty  either  to  the 
public  or  themfelves,  without  fome  degree  of  knowledge  in 
the  laws.  To  evince  this  the  more  clearly,  it  may  not  be 
amifs  to  defcend  to  a  few  particulars. 

Let  us  therefore  begin  with  our  gentlemen  of  Indepen- 
dent eftates  and  fortune,  the  moft  ufeful  as  well  as  confider- 
able  body  of  men  in  the  nation  ;  whom  even  to  fuppofe  ig- 
norant in  this  branch  of  learning  Is  treated  by  Mr.  Locke  ^^ 
as  a  ftrange  abfurdity.  It  is  their  landed  property,  with  its 
long  and  voluminous  train  of  defcents  and  conveyances,  fet- 
tlements,  entails,  and  incumbrances,  that  forms  the  m.oft 
intricate  and  moft  extenfiveobjstl  of  legal  knowledge.  The 
thorough  comprehenfion  of  thefe,  in  all  their  minute  dif- 
tintliions,  Is  perhaps  too  laborious  a  tafic  for  any  but  a  lawyer 
by  profcffion  :  yet  ftill  the  underftanding  of  a  few  leading 
principles,  relating  to  eftates  and  conveyancing,  may  form 
iome  check  and  guar<i  upon  a  gentleman's  inferior  agents, 
ar.d  preferve  him  at  lea  it  from  very  grofs  and  notorious  im- 
pofuion. 

■  Educstion,  ^  i8;. 
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Again,  the  policy  of  all  laws  has  made  fome  forms  necef- 
fary  in  the  wording  of  laft  wills  and  teftaments,  and  more 
with  regard  to  their  atteftation.  An  ignorance  in  thefe  muft 
always  be  of  dangerous  confequence,  to  fuch  as  by  choice  or 
neceflity  compile  their  own  teftaments  without  any  technical 
affiftance.  Thofe  who  have  attended  the  courts  of  juftice 
are  the  beft  witnefles  of  the  confufion  and  diftrefles  that  arc 
hereby  occafioned  in  families  ;  and  of  the  difficulties  that  arife " 
in  difcerning  the  true  meaning  of  the  teftator,  or  fometimes 
in  difcovering  any  meaning  at  all :  fo  that  in  the  end  his  eftate 
[83  may  often  be  veiled  quite  contrary  to  thefe  his  enigmatical 
intentions,  becaufe  perhaps  he  has  omitted  one  or  two  for- 
mal words,  which  are  neceflary  to  afcertain  the  fenfe  with 
indifputabie  legal  precifion,  or  has  executed  his  will  in  the 
prefence  of  fewer  witnefTcs  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  thofe  of  a  more 
public  confideration,  All  gentlemen  of  fortune  are,  in  con- 
fequence of  their  property,  liable  to  be  called  upon  to  efta- 
blifli  the  rights,  to  eftimate  the  injuries,  to  weigh  the  accu- 
fations,  and  fometimes  to  difpofe  of  the  lives  of  their  fellow- 
fubjecls,  by  ferving  upon  juries.  In  this  fituation  they  have 
frequently  a  right  to  decide,. and  that  upon  their  oath?,  quef- 
tions  of  nice  importance,  in  the  folution  of  which  fome  legal 
fkill  is  requifite  ;  efpecially  where  the  law  and  the  fa 61,  as  it 
often  happens,  are  intimately  blended  together.  And  the 
general  incapacity,  even  of  our  beft  juries,  to  do  this  with 
any  tolerable  propriety,  has  greatly  debafed  their  authority  % 
and  has  unavoidably  thrown  more  power  into  the  hands  of 
the  judges,  to  direil,  control,  and  even  revcrfe  their  ver- 
di£ls,  than  perhaps  the  conftitution  intended. 

But  it  is  not  as  a  juror  only  that  the  Englifti  gentleman 
is  called  upon  lo  determine  quefVions  of  right,  and  diftribute 
juftice  to  his  fellow-fubjedis  :  it  is  principally  with  this  order 
of  men  that  the  commi/Tion  of  the  psace  is  filled.    And  here 

a  very 
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a  very  ample  field  is  open  for  a  gentleman  to  exert  his 
talents,  by  maintaining  good  order  in  his  neighbourhood  j 
by  puniftiing  the  diffblute  and  idle.;  by  protedting  the  peace- 
able and  induftrious  ;  and,  above  all,  by  healing  petty  difFer- 
ences,  and  preventing  vexatious  profecutions.  But,  in  order 
to  attain  thefe  defirable  ends,  it  is  neceflary  that  themagiilratc 
fhould  underftand  his  bufinefs  ;  and  have  not  only  the  will, 
but  the  power  alfo,  (under  which  mud  be  included  ihe  know- 
ledge,) of  adminirtcring  legal  and  efFedbual  juftice-  Elfe, 
when  he  has  miilaken  his  authority,  through  padion,  through 
ignorance,  or  abfurdity,  he  will  be  the  obje£l  of  contempt  C  9  1 
from  his  inferiors,  and  of  cenfure  from  thofe  to  v/hom  he 
is  accountable  for  his  condu£l. 

Yet  farther;  moft  gentlemen  of  confiderable  property,  at 
fome  period  or  other  in  their  lives,  are  ambitious  of  reprefent- 
ing  their  country  in  parliament;  and  thofe,  who  are  am- 
bitious of  receiving  fo  high  a  truft,  would  aifo  do  well  to  re- 
member its  nature  and  importance.  They  are  not  thus  ho- 
nourably diftingui{hed  from  the  reft  of  their  fellow-fubj-^jdls, 
merely  that  they  may  privilege  their  pcrfons,  their  eftates,  or 
their  domeftics ;  that  they  may  lift  under  party  banners  ; 
may  grant  or  withhold  fupplies  ;  may  vote  with  or  vote  againft 
a  popular  or  unpopular  adminiltration  ;  but  upon  confidera- 
tions  far  more  intereiting  and  important.  They  are  thi; 
guardians  of  the  Engiifh  conftitution  ;  the  makers,  repealer?, 
and  interpreters  of  the  Engliih  laws  ;  delegated  to  watch,  to 
check,  and  to  avert  every  dangerous  innovation,  to  propofe, 
to  adopt,  and  to  cherifh  any  folid  and  well-weighed  improve- 
ment ;  bound  by  every  tie  of  nature,  of  honour,  and  of  re- 
ligion, to  tranfmit  that  conftitution  and  thofe  laws  to  their 
pofterity,  amended  if  poflible,  at  leaft  without  any  deroga- 
tion. And  how  unbecoming  mu(t  it  appear  in  a  member  of  ' 
the  legiflature  to  vote  for  anew  law,  who  is  utterly  ignorant 
oF  the  old  !  what  kind  of  interpretation  can  he  be  enabled 
to  give,  who  is  a  ftranger  to  the  text  upon  which  he  com- 
ments i 

Indeed 
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Indeed  it  is  perfe£lly  amazing  that  there  (hould  be  no 
other  (late  of  life,  no  other  occupation,  art,  or  fcience,  in 
which  fome  method  of  inflru£^ion  is  not  looked  upon  as  re- 
quifite,  except  only  the  fcience  of  legiflation,  the  nobleft  and 
moft  difficult  of  any.  Apprenticefhips  arc  held  necefl'ary  to 
almoft  every  art,  commercial  or  mechanical :  a  long  courfc 
of  reading  and  ftudy  mull  form  the  divine,  the  phyfician, 
and  the  practical  profeflor  of  the  laws  :  but  every  man  of  fu- 
perior  fortune  thinks  himfelf  born  a  legiflator.  Yet  Tully 
C  ^o  3  was  of  a  different  opinion  ;  "  It  is  neceffary,  (fays  he  ^)  for  a 
*'  fenator  to  be  thoroughly  acquainted  with  the  conftiru- 
**  tion  ;  and  this  (he  declares)  is  a  knowledge  of  the  moft 
<*  extenfive  nature ;  a  matter  of  fcience,  of  diligence,  of 
"  reSe£>ion  •,  without  which  no  fenator  can  pofFibly  be  fit 
«  for  his  office." 

The  mifchiefs  that  have  arifen  to  the  public  from  inconO- 
derate  alterations  in  cur  laws,  are  too  obvious  to  be  called 
in  Gueftion  ;  and  how  far  they  have  been  owing  to  the  de- 
fective education  of  our  fenators,  is  a  point  well  worthy  the 
public  attention-  The  common  law  of  England  has  fared 
like  other  venerable  edifices  of  antiquity,  which  rifh  and  un- 
experienced workmen  have  ventured  to  new  drefs  and  refine, 
with  all  the  rage  of  modern  improvement.  Hence  frequently 
its  fymmetry  has  been  deftroyed,  its  proportions  diftorted, 
and  its  majeftic  fimplicity  changed  for  fpecious  embellifli- 
ments  and  fantaftic  novelties.  For,  to  fay  the  truth,  almoft 
all  the  perplexed  queftions,  almoft  all  the  niceties,  iiKrica- 
cies,  and  delays,  (which  have  fometimes  difgraced  the  Eng- 
li(h,  as  well  as  other  courts  of  juftice,)  owe  their  original  not 
to  the  common  law  itfelf,  but  to  innovations  that  have 
been  made  in  it  by  afts  of  parliament;  *' overladen  (as  Sir 
**  Edward  Coke  exprefles  it*^)  with  provifoes  and  additions, 
^^  and  many  times  on  a  fudden  penned  or  correded  by  men 

*   Z)^  Z/-p;t.  3.  l8.      EJl  fenatori  necef-      memvriae  ejl  ;  fine  quo paratus  effc fenator 
far'tum  nc^c  reiTrpiihlicain  ;   idque  late  pa-      nulla  pnSio  pofejl. 
iet  :— genus  hoc  omnefcicntiac^  diligcntiae  ^  »  Rep.  pref. 

«  of 


S  ^*  (jf  the  Law. 


lo 


"  of  none,  or  very  little  judgment  in  law."     This  great  and 

well-experienced  judge  declares,  that  in  all  his  time  he  never 

knew  two   queftions  made   upon  rights   merely  depending 

upon  the  common  law  •,  and  warmly  laments  the  confufion 

introduced    by  ill-judging  and  unlearned  legiflators.  "  But 

"  if,"  he  fubjoins,  "  a6ls  of  parliament  were  after  the  old 

'*  fafhion  penned,  by  fuch  only  as  perfectly  knew  what  the 

"  common  law  was  before  the  making  of  any  a6l  of  parlia- 

"  ment  concerning  that  matter,  as  alfo  how  far  forth  former 

"  ftatutes  had  provided  remedy   for   former  mH*chiefs,  and 

**  defects  difcovered  by  experiense  ;  then  (hou^d  very  few 

•*  queftions  in  law  arife,  and  the  learned  Ihould  not  fo  often    C  ^  i  3 

'*  and  fo  much  perplex  their  heads  to  make  atonement  and 

**  peace,  by  conftruftion  of  law,  between  infenfible  and  dif- 

"  agreeing  words,  fentences,  and  provifoes,  as  they  now  do." 

And  if  this  inconvenience  was  fo  heavily  felt  in  the  reign  of 

queen  Elizabeth,   you  may  judge  how  the  evil  is  increafed 

in  later  times,  when  the  (latute  book  is  fwelled  to  ten  times 

a  larger  bulk  ;  unlefs   it  fnould  be  found,  that  the  penners 

of  our  modern  ftatutes  have  proportionably  better  informed 

themfelves  in  the  knowledge  of  the  common  law. 

What  is  faid  of  our  gentlemen  in  general,  and  the  pro- 
priety of  their  application  to  the  ftudy  of  the  laws  of  their 
country,  will  hold  equally  itrong  or  ftill  ftronger  with  re^ 
gard  to  the  nobility  of  this  realm,  except  only  in  the  article 
oi  ferving  upon  juries.  But,  inftead  of  this,  they  have  feveral 
peculiar  provinces  of  far  greater  conf:;quence  and  concern  ; 
being  not  only  by  birth  heredicary  counfeliors  of  the  crown, 
and  judges  ii^ on  their  honour  of  the  lives  of  their  brother- 
peers,  but  alfo  arbiters  of  the  property  of  all  their  fellow-  ^ 
lubje6ls,  and  that  in  the  lafl:  refort.  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  nicell  end  mott  critical 
points  of  the  law  :  to  examine  and  correal  fuch  errors  as 
have  efcaped  the  moll  experienced  fages  of  the  profeffon, 
the  lord  keeper  and  the  judges  of  the  courts  at  Weftminftcr, 
Tfeoir  fentencs  is  final,  decifive,  irrevocable;  no  appeal,  ruj 

correction, 
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correction,  not  even  a  review  can  be  had  :  and  to  their  deter- 
minarion,  whatever  it  be,  the  inferior  courts  of  juftice  muft 
conforrn  ;  otherwife  the  rule  of  property  would  no  longer 
be  uniform  and  iteady. 

Shouli>  a  judge  in  the  mod  fubordinate  jurifdi£lion  be 
dciicient  in  the  knowledge  of  the  law,  it  would  refle£l  in- 
finite contempt  upon  himfclf,  and  difgrace  upon  thofe  who 
employ  him.  And  yet  the  confequence  of  his  ignorance  is 
comparatively  very  trifling  and  fmall :  his  judgment  may  be 
examined,  and  his  errors  rectified  by  other  courts.  But 
how  much  more  ferious  and  affecting  is  the  cafe  of  a  fupe- 
r  12  1  rior  judge,  if  without  any  fliill  in  the  laws  he  will  boldly 
venture  to  decide  a  queftion  upon  which  the  welfare  and 
fubfiftence  of  whole  families  may  depend  !  where  the  chance 
of  his  judging  right  or  wrong,  is  barely  equal  ;  and  where, 
if  he  chances  to  judge  wrong,  he  does  an  injury  of  the  mcft 
alarming  nature,  an  injury  without  poflibility  of  redrefs. 

Yet,  vail  as  this  truft  is,  it  can  no  where  be  fo  proper- 
ly repofed,  as  in  the  noble  hands  where  our  excellent  con- 
(litution  has  placed  it :  and  therefore  placed  it,  becaufe,  from 
the  independence  of  their  fortune  and  the  dignity  of  their 
flation,  they  are  prefumed  to  employ  that  leifure  which  is 
the  confequenc  :  of  both,  in  attaining  a  more  extenfive  know- 
ledge of  the  laws  than  perfons  of  inferior  rank  ;  and  becaufe 
the  founders  of  our  polity  relied  upon  that  delicacy  of  fenti- 
ment,  fo  peculiar  to  noble  birth  ;  which,  as  on  the  one  hand 
it  will  prevent  either  i:-tereft  or  affection  from  interfering 
in  quedions  of  right,  fo  on  the  other  it  will  bind  a  peer 
in  honour,  an  obligation  which  the  law  efteems  equal  to 
another's  oath,  to  be  mailer  of  thofe  points  upon  which  it 
is  his  birth-right  to  decide. 

The  Roman  pande£i:s  will  furnilh  us  with  a  piece  of  hlf- 
tory  not  unapplicable  to  our  prefent  purpofe.  Servius  Sul- 
picius>  a  gentleman  of  the  patrician  order,  and  a  celebrated 

orator. 


§  i.  cf  the  Law,  12 

orator,  had  occafion  to  take  the  opinion  of  Quintus  Mutius 
Scaevola,  r'le  then  oracle  of  the  Roman  law  ;  but,  for  want 
of  fome  knowledge  in  that  fcience,  could  not  fo  much  as  un- 
derftand  even  the  technical  terms,  which  his  friend  was  ob- 
liged to  make  ufe  of.  Upon  which  Mutius  Scaevola  could  not 
forbear  to  upbraia  him  with  this  memorable  reproof  s,  "  that 
*•  it  was  a  (hame  for  a  patrician,  a  nobleman,  and  an  orator 
'■  of  caufes,  to  be  ig  ^orant  of  that  law  in  which  he  was  fo 
**  peculiarly  concerned."  This  reproach  made  fo  deep  an 
imprcflion  on  Sulpicius,  that  he  immediately  applied  himfelf 
to  the  Itudy  of  the  law ;  wherein  he  arrived  to  that  pro-  [  13  3 
ficiency,  that  he  left  behind  him  about  an  hundred  and  four- 
fcore  volumes  of  his  own  compiling  upon  the  fubjedl  ;  and 
became,  in  the  opinion  of  Cicero^,  a  much  more  complete 
lawyer  than  even  Mutius  Scaevola  himfelf. 

I  WOULD  not  be  thought  to  recommend  to  our  Englifii  no- 
bility and  gentry,  to  become  as  great  lawyers  as  Sulpicius  9 
though  he,  together  with  this  character,  fuftained  likewife 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wife  indefa- 
tigable fenator  :  but  the  inference  which  arifes  from  the  ftory 
is  this,  that  ipjnorance  of  the  laws  of  the  land  hath  ever  been 
efteemed  diflionourable  in  thofe,  who  are  entrufted  by  their 
country  to  maintain,  to  adminifier,  and  to  amend  them. 

But  furely  there  is  little  occafion  to  enforce  this  argu- 
ment any  farther  to  perfons  of  rank  and  diftin£tion,  if  wc 
of  this  place  may  be  allowed  to  form  a  general  judgment 
from  thofe  who  are  under  our  infpe6lion  :  happy  that  while 
we  lay  down  the  rule,  we  can  alfo  produce  the  example. 
You  will  therefore  permit  your  profeflbr  to  indulge  both  % 
public  and  private  fatisfadlion,  by  bearing  this  open  tefti- 
mony  ;  that,  in  the  infancy  of  thefe  ftudies  among  us,  they 
were  favoured  with  the  mofl  diligent  attendance,  and  pur- 
(ued  with  the  moft  unwearied  application,   by  thofe  of  the 

*  Ff.l.  2.  2.  §  43.     Tur/fc  ejfe  patricio^  et  no  tilt ,  cf  csu/aj  oranii ,  jus  in  ^o 
^'rjjrctur  igncrar*.  "  ^rirf.  41, 
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noblefl  birth  and  mofl:  ample  patrimony  ;  fome  of  whom 
are  ftill  the  ornaments  of  this  feat  of  learning  ;  and  others 
at  a  greater  diltance  continue  doing  honour  to  its  inftitu- 
tions,  by  comparing  our  polity  and  laws  with  thofe  of  other 
kingdoms  abroad,  or  exerting  their  fenatorial  abilities  in  the 
councils  of  the  nation  at  home.  v» 

Nor  will  fome  degree  of  legal  knowledge  be  found  in  the 
leaft  fuperfluous  to  perfons  of  inferior  rank  :  efpecially  thofe 
of  the  learned  profeffions.  The  clergy,  in  particular,  befides 
the  common  obligations  they  are  under  in  proportion  to  their 
rank  and  fortune,  have  alfo  abundant  reafon,  confidered 
t-  ^4  J  merely  as  clergymen,  to  be  acquainted  with  many  branches 
of  the  law,  which  are  almoft  peculiar  and  appropriated  to 
themfelves  alone.  Such  are  the  laws  relating  to  advowfons, 
inditutlons,  and  inductions  j  to  fimony,  and  fimoniacal  con- 
trails ',  to  uniformity,  refidence,  and  pluralities  ;  to  tithes, 
and  other  ecclefiaftical  dues  ;  to  marriages,  (more  efpecially 
of  late,)  and  to  a  variety  of  other  fubjeds,  which  are  con- 
figned  to  the  care  of  their  order  by  the  provifions  of  parti- 
cular llatutes.  To  underfland  thefe  aright,  to  difcern  what 
is  warranted  or  enjoined,  and  what  is  forbidden  by  law, 
demands  a  fort  of  legal  apprehenfion ;  which  is  no  other- 
wife  to  be  acquired,  than  by  ufe,  and  a  familiar  acquaint- 
ance  with  legal  writers. 

For  the  gentlemen  of  the  faculty  of  phyfic,  I  mufl  frankly 
own  that  I  fee  no  fpecial  reafon,  why  they  in  particular 
{hould  apply  themfelves  to  the  ftudy  or  the  law  ;  unlefs  in 
common  with  other  gentlemen,  and  to  complete  the  cha- 
racter of  general  and  extenfive  knowledge  i  a  character 
which  their  profeffion,  beyond  others,  has  remarkably  dc- 
ferved.  They  will  give  me  leave,  however,  to  fuggeft,  and 
that  not  ludicroufly,  that  it  might  frequently  be  of  ufe  to 
families  upon  fudden  emergencies,  if  the  phyfician  were  ac- 
quainted with  the  doClrine  of  laft  wills  and  teflaments,  at  leaft 
fo  far  as  relates  to  the  formal  part  of  their  execution. 

But 
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But  thofe  gentlemen  who  intend  to  profefs  the  civil  and 
ccclefiaftical  laws,  in  the  fpiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  lawyers)  the 
moft  indifpenfibly  obliged  to  apply  themfelves  feriouily  to 
the  ftudy  of  our  municipal  laws.  For  the  civil  and  canon 
^ws,  confidered  with  refpeft  to  any  intrinfic  obligation,  have 
no  force  or  authority  in  this  kingdom  ;  they  are  no  more 
binding  in  England  than  our  laws  are  binding  at  Rome. 
But  as  far  as  thefe  foreign  laws,  on  account  of  fome  pc- 
liar  propriety,  have  in  fome  particular  cafes,  and  in  fome 
particular  courts,  been  introduced  and  allowed  by  our  laws, 
io  far  they  oblige,  and  no  farther ;  their  authority  being 
wholly  founded  upon  that  permiflion  and  adoption.  In 
which  we  are  not  fingular  in  our  notions  :  for  even  in  Hoi-  f  15  3 
land,  where  the  imperial  law  is  much  cultivated  and  its  de- 
cifions  pretty  generally  followed,  we  are  informed  Tjy  Van 
Leeuwen  ^,  that  '*  it  receives  its  force  from  cuftom  and  the 
**  confent  of  the  people  either  tacitly  or  exprefsly  given  :  for 
**  otherwife  (he  adds)  we  fhould  no  more  be  bound  by  this 
"  law,  than  by  that  of  the  Almains,  the  Franks,  the  Saxons, 
**  the  Goths,  the  Vandals,  and  other  of  the  ancient  nations." 
Wherefore,  in  all  points  in  which  the  different  fyftems  depart 
from  each  other,  the  law  of  the  land  takes  place  of  the  law 
of  Rome,  whether  antient  or  modern,  imperial  or  pontifical. 
And,  in  thofe  of  our  Englifti  courts,  wherein  a  reception  has 
been  allowed  to  the  civil  and  canon  laws,  if  either  they  ex- 
ceed the  bounds  of  that  reception,  by  extending  themfelves 
to  other  matters  than  are  permitted  to  them  ;  or  if  fuch 
courts  proceed  according  to  the  decifions  of  thofe  laws,  in 
cafes  wherein  it  is  controlled  by  the  law  of  the  land,  the 
Common  law  in  either  inflance  both  may,  and  frequently 
does,  prohibit  and  annul  their  proceedings^  :  and  it  will  not 
be  a  fufficient  excufe  for  them  to  tell  the  king's  courts  at 
Weftminfter,  that  their  practice  is  v/arranted  by  the  laws 

'  Ded'tcatio  corpatii  juriicivilis.  Edit.         *"'  Hale   Hift.  C.  L-  c.  2.     Selden  ;/x 
1663^,  Fletam,    5  Rep.  Cducrey's  cafe,  a  lull- 
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of  Juflintan  or  Gregory,  oris  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.  For  which  reafon  it  becomes 
highly  neceiTary  for  every  civilian  and  canonift,  that  would 
a6t  with  fafety  as  a  judge,  or  with  prudence  and  reputation 
2S  an  advocate,  to  know  in  v./hat  cafes  and  how  far  the  Eng- 
lifti  laws  have  given fandtion  to  the  Romany  in  what  points 
the  latter  are  rejected  ;  and  where  they  are  both  fo  intermiK- 
ed  and  blended  together  as  to  form  certain  fupplemental  parts 
of  the  common  law  of  England,  diftinguifhed  by  the  titles  of 
the  king's  maritime,  the  king's  military,  and  the  king's  eccle- 
fiaflical  law.  "^Ehe  propriety  of  which  inquiry  the  univerfity 
of  Oxford  has  for  more  than  a  century  fo  thoroughly  feen, 
that  in  her  ftatutes  ^  fhe  appoints^  that  one  of  the  three  quef- 
tions  to  be  annually  difculied  at  the  a6i:  by  the  jurift-incep- 
tors  (hall  relate  to  the  common  law  ;  fubjoining  this  reafon, 
1 5  I  *^  quia  juris  clvilis  Jludiofos  decet  baud  imperitos  ejfe  juris  muni" 
<*  eipalisy  et  d'lfferentias  exteri  patriique  juris  notas  habere^ 
And  the  flatutes  "*  of  the  univerfity  of  Cambridge  fpeak  ex- 
prefsly  to  the  fame  efFe£l. 

From  the  general  ufe  and  neceflfity  of  fome  acquaintance 
with  the  common  law,  the  inference  was  extremely  eafy 
with  regard  to  the  propriety  of  the  prefent  inftitution,  in  a 
place  to  which  gentlemen  of  all  ranks  and  degrees  refort,  as 
the  fountain  of  all  uftful  knowledge.  But  how  it  has  come 
to  pafs  that  a  defign  of  this  fort  has  never  before  taken  place 
in  the  univerfity,  and  the  reafon  why  the  fludy  of  our  laws 
has  in  general  fallen  into  difufe,  I  fhall  previoufly  proceed 
to  inquire. 

Sfr  John  Fortefque,  in  his  panegyric  on  the  laws  of  Eng- 
land, (which  was  written  in  the  reign  of  Henry  the  fixth) 
puts  "  a  very  obvious  queition  in  the  mouth  of  the  young 

'  Tit.  VJI.  SeB.  1.  %%.  et  differentias  exteri  patriique  juris  nop- 

*"  J)o6ior  legum  moK  a  dodoratu  dalit  cat.     Stat.  Eliz.  R.  C.  14.  Cowcl.    Jnjli- 

fftram  legiius  Angliae^  ut  nenjit  impe-  tut,  in  proemie. 

rkus  earum  legum  quas  habet  fua  patrioj         *  c,  47, 

prince. 
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prince,  whom  he  is  exhorting  to  apply  himfelf  to  that  branch 
of  learning  ;  "  why  the  laws  of  England,  being  fo  good, 
'*  fo  fruitful,  and  fo  commodious,  are  not  taught  in  the  uni- 
"  verfities,  as  the  civil  and  canon  laws  are  ?"  In  anfwer  to 
which  he  gives  °  what  feems,  with  due  deference  be  it  fpoken, 
a  very  jejune  and  unfatisfadtory  reafon  ;  being,  in  (hort,  that 
•*  as  the  proceedings  at  common  law  were  in  his  time  car- 
*'  ried  on  in  three  different  tongues,  the  Englifh,  the  Latin, 
"  and  the  French,  that  fcicnce  mud  be  neceflarily  taught 
*'  in  thofe  three  feveral  languages  ;  but  that  in  the  univerfi- 
**  fities  all  fciences  were  taught  in  the  Latin  tongue  only  j*' 
and  therefore  he  concludes,  "  that  th^y  could  not  be  conve- 
**  niently  taught  or  ftudied  In  our  univerfities."  But  with- 
out attempting  to  examine  ferioufly  the  validity  of  this  rea- 
fon, (the  very  ftiadow  of  which  by  the  wifdom  of  your  late 
conllitutions  is  entirely  taken- away,)  we  perhaps  may  find 
out  a  better,  or  at  leaft  a  more  plaufible  account,  why  the 
ftudy  of  the  municipal  laws  has  been  baniflied  from  thefe 
feats  of  fcience,  than  what  the  learned  chancellor  thought  it 
prudent  to  give  to  his  royal  pupiL 

That  antient  colle£lIon  of  unwritten  maxims  and  cuf-  [  17  ] 
toms,  which  is  called  the  common  law,  however  compound- 
ed, or  from  whatever  fountains  derived,  had  fubfifted  immc- 
morially  in  this  kingdom  ;  and,  though  fomewhat  altered  and 
impaired  by  the  violence  of  the  times,  had  in  great  meafure 
weathered  the  rude  (hock  of  the  Norman  conqueft.  This 
had  endeared  it  to  the  people  in  general,  as  well  becaufe  it's 
decifions  were  univerfally  known,  as  becaufe  it  was  found 
to  be  excellently  adapted  to  the  genius  of  the  Englifh  nation. 
In  the  knowledge  of  this  law  confifted  great  part  of  the  learn- 
ing of  thofe  dark  ages  -,  it  was  then  taught,  fays  Mr.  Selden?, 
in  the  monafteries,  in  the  univerfities^  and  in  the  families  of 
the  principal  nobility.  The  clergy  in  particular,  as  they  then 
engrofled  almoft  every  other  branch  of  learning,  fo(like  their 

*'*.48»  f  inFleiam.'j.'j, 
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predeceffors  the  Britlfh  Druids^)  they  were  peculiarly  re- 
markable for  their  proficiency  in  the  ftudy  of  the  law.  Nid' 
lus  clericus  nift  caufidicus ^  is  the  chara£i:er  given  of  them  foon 
after  the  conquefl  by  William  oF  Malmfbury  '.  The  judges 
therefore  were  ufually  created  out  of  the  facred  order  %  as 
was  likewife  the  cafe  among  the  Normans  ^  ;  and  all  the  in- 
ferior offices  were  fupplied  by  the  lower  clergy,  which  has 
occafioned  their  fucceiTors  to  be  denominated  chrks  to  this 
day. 

But  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  ufe,  and  ex- 
perience, was  not  fo  heartily  relifhed  by  the  foreign  clergy  5 
who  came  over  hither  in  fhoals  during  the  reign  of  the  con- 
queror and  his  twofons,  and  were  utter  (Irangers  to  our 
conilltution  as  well  as  our  language.  And  an  accident, 
which  foon  after  happened,  had  nearly  completed  it's  ruin. 
A  copy  of  Juftinian's  panded^s,  being  newly  '^  difcovered  at 
L  -S  ]  Amain,  foon  brought  the  civil  law  into  vogue  all  over  the 
weft  of  Europe,  where  before  it  was  quite  laid  afide  ^  and  in 
a  manner  forgotten  ;  though  fome  traces  of  its  authority  re- 
mained in  Italy  "^  and  the  eaftern  provinces  of  the  empire  >'. 
This  now  became  in  a  particular  manner  the  favourite  of 
the  poplfli  clergy,  who  borrov/ed  the  method  and  many  of 
the  maxims  of  the  canon  law  from  this  original.  The  ftudy 
of  it  was  introduced  into  fcveral  univerfities  abroad,  particu- 
larly that  of  Bologna ;  where  exerclfes  were  performed,  lec- 
tures read,  and  degrees  conferred  in  this  faculty,  as  in  other 
branches  of  fcience  :  and  many  nations  on  the  continent,  juft 
Ihen  beginning  to  recover  from  the  convulsions  confequent 

1   Caefar  de  hillo  Gal.  6.  li.  falnSie  egl'ife  ;  U:  ahheZy  le:  pricurs  eoff 

'  di  geji.  reg.l.  J^.  veniaulx,  et  les  gouvernaurs  des  egl'fi-s* 

'  Dugdale  Orig.jurld.  c.  8.  ^c.      Grand  Coujiumierich,  9. 

^■Xfei  jugs s font  /ages  perfonnes  et-  au-  **  Circ,  A.D.  Il^O. 

ttniiques^-—Jii'jtr'e  let  arche^vcfquesy  e-vef-  "^  LL.  JVifigoth,!.  I.  9. 

que:-)  Ics  chanoines  des  egl'ifcs  cathedraulx^  '^   Capitular.  Hludoi).  Pit,  4.  XOl. 

:t  lei  cuires  pirjannei  qniout  dignitez  in  ^  Selden  tnJFletam,  J.  5. 
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upon  the  overthrow  of  the  Roman  empire,  and  fettling  by 
degrees  into  peaceable  forms  of  government,  adopted  the 
civil  law,  (being  the  beft  written  fyfteai  then  extant,)  as  the 
bafis  of  their  feveral  conflitutions  *,  blending  and  interweav- 
ing it  among  their  own  fcodal  cufloms,  in  fome  places  with  a 
more  extenfive,  in  others  a  more  confined  authority  *. 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England.  For  Theobald,  a  Norman  abbot,  being 
ele£^ed  to  the  fee  of  Canterbury  *,  and  extremely  addicted  to 
this  new  ftudy,  brought  over  wiih  him  in  his  retinue  many 
learned  proficients  therein  ;  ^nd  among  the  refl:  Roger  fir- 
named  Vacarius,  whom  he  placed  in  the  univerlity  of  Ox- 
ford **,  to  teach  it  to  the  people  of  this  country.  But  it  did 
not  meet  with  the  fame  eafy  reception  in  England,  v/here  a 
mild  and  rational  fyftem  of  laws  had  been  long  eftablifhed,  as 
it  did  upon  the  continent ;  and  though  the  monkifh  clergy 
(devoted  to  the  will  of  a  foreign  primate)  received  it  with 
cagernefs  and  zeal,  yet  fhe  laity,  who  were  more  intercfted 
to  prefer  ve  the  old  conftitution,  and  had  already  feverely  felt 
ihe  efFe£l  of  many  Norman  innovations,  continued  wedded 
to  the  ufe  of  the  common  law.  King  Stephen  immediately 
publifhed  a  proclamation  S  forbidding  the  ftudy  of  the  laws,  f  ig  1 
then  newly  imported  from  Italy ;  which  was  treated  by  the 
monks'*  as  a  piece  of  impiety,  and  though  it  might  prevent 
the  introduction  of  the  civil  law  procefs  into  our  courts  of 
juftice,  yet  did  not  hinder  the  clergy  from  reading  and 
teaching  it  in  their  own  fchools  and  monafteries. 

From  this  time  the  nation  feems  to  have  been  divided  into 
two  parties ;  the  bifhops  and  clergy,  many  of  them  foreign- 

•  Domat*s  treatife  of  law.  ^r.  13.  §  9.  *  Rog.  Bacon,  cltat,  per  Selden  in 
EplJioL  JnnecenUJV.  in  M.Paris  ad  Fletam.  7.  6.  in  Fortejc.  c  H,  &  8  Rep. 
A.J).  1254.  Pref. 

'  ./f.  2).  113S,  **  Joan    SarLnjuriens,    Pol^craU^  8. 

•  Gervaf.  Dorotern,   A^^     Fontif,    27,, 
Cantua^fCoL  1665. 
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ers,  who  applied  themfelves  wholly  to  the  fludy  of  the  civil 
and  canon  laws,  which  now  came  to  be  infeparably  interwo- 
ven with  each  other  \  and  the  nobility  and  laity,  who  adhered 
•with  equal  pertinacity  to  the  old  common  law  :  both  of  them 
reciprocally  jealous  of  what  they  were  unacquainted  with, 
and  neither  of  them  perhaps  allowing  the  oppofite  fyftcm 
that  real  merit  which  is  abundantly  to  be  found  in  each  (2). 
This  appears,  on  the  one  hand,  from  the  fpleen  with  which 
the  monaftic  writers  ^   fpeak  of  our  municipal  laws  upon  all 
occafions  i  and,  on  the  other,  from  the  firm  temper  which  the 
nobility  (hewed  at  the  famous  parliament  of  Merton :  when 
the  prelates  endeavoured  to  procure  an  ad,  to  declare  all 
baftards  legitimate  in  cafe  the  parents  intermarried  at  any 
time  afterwards;  alleging   this  only  reafon,  becaufe  holy 
church  (that  is,  the  canon  law)  declared  fuch  children  legi- 
timate  :  but  «  all  the  earls  and  barons  (fays  the  parliament 
«  rollO  with  one  voice  anfwered,  that  they  would  not  change 
««  the  laws  of  England,  which  had  hitherto  been  ufed  and 
«  appi\)ved."     And  we  find  the  fame  jealoufy  prevailing 
above  a  century  afterwards  s,   when  the  nobility  declared 
with  a  kind  of  prophetic  fpirit,  "  that  the  realm  of  England 
«  hath  never  been  unto  this  hour,  neither  by  the  confent  of 
«  our  lord  the  king  and  the  fiords  of  parliament  (hall  it  ever 
t  20  ]    «  be,  ruled  or  governed  by  the  civil  law  ^"     And  of  this 

e  Joan  Sariniuriens.     Polycrat.S.l6.  quae   hucuf que  ufitatae  funt   et   appro- 

Polvdor.  Virgil.  HI]}.  L  9.  l^atae. 

*■'  Siai.  Merton.  20  Hen.  HI.  c.  ().  Et  «  1 1  Ric.  II. 

.mnescomites  ct  barones  una  'v>ce  refpon-         ^  Selden.  Jan.  Anglor.    /.  2.  §  43 

cferunt,  quod  nolunt  leges  Angliae  mutare,  in  Fortcfc.  c.  Z^, 


(2)  Thoucrhthe  civil  law,  in  matters  of  contraa  and  the  genera, 
commerce  of^'life,  may  be  founded  in  principles  of  natural  and  urn 
verfal  juftice,  yet  the  arbitrary  and  defpotic  maxims,  which  recom 
mended  it  as  a  favourite  to  the  pope  and  Romifh  clergy,  ren 
dered  it  defervedly  odious  to  the  people  of  England.  Quod prin 
*  cipl  placuU  legls  hahet-vlgorem,  (Inft.  i.  2.  6.)  the  magna  charU 
of  the  civil  law,  couU  never  be  reconciled  ^i\^^\i^  judicium  pa 

rium  vei  kx  krr<£.  tempe 
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temper  between  the  clergy  and  laity  many  more  inllances 
might  be  given. 

While  things  were  in  this  fituation,  the  clergy,  finding 
it  impofliole  to  root  out  the  municipal  law,  began  to  with- 
draw themfelves  by  degrees  from  th£  temporal  courts ;  and 
to  that  end,  very  early  in  the  reign  of  king  Henry  the  third, 
epifcopal  conftitutions  were  publifhed  *,  forbidding  all  eccle- 
fiaftics  ro  appear  as  advocates  inforo  faeculari :  nor  did  they 
long  con  inue  to  adl  as  judges  there,   not  caring  to   take  the 
oa<h  of  office  which  was  then  found  neceflary  to  be  admini- 
(lercd,  that  they  (hould  in  all  things  determine  according  to 
the  law  and  cuftom  of  this  realm  ^ ;  though  they  ft'ill  kept 
pofleffion  of  the  high  office  of  chancellor  ;  an  office   then 
of  little  juridical  power;  and  afterwards  as  it's  bufinefs  in- 
creafed  by  degrees,  they  modelled  the  procefs  of  the  court 
at  their  own  difcretion. 

But  wherever  they  retired,  and  wherever  their  authority 
extended,  they  carried  v/ith  them  the  fame  zeal  to  introduce 
the  rules  of  the  civil,  inexclufion  of  the  municipal  law.  This 
appears  in  a  particular  manner  from  the  fpiritual  courts  of 
all  denominations,  from  the  chancellor's  courts  in  both  o«r 
univerfities,  and  from  the  high  court  of  chancery  before  men- 
tioned 5  in  all  of  which  the  proceedings  are  to  this  day  in  a 
courfe  much  conformed  to  the  civil  law  :  for  which  no  tole- 
rable reafon  can  be  affigned,  unlefs  that  thefe  courts  were 
all  under  the  immediate  diredtion  of  the  popifh  ecclefiaftics, 
amorig  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal  law ;  pope  Innocent  the  fourth  having  forbidden  *  the 
very  reading  of  it  by  the  clergy,  becaufe  its  decifions  were  not 
founded  on  the  imperial  conftitutions,  but  merely  on  the  cuf- 
toms  of  the  laity.  And  if  it  be  confidered,  that  our  univer- 
iities  began  about  that  period  to  receive  their  prefentform  of 

'Spelman.      ConcH.      A.  D.  ili-j.         ^  ^eUexu  in  Fletam,  ^.  2^ 
WiUc-ins,  vol.  I  ./>.  5  74«  599  •  *  M.  ^aris  ad  A.D,  1x54. 
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fcholalllc  dlfcipHne ;  that  they  were  then,  and  continued  to 
C  21  J  be  til!  the  time  of  the  reformation,  entirely  under  the  influ- 
ence of  the  pop'fh  clergy  ;  (fir  John  Mafon  the  firft  proteft- 
ant,  being  alfo  the  firft  lay,  chancellor  of  Oxford  ;)  this  will 
lead  us  to  perceive  the  reafon,  why  the  ftudy  of  the  Roman 
laws  was  in  thofe  days  of  bigotry  ^  purfued  with  fuch  alacrity 
in  thefe  feats  of  learning  :  and  why  the  common  law  wag 
entirely  defpifeJ,  and  eiteemed  little  better  than  heretical. 

An'D,  fmce  the  reformation,  many  caufcs  have  confpired 
to  prevent  its  becoming  a  part  of  academical  education.  As, 
firft,  long  ufage  and  eilablilbed  cuftom  ;  which,  as  in  every 
thing  elfe,  fo  efp.'cially  in  the  forms  of  fcholaftic  exercife, 
have  juftly  great  weight^and  authority.  Secondly,  the  rea{ 
intrinfic  merit  of  the  civil  lav/,  confidered  upon  the  footing 
of  reafon  and  not  of  obligation,  which  was  well  known  to 
the  inftruclors  of  our  youth  j  and  their  total  ignorance  of  the 
merit  of  the  common  law,  though  it's  equal  at  leaft,  and  per., 
haps  an  improvement  on  the  other.  But  the  principal  rca.. 
fon  of  all,  that  has  hindered  the  introduction  of  this  branch 
of  learning,  is,  that  the  ftudy  of  the  common  law,  being  ba- 
nifhed  from  hence  in  the  times  of  popery,  has  fallen  into  a 

"  There  cannot  he  a  ftronger  inft ance  "  j'ifl"'"  ^  faplenttm ;  fecundo^    quad 

of  the  abfurd   and  fuper.litious  venera-  "  conir.iaJ'verfariumaJlutum  Isffagacem  i 

tJon  that  was  paid   to  thefe  laws,  than  "  tertlo,  quod  in   caufa   defperata  :  fed 

that  the   mod  learned   writers  of  the  "  be.it'ijjltna  "jirgo^  contra  jud'tcem  fapi" 

times    thought  they  could   not  form  a  "  er.tiJJimumyDominum ;  contra  adverfum 

perfeft  character,  even  of  the  bleffed  "  rium  callidijjimum ,  dyabolum ;   incau- 

virgin,  vvitJiout   making  her    a    civilian  "  fa  noflra  defperata  ;  fcntentiam  optC" 

and  a  canonill;  which   Albertus  Mag-  "  tarn   obtinuit."     "Xo  which   an    emi- 

nus,  the   renovvcd  clominican  do£lor  of  nent   francifcan,   two   centuries   after- 

the  thirteenth  century,  thus  proves  in  wards,  Bernardinus  de  Bulli,  ( Mariale 

his  Su7nma,  de   laudlhns  cbriftiferae  mir-  part  4.  ferm.  ().J   very  gravely  fubjoins 

gmis   (d'lvinun    magis   quam    hnmaniim  this    note.      "   Nee  'v'tdetur  ir.cono-ruun 

opus)  qu.  12'   S  $•      ''''  Tiem    quod  jura  •*  mul'teres  habere  periiiam  jitris.     Legi- 

*'   cinjiiui^    \^  '^gesy   Iff  deer  eta  fcivlt  in  "  iur   enim  de    uxor:   fsannh   And)  eat 

**  fiim:no^  probatur  hoc  modo  ;  fapientia  "  glojfutorist    quod  tar.tam    pet itiam    in 

«'  ad-vocati  manifefatur  in  tribus ;  unum,  "   utroque    jure   babuit,    ut    publice     in 

*'  quod  obtineat    omnia    contra  judiccm  "  fcholis  lege  re  aufaftt** 

10  quite. 
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quite  different  channel,  and  has  hitherto  been  wholly  culti- 
vated in  another  place.  But  as  the  long  ufage  andeftabliChed 
cuitom,  of  ignorance  of  the  laws  of  the  land,  begin  now  to 
be  thought  unreafonable  ;  and  as  by  thefe  means  the  merit 
of  thofe  laws  will  probably  be  more  generally  known  ;  we   [  22  1 
may  hope  that  the  method  of  ftudying  them  will  foon  revert 
to  it's  antient  courfe,   and  the  foundations  at  lead  of  that 
fcience  will  be  lard  in  the  two  univerfities ;  without  being 
exclufivelv  confined  to  the  channel  which  it  fell  into  at  the 
times  I  have  juft  been  defcribing 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
ftragglers  excepted,  the  ftudy  and  pradice  of  it  devolved  of 
courfe  into  the  hands  of  laymen  :  who  entertained  upon  their 
parts  a  moft  hearty  averfion  to  the  civil  law**,  and  made  no 
fcruplc  to  profefs  their  contempt,  nay  even  their  ignorance  ° 
of  it,  in  the  moft  public  manner.  But  ftill  as  the  balance 
of  learning  was  greatly  on  the  fide  oi  the  ckrgy,  and  as  the 
common  law  was  no  longer  taught^  as  formerly,  in  anv  part 
of  the  kingdom,  it  muft  have  been  fubjeded  to  many  incon- 
veniences, and  perhaps  would  have  been  gradually  loft  and 
overrun  by  the  civil,  (a  fufpiclon  well  juftificd  from  the  fre- 
quent tranfcripts  of  Juftinian  to  be  met  within  Bra6lon  and 
Fleta,)  had  it  not  been  for  a  peculiar  incident,  which  hap- 
pened at  a  very  critical  time,  and  contributed  greatly  to  it*$ 
fupport. 

°  Fortefc.  it  Uitd.  LL.  e.  25.  prejudice  of  more  antient  ones  was  pro- 

*•  This  remarkably  appeared  in  the  hioited.     But  Skipwith   the  king's  fer- 

cafe  of  the    abbot  of    Torun,  M.  22  jeant,  and  afterwards  chief  barer,  of  the 

Edzv.  III.  24.  who  had  caufed  a  cer-  Lxchequer,    declares  them   to  be   fla; 

tain  prior  to  be  fummoned  to  anfwer  at  ncnfente  :  '*  in    ^eux  parolx^  contra  in» 

Avignon  for  erecting  an  oratory  contra  "  hibitionem  novi  operis,  ny  ad  pas  «- 

fnaiiitionemncvi  opcris  ;  hy  whUh  words  "  ter.(i.'7:eni :"    and    jul^.ice     Scharde'lc-.v 

Mr.  Selden,  fi/f  F!et.  8,  J.^very  jultly  mends  the  matter  but  little  by  inform- 

underftands  to  be  meant  the  tit'e  de  nc-vi  ing  him.  that  they  figr.ify  a  restitution  in 

cptris  nuntiatione  both   in   the  civil  and  /^f/r/^-u-;  for  which  reafon he  vervlcgelv 

canon  laws,  ^iy.  39.1.   C.Z.  ii.   and  rciolves  to  pay  no  fort  of  regard  to  them, 

Dfcrrtal.  not  Exirav.  5.  32.)  whereby  "   Ceo  nejl  que  un   rcftltuticn  en  leur  /rv, 

the  erciftion   of  any   new  bwiJdings  in  "  pur  cut  a  i^t  na'i-fmuj  regard,  l^fe" 

C  4  Thk 
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The  incident  which  I  mean  was  the  fixing  the  court  of 
common  pleas,  the  grand  tribunal  for  difputes  of  property, 
to  be  held  in  one  certain  fpot ;  that  the  feat  of  ordinary  juflicC 
might  be  permanent  and  notorious  to  all  the  nation.  For- 
merly that,  in  conjun(fl:ion  with  all  the  other  fuperior  courts, 
L  23  J  was  held  before  the  king's  capital  jufticiary  of  England,  in 
the  aula  regis^  or  fuch  of  his  palaces  wherein  his  royal  perfon 
refided ;  and  removed  with  his  houfchold  from  one  end  of 
the  kingdom  to  the  other.  This  was  found  to  occafion  great 
inconvenience  to  the  fuitors ;  to  remedy  which  it  was  made 
an  article  of  the  great  charter  of  liberties,  both  that  of  king 
John  and  king  Henry  the  third  ?,  that  **  common  pleas  fhould 
•<  no  longer  follow  the  king*s  court,  but  be  held  in  fome 
*^  certain  place:"  in  confequence  of  which  they  have  ever 
(ince  been  held  (a  few  necelTary  removals  in  times  of  the 
plague  excepted)  in  the  palace  of  Weflminfler  only.  This 
brought  together  the  profciTors  of  the  municipal  law,  who  be- 
fore were  difperfed  about  the  kingdom,  and  formed  them 
into  an  aggregate  body  ;  whereby  a  fociety  was  eftablifhed  of 
perfonSjwho,  (as  Spelman  "^  obferves,)  addi6ling  themfelves 
wholly  to  the  ftudy  of  the  laws  of  the  land,  and  no  longer 
confidering  it  as  a  mere  fubordinate  fclence  for  the  amufe- 
ment  of  leifure  hours,  foon  raifed  thofe  laws  to  that  pitch  of 
perfedion,  which  they  fuddenly  attained  under  the  aufpices 
of  our  Englifh  Juftinian,  king  Edward  the  firft. 

In  confequence  of  this  lucky  aflemblage,  they  naturally  fell 
into  a  kind  of  collegiate  order,  and,  being  excluded  from  Ox- 
ford and  Cambridge,  found  it  neceflary  to  eftablifh  a  new 
univerfity  of  their  own.  This  they  did  by  purchafing  at  va- 
rious times  certain  houfes  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Weflminfler,  the  place  of 
holding  tlie  king's  courts,  and  the  city  of  London  ;  for  ad- 
vantage of  ready  accefs  to  the  one,  and  plenty  of  provifions 
in   the  others     Here  exercifes  were  performed,  ledlures 

Mil  *»  ChJfar,ZZA-  *"  Fortefc.  f.  4?. 

read, 
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read,  and  degrees  were  at  length  conferred  In  the  common 
law,  as  at  other  univerfities  in  the  canon  and  civil.     The  de- 
grees were  thofe  of  barrifters  (firft  ftiled  apprentices  *  from 
opprenderey  to  learn)  who  anfwered  to  our  bachelors :  as  the    C  ^  3 
flate  and  degree  of  a  ferjeant  %  fervientis  ad  legem^  did  to 

that  of  doftor. 

« 

The  crown  feems  to  have  foon  taken  under  it's  prote£llon 
this  infant  feminary  of  common  law  ;  and,  the  more  efFedtu- 
ally  to  foller  and  cherifli  it,  king  Henry  the  third,  in  the  nine- 
teenth year  of  his  reign,  ifTued  out  an  order  direded  to  the 
mayor  and  fherliFs  of  London,  commanding  that  no  regent 
of  any  law  fchools  ivithin  that  city  fhould  for  the  future  teach 
law  therein  ".  The  word,  law,  or  leges ^  being  a  general  term, 
may  create  fome  doubt  at  this  diftance  of  time  whether  the 
teaching  of  the  civil  law,  or  the  common,  or  both,  is  hereby 
reftrained.  But  in  either  cafe  it  tends  to  the  fame  end.  If 
the  civil  law  only  is.'prohibited,  (which  is  Mr.  Selden's"*  opi- 
nion,) it  is  then  a  retaliation  upon  the  clergy,  who  had  ex- 

*  Apprentices  or  barrifters  feem  to  called  to  account  for  his  great  knavery 

have  been  firft   appointed  by  an  ordi-  and  n^alpraftices,  claimed  the  benefit  of 

nance  of  king  Edward  the  firft  in  par-  his  orders  or  clergy,  which  till  then  re- 

liament,  in   the  20th  year  of  his  reign,  mained  an  entire  fecret ;  and  to  that  en< 

(Spelm.     G.f'Jf.    37.       Dugdaie,     Ortg.  •vcluitligamentacoifaefuaefol'oereutpa- 

pirid,  ^$.^  lam  monjiraret fe  tonfuram  habere tclerica» 

'  The  firft  mention  which  I  have  met  lem  ;  f^d  non  eji  permiJTus.  ■  ■      Salellts 

with  in    our  law  books  of  ferjeants  or  -vera  sum  arripieiisytion per  coif aelhamina 

countors,  is    in  the  ftatute  of  Weftm.  l.  fed  pergttttur  eum  apprehendeiu^iraxit  ai 

-3  Edvv.  I.  c.  29.  and  in  Horn's  Mirror,  catcerem.    And  hence  fir  H.  Spelman 

c.  I.   §  10.   f.  2.  §  5.  f.  3.  §  I.  in  the  conjectures,  (Ginjfar.  2,^5- J  that  coifis 

fame  reign.     But  M.  Paris  in  his  life  of  were  introduced  to  hide  the  tonfureof 

John  II.  abbot  of  St.  Alban's  which  he  fuch  renegade  clerks,  as  wereftill  tempt- 

%vrote  in   1255,  39  Hen-  HI.  fpeaks  of  ed  to  remain  in  the  fecular  courts  in  the 

advocates  at  the  common  la\v,or  counters,  quality  of  advocates  or  judges,  notwith- 
(quoi  band  narrator es  -vulgariter  oppella-     ftanding  their  prohibition  by  canon. 
mus,)  as  of  an  order  of  men  well  known .  "  Ke  aliquis  fcbdas  regens  de  legihut 

And  we  have  an  example  of  the  antiqui-     In  eadem  eivitate  de  caster 0  ibidem  leget 
ty  of  the  coif  in  the  fame  author "^s  hilto-     deceat. 
rj-of  England,  A.D,  1259,  »»  the  cafe         ^'  in  FUt,  %,  3. 
9i  cue  Wilham  de  Buftj ;  who,  being 

U  eluded 
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eluded  the  common  law  from  their  feats  of  learning.  If  the 
municipal  law  be  alfo  included  in  the  reftriflion,  (a&  fir  Ed- 
ward Coke^  underftands  it,  and  which  the  words  feem  to 
import,)  then  the  intention  is  evidently  this  ;  by  preventing 
private  teachers  within  the  walls  of  the  city,  to  colletl  all 
the  common  lawyers  into  the  one  public  univerfity,  which 
newly  inflituted  in  the  fuburbs. 

25  ]  In  this  juridical  univerfity  (for  fuch  it  is  infifled  to  have 
been  by  Fort^fcue-^  and  fir  Edward  Coke*)  there  are  two 
forts  of  collegiate  houfes ;  one  called  inns  of  chancery,  in 
which  the  younger  ftudents  of  the  law  were  ufually  placed, 
**  learning  and  ftudying,  fays  Fortefcue  %  the  originals,  and 
«*  as  it  were  the  elements  of  the  law  -,  who,  profiting  therein, 
**  as  they  grew  to  ripenefs,  fo  were  they  admitted  into  the 
"  greater  inns  of  the  fame  ftudy,  called  the  inns  of  court/' 
And  in  thefe  inns  of  both  kinds,  he  goes  on  to  tell  us,  the 
knights  and  barons,  wiih  other  grandees  and  noblemen  of 
the  realm,  did  ufe  to  place  their  children,  though  they  did 
not  defire  to  have  them  thoroughly  learned  in  the  law,  or  to 
get  their  living  by  its  practice :  and  that  in  his  time  there 
were  about  two  thoufand  ftudents  at  thefe  feveral  inns,  all 
of  whom  he  informs  us  -wcrejilii  nohiliumy  or  gentlemen  born. 

Hence  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  univerfitles  neglefted  this  ftudy,  yet)  in  thp 
time  of  Henry  the  fixth  it  was  thought  highly  neceflary,  and 
was  the  univerfal  pra£lice,  for  the  young  nobility  and  gentry 
to  be  inftru(!i^ed  in  the  originals  and  elements  of  the  laws. 
But  by  degrees  this  cuftom  has  fallen  into  difufe  ;  fo  that  in 
the  reign  of  queen  Elizabeth  fir  Edward  Coke  **  does  not 
reckon  above  a  thoufand  ftudents,  and  the  number  at  prefent 
is  very  confiderably  lefs.  Which  feems  principally  owing 
to  thefe  reafons  :  firft,  becaufe  the  inns  of  chancery  being 

*  1  In*,  proem.         *      *  3  Rep.  pref  ^  3  Rep.  pvef. 

nov/ 
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now  almoft  totally  filled  by  the  inferior  branch  of  the  pro- 
feflion,  are  neither  commodious  nor  proper  for  the  refort  o* 
gentlemen  of  any  rank  or  figure  ^  fo  that  there  are  very 
rarely  (3)  any  young  ftudent?  entered  at  the  inns  of  chancery: 
fecondly,  becaufc;  in  the  inns  of  court  all  forts  of  regimen 
and  academical  fuperintendence,  either  with  regard  to  morals 
or  lludies,  are  lound  impracticable,  and  therefore  entirely 
negledled  :  hilly,  becaufc  pt^rlons  of  birth  and  fortune,  after 
having  finiflird  their  uluul  courfcs  at  the  univerfities,  have 
feldom  leifure  or  rcfolution  iufn:ient  to  enter  upon  a  new  C  26  J 
fcheire  of  ftudy  at  a  new  place  of  iniiruclion.  Wherefore 
few  gentlemen  now  refort  to  the  inns  of  court,  hut  fuch  for 
whom  the  knowledge  of  practice  is  abfolutely  neceflary; 
fuch,  I  mean,  as  are  intended  for  the  profeffion  :  the  relt  of 
pur  gentry  (not  to  fay  our  nobility  alfoj  havmg  ulually  re- 
tired to  their  eftates,  or  vifired  foreign  kingdoms,  or  entered 
upon  public  li'e,  without  any  initruclion  in  the  laws  of  the 
land,  and  indeed  with  hardly  any  opportunity  of  gaining  in- 
(Irudlion,  unkfs  it  can  be  affurdcd  them  in  thefe  feats  of 
(earning. 

And  that  thefe  are  the  proper  places,  for  afFordinp^  affifl- 
anccs  of  this  kind  to  gentlemen  of  all  Rations  and  degrees, 
cannot  (I  think)  with  any  colour  of  reafon  be  denied.  For 
not  one  of  the  objeClion-,  which  are  made  to  the  inns  of 


(3)  The  inns  of  court  are,  the  Inner  -Temple,  Middle 
Temple,  Lincoln's  Inn,  and  Gray's  Inn,  from  which  focieties 
alone,  ftudents  are  called  to  the  bar.  The  inns  of  chancery 
are  CHfford's  Inn,  Clement's  Inn,  Lion's  Inn,  New  Inn,  Furni- 
val's  Inn,  Thavies's  Inn,  Staple's  Inn,  and  Barnard's  Inn.  Thefe 
are  fubordinate  to  the  inns  of  court ;  the  three  firft  belono-  to  the 
Inner  Temple,  the  fourth  to  the  Miadie  Temple,  the  two  next  td 
Lincoln's  Inn,  and  the  two  laft  to  Gray's  Inn.  (Dug.  Grig,  jurid, 
320  ScpaJJim.)  Gentlemen  are  never  entered  at  prefent  in  the 
inns  of  chancery  v/ith  an  intention  of  being  called  to  the  bar,  for 
adraillion  there  would  now  be  of  no  avail  with  regard  to  the  time 
aad  attendance  required  by  the  inns  of  court. 

court 
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court  and  chancery,  and  which  I  have  jufl:  now  enumerated, 
will  hold  with  regard  to  the  univerfities.     Gentlemen  may 
here  alTociate  with  gentlemen  of  their  own  rank  and  degreer 
Nor  are  their  condud  and  ftudies  left  entirely  to  their  own 
difcrction ;  but  regulated  by  a  difcipline  fo  wife  and  exa6l> 
yet  fo  liberal,  fo  fenfible,  and  manly,  that  their  conformity 
to  its  rules  (which  does  at  prefent  fo  much  honour  to  our 
youth)  is  not  more  the  effect  of  conftraint  than  of  their  own 
inclinations  and  choice.     Neither  need  they  apprehend  too 
long  an  avocation  hereby  from  their  private  concerns  and 
amufements,  or  (what  is  a  more  noble  object)  the  fervice  of 
their  friends  and  their  country.     This  fludy  will  go  hand  in 
hand  with  their  other  purfuits  :  it  will  obftrudl  none  of  them> 
it  will  ornament  and  aflift  them  all. 
t. 

But  if,  upon  the  whole,  there  are  any  flill  wedded  to  mo. 
naftic  prejudice,  that  can  entertain  a  doubt  how  far  this  ftudy 
is  properly  and  regularly  acadetnicaly  fuch  perfons  I  am  afraid 
cither  have  not  confidered  the  conftitution  and  defign  of  an 
univerfity,  or  elfe  think  very  meanly  of  it.     It  muft  be  a  de- 
plorable narrownefs  of  mind,  that  would  confine  thefe  feats 
of  inftrudion  to  the  limited  views  of  one  or  two  learned 
profeflions.     To  the  praife  of  this  age  be  it  fpoken,  a  more 
]    open  and  generous  way  of  thinking  begins  now  univerfally 
to  prevail.     The  attainment  of  liberal  and  genteel  accom* 
plifhments,  though  not  of  the  intelledlual   fort,  has  been 
thought  by  our  wifeft  and  mod  afredlionate  patrons  ^y  and 
very  lately  by  the  whole  univerfity**,  no  fmall  improvement 
of  our  ancient  plan  of  education  :  and  therefore  I  may  fafely 

*^  Lord  chancellor  Ckrendon,  in  his  ^  By  accepting  in  full  convocation  the 

dialogue  of  education,  among  his  trails,  remainder  of  Lord  Clarendon's  hiftory 

P*  3^5)  appears  to  have  been  very  foli-  from  his  noble  defcendants,  on   condi- 

citous,  that    it  might  be  made  "  a  part  tion  to  apply  the  profits  arifing  from  its 

"  of  the  prnament  of  our  learned  aca-  publication  to  the    eftablilhment   of   a 

"  demies,    to    teach   the    qualities   of  manege  in  the  univerfity. 
"  riding,  dancing,  and  fencing,  at  thofe 
**  hours   when  more    ferious   exercifes 
**  fnould  be  interniittcd." 

afErni 
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affirm  that  nothing  (how  unufual  foever)  Is,  under  due  regu- 
lations, improper  to  be  iaught  in  this  place,  which  is  proper 
for  a  gentleman  to  leariu     But  that  a  fcience,  which  diftin- 
guifhes  the  criterions  of  right  and  wrong  ;  which  teaches  to 
eftablifh  the  one,  and  prevent,  punifh,  or  redrefs  the  other  > 
which  employs  in  it's  theory  the  nobleft  faculties  of  the  foul, 
and  exerts  in  it's  practice  the  cardinal  virtues  of  the  heart  j 
a  i'cience,  which  is  univerfal  in  its  ufe  and  extent,  accommo- 
dated to  each  individual,  yet  comprehending  the  whole  com- 
munity ;  that  a  fcience  like  this  fhould  ever  have  been  deemed 
unneceflary   to   be    ftudied  in  an    univerfity,  is  matter  of 
aftonifliment  and  concern.     Surely,  if  it  were  not  before  an 
object  of  academical  knowledge,  it  was  high  time  to  make  it 
one :  and  to  thofe  who  can  doubt  the  propriety  of  its  recep- 
tion among  us,  (if  any  fach  there  be,)  we  may  return  an  an- 
fwer  in  their  own  way,  that  ethics  are  confefTedly  a  branch 
of  academical  learning  ;  and  Axi^oxlt  hi mf elf  has  Jaidy  fpeak. 
ing  of  the  laws  of  his  own  country,  that  jurifprudence,  or 
the  knowledge  of  thofe  laws,  is  the  principal  and  mod  per- 
fect branch  of  ethics  ^ 

From  a  thorough  conviction  of  this  truth,  our  munificent 
benefactor,  Mr.  Viner,  having  employed  above  half  a  century 
in  amaffing  materials  for  new  modelling  and  rendering  more 
commodious  the  rude  ftudy  of  the  laws  of  the  land,  configned 
both  the  plan  and  execution  of  thefe  kls  public-fpirited  de-  r  2?  1 
figns  to  the  wifdom  of  his  parent  univerfity.  Refolving  to 
dedicate  his  learned  labours  *«to  the  benefit  of  porterity  and 
*«  the  perpetual  fervice  of  his  country  ^,"  he  was  fenfible  he 
could  not  perform  his  refolution  in  a  better  and  more  effec- 
tual manner,  than  by  extending  to  the  youth  of  this  pLce, 
thofe  afTiftances  of  v.hich  he  fo  well  remembered  and  fo 
heartily  regretted  the  want.  And  the  fenfe,  which  the  uni- 
verfity has  entertained  of  this  ample  and  mofl  ufeful  bene- 

*  TfXj/x  f/.%\tcx  ac'.rr.y  en   rr;    tj-         ^  See   the  pre'ace  to  the  eighteenth 
Acta;    aoirr,i    X°*'''^^    '^''      EthiC'     ad     volume  of  his  ^l/xidgment. 
X*iiomacb.U  5.  f.  3. 
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fa6iion,  muft  appear  beyond  a  doubt,  ^roni  their  gratitude 
in  receiving  it  with  all  poflible  marks  of  trteem^;  from 
their  alacrity  and  unexampled  difpatch  in  carrying  it  into 
execution  ^  \  and,  above  all,  from  the  laws  and  conftitutions 
by  which  they  have  efFt6lually  guarded  it  from  the  negledt 
and  abufe  to  which  fuch  inftitucions  are  liable  ^     We  have 


*  Mr  Viner  Is  enrolled  among  the 
public  benefactors  of  the  univerfity  by 
decree  of  convoc  t.on. 

**  Ml .  Viner  died  J une  5,  1 756     His 
effedls  wjre  curie6led  and  fettled,  near 
a  volume  of  his    woik  print  d,   almoft 
the  whole  diipcfed  of,  and  the  nccoiinrs 
made  up,  in  a  year  and  a  h.lf  from  his 
deceafe>by  the  very  diligent  and  wortliy 
adminiftrators  with   the   will  annexed, 
(Dr.  Weft  and  Dr.  Good  of  Magdalene, 
Dr.  Whalley  of  Oriel,  Mr.  Buckler  of 
All  Souls,  and  Mr.  Betts  of  Univerfity 
college,)  to  whom  that  care  was  confign- 
cd  by  the  univerfity.  Another  half  year 
'  was  employed  in  confidering  and  fettling 
a  plan  of  the  propofed  in!litution,  and 
in  framing  the  ftatutes  thereupon,  which 
were  finally  confirmed  by  convocation 
on  the  3d  of  July  1758.    The  profe/Tor 
was  eleded  on  the  20th  of  October  fol- 
lowing,  »nd  two  fcholars  on  the  luc- 
ceeding  day.     And,  laftly,  it  was  agreed 
at  the  annual  audit  in  1761,  to  eilablilla 
a  tellowfhip ;  and  a  fellow  was  accord- 
ingly  eledied  in    January  following. — 
The  refidue  of  this  fund,  arifiiig  from 
the  fale  of  Mr.  Viner's  abridgment,  w\.\ 
probably  be  fufficient  hereafter  to  found 
another  fe'.lowfhip  and   fcholarOup,    or 
three   ii'ore   fcholarfhips,    as  lliall    be 
thought  mofl  expedient. 

*  The   ftatutes   are  in.fubftance    as 
follows;, 

I.  Tuat  the  accounts  of  this  bene- 
fafllon  be  feparately  kept,  and  annual- 
ly audited  by  the  delegates  of  accounts 
and  profeflbr,  and  afterwards  reported 
to  convocation. 


1  That  a  profefTorfl.ip  of  the  laws 
of  England  be  eftabli'hed,  with  a  falary 
of  two  hundred  pounds  per  annum  ;  the 
profeflbr  to  be  elected  by  convocation, 
and  to  be  at  the  time  of  his  election  at 
Iraft  a  mafter  of  arts  or  bachelor  of  ci- 
vil law  in  the  univerfity  of  Oxford,  of 
ten  years  ftanding  from  his  matricula- 
tion ;  and  alfo  a  barrifter  at  law  of  four 
years  ftanding  at  the  bar. 

3.  That  fuch  profeflTor  (by  himfelf, 
or  by  deputy  to  be  previoufly  approved 
by  convocation)  do  read  one  folema 
public  lefiure  on  tiie  laws  of  England, 
and  in  the  Englifh  language,  in  every 
academical  term,  at  certain  ftated  times 
previous  to  the  commencement  of  the 
common  law  term ;  or  forfeit  twenty 
pounds  for  every  omiflion  to  Mr.  Vi- 
ner's general  fund :  and  alfo  (by  him- 
felf, or  by  deputy  to  be  approved,  if 
occafional,  by  the  vice-chancellor  and 
pro6lors :  or,  if  permanent,  both  the 
caufe  and  the  deputy  to  be  annually  ap- 
proved by  convocation)  do  yearly  read 
one  con^plete  courie  of  lectures  on  the 
Invs  of  England,  and  ia  the  Englifh  lan- 
guage, confiii  ng  of  fixty  leftures  at  the 
leaft  ;  to  be  read  during  the  univerfity 
term  time,  wich  fuch  proper  intervals 
that  not  more  than  four  ledlures  may 
fall  witliin  any  fingle  week :  that  the 
profeflbr  do  give  a  month's  notice  of 
the  time  when  the  courfe  is  to  begin, 
and  do  roaA  gratis  to  the  fcholars  of  Mr. 
Viner's  foundation;  but  may  demand  of 
other  auditors  fuch  gratuity  as  Ihall  be 
fettled  from  time  to  time  by  decree  of 
ccuvocation  j   and  that  for  every  of  the 
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feen  an  univerfal  emulation,  who  beft  fiiould  underftatid,  or 

moft  faithfully  purfue,  the  deCgns  of  our  generous  patron :  C  29  3 


faid  fixty  le£turcs  omitted,  the  profefTor, 
on  complaint  made  :o  the  vice-chancel- 
lor within  the  year,  do  forfeit  forty  (hil- 
lings to  Mr.  Viner's  general  fund  ;  the 
proof  of  having  performed  his  duty  to 
Ke  upon  the  faid  profeflbr. 

4.  That  every  profeflbr  do  continue 
in  his  office  during  life,  unlefs  in  cafe  of 
fuch  miftehaviour  as  fliall  amount  to 
bannition  by  the  univerfity  ftatutes ;  or 
unlefs  he  deferts  the  profeflion  of  the 
law  by  betaking  himfelf  to  another  pro- 
felfion  ;  or  unlefs,  after  one  admonition 
by  the  vice-chancellor  and  proctors  for 
notorious  neglect, he  is  guilty  of  another 
flagrant  omiflion  ;  in  any  of  which  cafes 
hs  be  deprived  by  the  vice-chancellor, 
with  confent  of  the  houfe  of  convoca- 
tion. 

5.  That  fuch  a  number  of  felbw- 
ftiips  vvith  3  flipend  of  £ity  pounds  /^r 
annum^  and  fcholarfhlps  with  a  flipend 
of  thirty  pounds,  be  eflzblifhed,  as  the 
convocation  (hall  from  time  to  time  or- 
ilain,  according  to  the  ftate  of  Mr.  Vi- 
ner's revenues. 

6.  That  every  fellow  be  eleded  by 
convocation,  and  at  the  time  of  elei^ion 
be  unmarried,  and  at  lead  a  mailer  of 
arts  or  bachelor  of  civil  law,  and  a 
member  of  fome  college  or  hall  In  tlie 
univerlity  of  Oxford  ;  the  fcholars  of  this 
foundation,  or  fuch  as  have  been  fcholars, 
(if  qualified  and  approved  of  by  convo- 
cation,) to  have  the  preference  :  that  if 
not  a  barriiler  when  chofen,  he  be  called 
to  the  bar  witliin  one  year  after  his 
election ;  but  do  refide  in  the  univerfity 
two  months  in  every  year,  or  in  cafe  of 
non-refidence  do  forfeit  the  flipend  of 
that  year  to  Mr.  Viner's  general  fund. 

7.  Thac  every  fcholar  be  ele6led  by 
convocation,  and  at  "thg  time  of  ele£tio» 


be  unmarried,  and  a  member  of  fome 
college  or  hall  in  the  univerfity  of  Oxford, 
who  (hall  have  been  matriculated  twen- 
ty-four calendar  months  at  the  leaft  ; 
that  he  do  take  the  degree  of  bachelor  of 
civil  law  with  all  convenient  fpeed  (either 
proceeding  in  arts  or  otherwife- ;  and  pre- 
vious to  his  taking  the  fame, between  the 
fecond  and  eighth  year  from  his  matri. 
culaticn,  be  bound  to  attend  two  courfes 
of  the  profefTcr's  leflures,  to  be  certified 
under  the  profefTcr's  hand ;  and  wirhin 
one  year  after  taking  the  fame  to  be 
called  to  the  bar ;  that  he  do  annually 
refide  fix  months  till  he  is  of  four  years 
Handing,  and  four  months  from  that 
time  till  he  is  mafler  of  arts  or  bachelor 
of  civil  law  ;  after  which  he  be  bound 
to  reCde  two  months  in  every  year ;  or 
in  cafe  of  r.on-reffdence,  do  forfeit  the 
flipend  of  that  year  to  Mr.  Viner's  ge- 
neral fund. 

S.  That  the  fcholarfhirs  do  become 
void  in  cafe  of  non-attendance  on  the 
profefTor,  or  no:  taking  the  degree  of 
bachelor  of  civil  law,  being  duly  admo- 
niihed  fo  to  do  by  the  vice-chancellor 
and  pro£lors  ;  and  that  both  fellowfhips 
and  fcholarfhips  do  expire  at  the  end  of 
ten  years  after  each  refpe^live  ele<il;ion ; 
and  become  void  in  cafe  of  grots  mif- 
behaviour,  non-refidence  for  two  years 
together,  marriage,  not  being  called  to 
the  bar  within  the  time  before  limited, 
(being  duly  admonifhed  fo  to  be  by  the 
vice-chancellor  and  proflors,)  or  defert- 
ing  the  profeff!on  of  the  law  by  follow- 
ing any  other  profeflion  :  and  that  in  any 
of  thefe  cafes  the  vice-chancellor,  with, 
confent  cf  convocation,  do  declare  the 
place  a6lually  void, 

9.  That  in  cafe  of  any  vacancy  of 
the  profefTorfnip,  f^Uowfliips,  or  fcho- 
lar (hips. 
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and  with  pleafure  we  recolle£t,  that  thofe  who  are  mod 
I  30  3  diftinguifiied  by  their  quality,  their  fortune,  their  ftation, 
their  learning,  or  their  experience,  have  appeared  the  moft 
zealous  to  pron^ote  the  fuccefs  of  Mr,  Viaer's  eftablifti- 
mentr 

The  advantages  that  might  refult  to  the  fcience  of  the 
law  itfelf,  when  a  little  more  attended  to  in  thcfe  feats  of 
knowledge,  perhaps,  would  be  very  confiderable.  The  Ici- 
fure  and  abilities  of  the  learned  in  thefe  retirements  might 
either  fuggeft  expedients,  or  execute  thofe  dictated  by  wifer 
heads  ^y  for  improving  it's  method,  retrenching  it's  fuper- 
fiuities,  and  reconciling  the  little  contrarieties,  which  the 
pra£lice  of  many  centuries  will  rteceffarily  create  in  any  hu- 
man fyftem  :  a  talk,  which  thofe,  who  are  deeply  employed 
mbudnefs  and  the  more  a6live  fcenes  of  the  profeflion,  can 
hardly  condefcend  to  engage  in.  And  as  to  the  intereft,  or 
(which  is  the  fame)  the  reputation  of  the  univerfities  them- 
felves,  I  may  venture  to  pronounce,  that  if  ever  this  ftudy 
fhouid  arrive  to  any  tolerable  perfe£lion  either  here  or  at 
Cambridge,  the  nobility  and  gentry  of  this  kingdom  would 
not  fliorten  their  refidence  upon  this  account,  nor  perhaps 
entertain  a  worfe  opinion  of  the  benefits  of  academical  edu- 
cation. Neither  fhouid  it  be  confidered  as  a  matter  of  light 
importance,  that  while  we  thus  extend  the  pomoeria  of  uni. 
verfity  learning,  and  adopt  a  new  tribe  of  citizens  within 
r  5,  -r  thefe  philofophical  walls,  we  intereft  a  very  numerous  and 
^  very  powerful  profeflion  in  the  prefervation  of  our  rights 

and  revenues. 


Iar(hips,the  profits  of  the  current  year  be  term.  And  that  before  any  convocation 

raceably  divided  between  the  predecef-  (hall  be  held  for  fucheleilion,  or  for  any 

for,  or  his  reprefentives,  and  the  fuc-  other  matter  relating  to  Mr.  Viner's  be- 

cefTor  ;  and  that  a  new  eleflion  be  had  nefadlion,  ten  days' public  notice  begiven 

within  one  month  afterwards,  unlefs  by  to  each  college  and  hall  of  the  convoca- 

that  means  the  time  of  ele«5lioa  ftiali  fail  tion,  and  the  caufe  of  convoking  it. 

within  any  vacation,  in  which  cafe  it  be  ''  See  lord  Bacon's  propofals  and  of- 

ueferred  to  the  fxrllweck  in  the  n^xt  full  fer  of  a  digefl. 

For. 
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For  I  think  it  paft  dlfpute  that  thofe  gentlemen,  who 
refort  to  the  inns  of  court  with  a  view  to  purfue  the  pro- 
feffion,  will  find  it  expedient  (whenever  it  is  practicable)  to 
lay  the  previous  foundations  of  this,  as  well   as  every  other 
fciencc,  in  one  of  our  learned  univerfities.     We  may  appeal 
to  the  experience  of  every  fenfible  lawyer,  whether  any  thing 
can  be  more  hazardous  or  difcouraging   than  the  ufual   en- 
trance on  the  ftudy  of  the  law.     A  raw  and  unexperienced 
youth,  in  the  moll  dangerous  feafon  of  life,  is  tranfplanted 
on  afudden  into  the  midft  of  allurements  to  pleafure,  with- 
out any  reftraint  or  check  but  what  his  own  prudence  can 
fugged  -,  with  no  public  direction  in  what  courfe  to  purfue 
his  inquiries ;  no  private  afliftance  to  remove   the  diftrefles 
and  difficulties  which  will  always  embarrafs  a  beginner.     In 
this  fituation  he  is  expelled  to  fequefter  himfelf  from  the 
world,  and  by  a  tedious  lonely  procefs  to  extract  the  theory 
of  law  from   a   mafs  of  undigefted  learning  ;  or  elfe  by  an 
afliduous  attendance  on  the  courts  to  pick  up  theory  and 
pradlice  together,  fufficient  to  qualify  him  for  the  ordinary 
run  of  bufinefs.  How  little  therefore  is  it  to  be  wondered  at, 
that  we  hear  of  fo  frequent  mifcarriages  ;  that  fo  many  gen- 
tlemen of  bright  imaginations  grow  weary  of  founpromifing  a 
fearch',  and  addidl  themfelves  wholly  to  amufements,  or  other 
lefs  innocent  purfuits  ;  and  that  fo  many  perfons  of  moderate 
capacity  confufe  themfelves  at  firfl  fetting  out,  and  continue 
ever   dark  and  puzzled    during   the    remainder    of    their 
lives  ! 

The  evident  want  of  fome  afliftance  in  the  rudiments  of 
legal  knowledge  has  given  birth  to  a  pradlice,  which,  if  ever 
it  had  grown  to  be  general,  muft  have  proved  of  extremely 

*  Sir  Henry  Spelman  in  the  preface  "  que  Unguam    peregr'mamy    diahaum 

to  his  gloIHiry,  has  given  us  a  very  lively  "  harbaraa^      ?netbodum      inconcifinam, 

pifture  of  his  own  diftrels  upon  this  oc-  «  molem   non  ingentem  folum  Jed  ferpe- 

:  cafion.     "  Emiftt  me  mater   Londinum^  "  tu'is  hianeni  fu>linendam^    excidit  mibi 

«•  jitris     nojjtr't   captjjendi  gratia  ;    ciijus  "   ffuteorj  anirMu^  ,  ^V." 
**  cum   'vejlibulum falulaJTfm.f  reperiJJ'cm- 
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pernicious  confequence.     I  mean  the  cuftom  by  fbme  fo  ver^ 
warmly  recommended,  of  dropping  all  liberal  education,  as  of 
no  ufe  to  ftudents  in   the   law  :  and  placing  them,  in   it*s 
Head,  at  the    defk   of  fome   fkllful  attorney ;  in  or-der  to 
initiate  them  early  in  all  the  depths  of  pra6lice,.  and  rendcp 
them  more  dextrous  in  the  mechanical  part  of  bufinefs.     A 
few  inftances  of  particular  perfons,  (men  of  excellent  learn- 
ing, and  unblemiftied  integrity,)  who,  in  fpite  of  this  method 
of  education,  have  Ihone  in  the   foremoll  ranks  of  the  bar, 
have  afforded  fome  kind  of  fan^lion  to  this   illiberal  path  tO' 
the   profeflion,  and  biafled   many  parents,  of  ihort-fighted 
judgment,  in  it's  favour  :  not  confidering  that  there  are  fome 
geniufes,   formed  to  overcome  all  difadvantages,   and  that 
from  fuch  particular  inftances  no  general  rules  can  be  formed  j 
nor  obferving,  that  thofe  very  perfons  have  frequently  re- 
commended, by  the  moft  forcible   of  all  examples,  the  dif- 
pofal  of  their  own  ofFepring,  a  very  diiierent  foundation  of 
legal  ftudies>  a  regular  academical  education.     Perhaps  too,  j 
in  return,  I  could  now  diredl  their  eyes  to  our  principal  feats^l 
of  juftlce,  and  fuggeft  a  few  hints,  in  favour  of  univerfity 
learning  ^ : — but  in  thefe  all  who  hear  me>.  J  know  have  al-  '■ 
ready  prevented  me. 

..  'I 

Making  therefore  due  allowance  for  one  or  two  fhining' 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 
thus  educated  to  the  bar,  in  fubfervience  to  attornies  and 
folicitors",  will  find  he  has  begun  at  the  wrong  end.  If 
pradlice  be  the  whole  he  is  taught,  pradtice  muft  alfo  be  the 

"^  The  four  higheft   judicial  offices  Church;  and   the    fourth  a  fellow  oi  \ 

were  at  that  time  filled  by  gentlemen,  Trinity  college,  Cambridge  (4). 
two  of  whom  had  been   fellows  of  All         •*  See  Kennet'sLife  cf  i)omner,p.6T 
Souls  college  ;  another,lludientof  Cisrift 


(4)  The  two  firft  virere.  Lord  Northington  and  Lord  Chief 
Juftice  Willes ;  the  third,  Lord  Mansfield ;  and  the  fourth.  Sir 
Thomas  Clarke,  Mailer  of  the  Rolls. 
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U'hole  he  will  ever  know;  if  he  be  uninu:ru£lecl  in  the  ele- 
ments and  firft  principles  upon  wiiich  the  rule  of  ptaflice  is 
founded,  the  lead  variation  from  eftabliflied  precedents  will 
totally  dirtradl  and  bewilder  him  :  ita  ley:  fcripta  ejl'^  \%  the 
utmoft  his  know  ledge  will  arrive  at :  he  muft  never  afpire  to 
form,  and  feldom  expect  to  comprehend,  any  arguments 
drawn  a  priori^  from  the  fpirit  of  the  laws,  and  the  natural 
foundations  of  juilice. 

Nor  is  this  all ;  for,  (as  few  perfons  of  birth,  or  fortune,  ("  ^^  "] 
or  even  of  fcholailic  education,  will  fubmit  to  the  drudgery 
of  fervitude  and  the  manual  labour  of  copying  the  trafli  of  an 
office)  Ihould  this  infatuation  prevail  to  any  confiderable  de- 
gree, we  muft  rart-ly  expe£t  to  fee  a  gentleman  of  diflindion 
or  learning  at  the  bar.  And  what  the  conf.quence  may  be, 
to  have  the  interpretation  and  enforcement  of  tl.e  laws 
(which  include  the  entire  difpofal  of  our  properties,  liber- 
ties,  and  lives)  fall  wholly  into  the  hands  of  obfcure  or  illite- 
rate men,  is  matter  of  very  public  concern  (5.) 

"  //:40.9.2  a. 


{5)  The  learning,  which  of  late  years  has  diftinguifhed  the  bar, 
leaves  little  reafon  to  apprehend  that  fuch  will  fpeedily  be  the  de- 
graded  Hate  of  the  laws  of  England.  Our  authors  labo^jirs  and 
example  have  contributed  in  no  inconfiderable  degree  to  refcue  the 
profeffion  from  the  reproaches  of  Lord  Bolingbroke,  whofe  fenti- 
ments  upon  the  education  of  a  bamfter,  correfpond  fo  fully  with 
thofe  of  the  learned  judge,  that  they  deferve  to  be  annexed  to  this 
elegant  differtation  on  the  ftudy  of  the  law. 

«  I  might  inftance  {fay&  he)  in  other  profefiions,  the  obligation 
men  lie  under  of  applying  to  certain  parts  of  hiftor}- ;  and  I  caa 
hardly  forbear  doing  it  in  that  of  the  law,  in  it's  r.ature  the  nobleft 
and  moil  beneficial  to  mankind,  in  it's  abufe  and  debafement  the 
moll  fordid  and  the  mofl  pernicious.  A  lawyer  now  is  nothing 
more,  I  fpeak  of  ninety.nine  in  a  hundred  at  leaft,  to  ufe  fom  ^  of 
Tally's  words,  nift  leguklus  qui  Jem  cautus,  et  acutus  praco  aaionum^ 
•antor  formularumy  auceps  fyllaharum.   But  there  have  been  lawyers 
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The  inconveniences  here  pointed  out  can  never  be  effec* 
tually  prevented,  but  by  making  academical  education  a  pre- 
vious ftcp  i:o  the  profellion  of  the  common  law,  and  at  ths 
fame  time  making  the  rudiments  of  the  law  a  part  of  acade- 
ftiical  education.  For  fciences  are  of  a  fociable  difpofition, 
and  flourifh  beft  in  the  neighbourhood  of  each  other :  nor 
is  there  any  branch  of  learning,  but  may  be  helped  and  im- 
proved by  afliftances  drawn  from  other  arts.  If  therefore 
the  fludcnt  in  our  laws  hath  formed  both  his  fentiments  and 
ftyk,  by  perufal  and  imitation  of  the  pureft  clafTical  writers, 
among  whom  the  hiflorians  and  orators  will  befl:  deferve  his 
regard ;  if  he  can  reafon  with  precifion,  and  feparate  argu- 
ment fram  fallacy,  by  the  clear  fimple  rules  of  pure  unfo- 
phifticated  logic  ;  if  he  can  fix  his  attention,  and  fteadily  pur- 
fue  truth  through  any  the  mod  intricate  deduction,  by 
the  life  of  mathematical  demonftrations  ;  if-  he  has  en- 
larged his  conceptions  of  nature  and  art,  by  a  view  of  the 
feveral  branches  of  genuine,  experimental  phiiofophy  -,  if  he 


that  were  orators,  pliilofophers,  hiflorians :  there  have  been  Ba- 
cons and  Clarendons.  There  will  be  none  fuch  any  more,  till  in 
fome  better  age  true  ambition,  or  the  love  of  fame,  prevails  over 
avarice  ;  and  till  men  find  leifure  and  encouragement  to  prepare 
themfelves  for  the  exercife  of  this  profefTion,  by  climbing  up  to 
the  vantage  ground,  fo  my  Lord  Bacon  calls  it,  of  fcience,  inttead 
of  groveiliiig  all  their  lives  below,  in  a  mean  but  gainful  applica- 
tion to  all  the  little  arts  of  chicane.  Till  this  happen,  the  profef- 
fion  of  the  law  will  fcarce  deferve  to  be  ranked  among  the  learned 
profeflions  ;  and  whenever  it  happens,  one  of  the  vantage  grounds 
to  which  men  mull  climb  is  metaphyfical,  and  the  other,  hillorical 
knowlege. 

*'  They  mufl  pry  into  the  fecrct  recefTes  of  the  human  heart,  and 
become  well  acquainted  with  the  whole  moral  w^orld,  that  they  may 
difcover  the  abllradl  reafon  of  all  laws  ;  and  they  muft  trace  the 
laws  of  particular  flates,  efpecially  of  their  own,  from  the  firfl 
rough  flcetches,  to  the  more  perfecl  draughts  ;  from  the  firft  caufes 
or  occafions  that  produced  them,  through  all  the  effects,  good  and 
had,  that  they  produced,"   (Stud,  of  Hifl.  p.  353.  quarto  edition.) 

has 
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has  impreffed  on  his  mind  the  found  maxims  of  the  law  of 
nature,  the  beft  and  moft  authentic  foundation  of  human 
Jaws ;  if,  laftly,  he  has  contemplated  thofe  maxims  reduced 
to  a  praclical  fyftem  in  the  laws  of  imperial  Rome  ;  if  he 
has  done  this  or  any  part  of  it,  (though  all  may  be  eafily 
done  under  as  able  inftru'Stors  as  ever  graced  any  feats  of 
learning,)  a  (ludent  thus  qualified  may  enter  upon  the  ftudy 
of  the  law  with  incredible  advantage  and  reputation.  And 
if,  at  the  conclufion,  or  during  the  acquifition  of  thefe  ac-  [  34  ] 
complifhments,  he  will  afford  himfelf  here  a  year  or  two's 
farther  lei fure,  to  lay  the  foundation  of  his  future  labours  in 
a  folid  fcientifical  method,  without  thirfting  too  early  to 
attend  that  practice  which  it  was  impoffible  he  fhould  rightly 
comprehend,  h€  will  afterwards  proceed  with  the  greateft 
eafe,  and  will  unfold  the  moft  intricate  points  with  an  intui- 
tive rapidity  and  clearnefs. 

I  SHALL  not  infift  upon  fuch  motives  as  might  be  drawn 
from  principles  of  ceconomy,  and  are  applicable  to  particu* 
l.ars  only  :  I  reafon  upon  more  general  topics.  And  there- 
fore to  the  qualities  of  the  head,  which  I  have  juft  enume- 
rated, I  cannot  but  add  thofe  of  the  heart  ;  affe6Honate  loy- 
alty to  the  king,  a  zeal  for  liberty  and  the  conftitutlon,  a 
fenfe  of  real  honour,  and  well  grounded  principles  of  reli- 
gion ;  as  neceflary  to  form  a  truly  valuable  Englifh  lawyer, 
a  Hyde,  a  Hale,  or  a  Talbot.  And,  whatever  the  ignorance 
of  fome,  or  unkindnefs  of  others,  may  have  heretofore  un- 
truly fuggefted,  experience  will  warrant  us  to  afhrm,  that 
thefe  enduw.Tients  of  loyalty  and  public  fpirit,  of  honour  and 
religion,  are  no  where  to  be  found  in  more  high  perfection 
than  in  the  two  univerfitics  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expecled,  that  I  lay 
before  you  a  fliort  and  general  account  of  the  method  \  propofc 
to  follow,  in  endeavouring  to  execute  the  trull  you  have 
been  pleafed  to  repofe  in  my  hands.  And  in  thefe  folem.ii 
lectures,  which  are  ordained  to  be  read  at  the  entrance  of 
every  term,  (more  perhaps  to  do  public  honour  to  this  laud- 
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able  inftitution,  than  for  the  private  inflruclion  of  indivi- 
duals ?,)  I  prefume  it  will  beft  anfwcr  the  intent  of  our  bene* 
faif^or  and  the  expectation  of  this  learned  body,  if  I  attempt 
to  illuftrate  at  times  fuch  detached  titles  of  the  law,  as  arc 
the  moft  eafy  to  be  underflood,  and  mod  capable  of  hif- 
toxical  or  critical  ornament.  But  in  reading  the  complete 
courfe,  which  is  annually  configned  to  my  care,  a  more  re- 
gular method  will  be  neceiTary  ,  and,  till  a  better  is  propofed, 
t  35  J  I  {hall  take  the  liberty  to  follow  the  fame  that  1  have  already 
fubmitted  to  the  public  ^.  To  fill  up  and  finifh  that  outline 
with  propriety  and  corrc£iners,  and  to  render  the  whole  in- 
telligible to  the  unini"ormed  m!nds  of  beginners,  (whom  we 
are  too  apt  to  fuppofe  acquainted  with  terms  and  ideas, 
which  they  never  had  opportunity  to  learn,)  this  mufl  be  my 
ardent  ejideavour,  though  by  no  means  my  promife,  to  ac- 
complifh.  You  will  permit  me  however  very  briefly  to  de- 
fcribe,  rather  what  I  conceive  an  academical  expounder  of 
the  laws  fhouid  do,  than  what  I  have  ever  known  to  be  done. 

He  (hould  confidcr  h:s  courfe  as  a  general  map  of  the 
law,  marking  out  the  fhapc  of  the  country,  it's  connexions 
and  boundaries,  it's  greater  divifions  and  principal  cities  ; 
it  is  not  his  bufmefs  to  defcribe  minutely  the  fubordinate 
limits,  or  to  fix  the  longitude  and  latitude  of  every  inconfi- 
derable  hamlet.  His  attention  (hould  be  engaged,  like  that 
of  the  readers  in  Fortefcue's  inns  of  chancery,  *'  in  tracing 
<*  out  the  originals  and  as  it  were  the  elements  of  the  law." 
For  ifj  as  Juftinian  '  has  obferved,  the  tender  underilanding 

P  See     Lowth's     Oratlo     Cmvlana ,  ccmmod'tjjimet  Jl primo  levi  aoftmplici  'via 

p.  Z^S*  S'^S"^^   tradantur  :   mlioqui,  ft  Jlatim  ah 

1  The    analyfis    of  the  laws  of  Eng-      initio  rudem  adbuc  et  injirmutn  animum 

land,    firft   publifhed    A.  D.  1756,    and  Jiudioft   multitudine   ac   varietaie    rerum 

exhibiting    the  order  and   principal  divi-  oneravimus,  duorum  alterum,  out  dejcr^ 

fions  of  the  enfijing  Commentaries  ;  iorem  jludiorum  efficiemusy  aut  cum  tnagna 

which  were  ori^jinally  fubmitted  to  the  labor e^  faepe  etiam   cum  diffJentia  fqua 

umverfity  in  a  private  cpurie  of  ledures,  plerumque  ju-uen^s  avertity  ferius  ad  id 

^•Z).  1753.  perducemus,  ad  quody  leviore  "oia    duSiuSf 

'  JncipiiKiibus  nobis  exponere  jura po-  ftn:  magna  labor e^  et  fine  ulla  di^denii^ 

jfull   Romani,  ita    vidcntur   tradi  pojfe  maturius  pcrduei  potuijfet.     Jn^.Ll.2. 
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of  the  (ludent  be  loaded  at  the  firft  with  a  multitude  and 
variety  of  matter,  it  will  either  occafion  him  to  defert  his  ftu- 
dic8,  or  will  carry  him  heavily  through  them,  with  much  la- 
bour, delay,  and  defpondence.  Thefe  originals  ihould  be 
traced  to  their  fountains,  as  well  as  our  diftance  will  permit; 
to  the  cuftoms  oi  the  Brilons  and  Germans,  as  recorded  by 
Cxfar  and  Tacitus  ;  to  the  codes  of  the  northern  nations 
on  the  <:ontin(:nt,  and  more  efpeciaUy  to  thofe  of  our  owa 
Saxon  princes  ;  to  the  rules  of  the  Roman  law  either  kit 
here  in  the  days  of  Paplnian,  or  imported  t>y  Vacarius  and 
his  followers  ;  but  above  all,  to  that  inexhaullible  refervoir 
of  legal  antiquities  and  learning,  the  feodal  law,  or,  asSpel-  C  3^  3 
man  ^  has  entitled  it,  the  law  of  nations  in  our  weltera  orb. 
Thefe  primary  rules  and  fundamental  principles  fhould  be 
weighed  and  compared  with  the  precepts  of  the  law  of  na- 
ture, and  the  pradlice  of  other  countries ;  fhould  be  explain- 
ed by  reafons,  illuftrated  by  examples,  and  confirmed  by  un- 
doubted authorities  ;  their  hiftory  (hould  be  deduced,  their 
changes  and  revolutions  obferved,  and  i-t  fliould  be  (hewn 
how  far  they  are  connected  with,  or  have  at  any  time  been 
afFeded  by,  the  civil  tranfaclions  of  the  kingdom. 

A  PLAN  of  this  nature,  If  executed  with  care  and  ability, 
cannot  fail  of  adminiftering  a  mod  ufeful  and  rational  erb- 
tertainment  to  ftudents  of  all  ranks  and  profeffions  ;  and  yet 
it  mud  be  confeiTed  that  the  ftudy  of  the  laws  is  not  merely 
a  matter  of  amufement  5  for,  as  a  very  judicious  writer  ^  has 
obferved  upon  a  fimilar  occafion,  the  Jeamer  "  wHl  be  con- 
"  fiderably  difappointed,  if  he  looks  for  entertainment  with^ 
**  out  the  expence  of  attention."  An  attention,  however, 
not  greater  than  is  ufually  beftowed  in  raaftering  the  rudi- 
ments of  other  fciencrs,  or  fometimes  in  purfuing  a  favou- 
rite recreation  or  exercife.  And  this  attention  is  not  equally 
peceflary   to  be  exerted  by  every  ftudent  upon  every  occa^* 

*  Of  pv^ameau,  57,  «  Dr.  Taylor's  pref.  »  EleaL  of  civil  law. 
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(ion.     Some  branches  of  the  law,  as  the  formal  procefs  of 
civil  fuits,  and  the  fubtle  diftindions  incident  to  landed  pro- 
perty, which  are  the  moft  difficult  to  be  thoroughly  under- 
Itood,   are  the  lead  worth  the  pains  of  undeiftanding,  ex^ 
cept  to  fuch  gentlemen  as  intend  to  purfue  the  profefiion.  To 
others  I  may  venture  to  apply,  ^with  a  flight  alteration,   the 
words  of  Sir  John  Fortefcue ";  when   firft   his  royal   pupil 
determines  to  engage  in  this  ftudy.     <*  It  will  not  be  necef- 
*'  fary  for  a  gentleman,  as  fuch,  to  examine  with  a  clofe  ap- 
**  plication    the  critical   niceties    of  the  law.     It  will  fully 
**  be  fufficient,  and  he  may  well  enough  be  denominated  a 
*'  lawyer,  if  under  the  inflrudlion  of  a  mafter  he  traces  up 
L  37  J    '*  the  principles  and  grounds  of  the  law,  even  to  their  ori- 
"  ginal  elements.     Therefore  in   a  very  fliort   period,   and 
**  with  very  little  labour,  he  may  be  fufficiently  informed  in 
^*  the  lav/s  of  his  country,   if  he  will  but  apply  hi>  mind  in 
**  good  earneft  to  receive  and  apprehend  them.    For,  though 
<*  fuch   knowledge  as  is   neceffary  for  a  judge  is  hardly  to 
•*  be  acquired   by  the  lucubrations    of  twenty   years,  yet 
*<  with  a  genius  of  tolerable   perfpicacity,  tliat  knowledge 
<*  which   is  fit  for  a  perfon  of  birth  or  condition,  may  be 
•^  learned  in  a  fmgle  year,  without  negle£ling  his  other  im- 
<»'  provements." 

To  the  few  therefore  (the  very  few  I  am  perfuaded)  that 
entertain  fuch  unworthy  notions  of  an  univerfity,  as  to  fup« 
pofe  it  intended  for  mere  dilTipation  of  thought ;  to  fuch  as 
mean  only  to  while  away  the  aukward  interval  from  childhood 
to  twenty-one,  between  the  reftraints  of  the  fchool  and  the 
'  licentioufnefs  of  politer  life,  in  a  calm  middle  (late  of  men- 
tal and  of  moral  inadtivity  ;  to  thefe  Mr,  Viner  gives  no  in- 
vitation to  an  entertainment  which  they  never  can  relifh. 
But  to  the  long  and  illuilrious  train  of  noble  and  ingenuous 
•  youth,  who  are  not  more  diftinguifhed  among  us  by  their 
birth  and  poffcfiions,  than  by  the  regularity  of  their  conduct 
and  their  thirfl  after  ufeful  knowledge,  to  thefe  our  benefac- 

"  Z)f  laud.  Leg,  c.  8. 
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tor  has  confecrated  the  fruits  of  a  long  and  laborious  life, 
worn  out  In  the  duties  of  his  calling  ;  and  will  joyfullyrefle6^ 
(if  fuch  reflections  can  be  now  the  employment  of  his 
thoughts)  that  he  could  not  more  efF<;6\ually  have  bene- 
fited pofterity,  or  contributed  to  the  fervice  of  the  public, 
than  by  founding  an  inftitution  which  may  inftrucl  the 
rifing  generation  in  the  wifdom  of  our  civil  polity,  and  in- 
fpire  them  with  a  defire  to  be  ftill  better  acquainted  with 
the  laws  and  conftiitution  of  their  country  (6). 


(6)  It  is  remarkable  that  the  celebrated  hiftorian  Mr.  Gibbon^ 
animadverting  freely  upon  the  leclures  and  inftitutions  of  Oxford, 
fpeaks  only  of  the  Vinerian  profeflbrlhip  with  refpecl ;  for,  after 
noticing  the  eflablifhment  of  the  riding-fchool,  he  adds,  "  the 
**  Vinerian  profefibrfhip  is  of  far  more  ferious  importance.  The 
**  laws  of  his  country  are  the  firft  fcience  of  an  Englifhman 
"  of  rank  and  fortune,  who  is  called  to  be  a  magillrate,  and  may 
"  hope  to  be  a  legiflator.  This  judicious  inftitution  was  coldly 
**  entertained  by  the  graver  doftors,  who  complained  (I  have 
*'  heard  the  complaint),  that  it  would  take  the  young  people  from 
"  their  books  ;  but  Mr.  Viner's  benefaction  is  not  unprofitable, 
"  fmce  it  has  at  leafl  produced  the  excellent  Commentaries  of  Sir 
"  William  Blackftone."  Gibbon's  Life,  p.  53.  And  in  another 
part,  having  ilated  his  inducements  for  bellowing  attention  upon 
new  publications  of  merit,  he  tells  us,  *'  a  naore  refpedable  mo- 
*'  tive  may  be  alTigned  for  the  third  perufal  of  Blackilone's  Com- 
"  mentaries,  and  a  copious  and  critical  abftraft  of  that  Englifh 
**  work  was  my  firft  ferious  production  in  my  native  language." 
p.  141.  Such,  it  may  be  obferved,  are  even  the  remote  confe- 
quence ,  of  every  liberal  and  literary  inftitution,  that  Viner's 
Abridgment  may  have  contributed  in  no  inconfiderable  degree  to 
the  elegance  and  perfpicuity  of  the  Declia?  and  Fall  of  the  Ro- 
man Empire, 
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OF  THE  NATURE  OF  LAWS  in  gunpraj-. 

LAW,  in  it's  mofl:  general  and  comprehenfive  fenfe, 
fignifies  a  rule  of  a£lion;  and  is  applied  indifcrimi- 
nately  to  all  kinds  of  adlion,  whether  animate  or  inani- 
rnate,  rational  or  irrational.  Thus  we  fay,  the  laws  of 
motion,  of  gravitation,  of  optics,  or  mechanics,  as  well  as 
the  laws  of  nature  and  of  nations.  And  it  is  that  rule  of 
adion,  which  is  prefcribed  by  fome  fuperior,  and  which  the 
inferior  is  bound  to  obey. 

Thus  when  the  fupreme  being  formed  the  univerfe,  and 
created  matter  out  of  nothing,  he  imprefled  certain  piinci- 
pies  upon  that  matter,  from  which  it  can  never  depart,  and 
without  which  it  would  ceafe  to  be.  "When  he  put  that 
matter  into  motion,  he  eftabliflied  certain  laws  of  motion, 
to  which  all  moveable  bodies  muft  conform^  And,  to  de- 
fcend  from  the  greatefl  operations  to  the  fmalleft,  when  a 
workman  forms  a  clock,  or  other  piece  of  mechanifm,  he 
eftablifhes  at  his  own  pleafure  cenain  arbitrary  la'vs  for  it*s 
direction  j  as  that  the  hand  {hall  defcribe  a  given  fpace  in  a 
given  time  ;  to  which  law  as  long  as  the  work  conforms,  fo 
long  it  continues  in  perfedlion,  and  anfwers  the  end  of  it's 
formation. 

If  we  farther  advance,  from  mere  ina£live  matter  to  ve- 
getable and  animal  life,  we  fliall  find  them  flill  governed  b/ 
laws  ;  more  numerous  indeed,  but  equally  fixed  and  invaria- 
ble. The  whole  progrefs  of  plants,  from  the  feed  to  the  root, 
and  from  thence  to  the, feed  again  ; — the  method  of  animal 
r  29  1  nutrition,  dlgeftion,  fecrction,  and  all  other  branches  of 
vital  oeconomy  ;•— are  not  left  to  chance,  or  the  will  of  the 
creature  itfelf,  but  are  performed  in  a  wondrous  involuntary 

mannes^ 
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manner,  and   guided  by  unerring  rules  laid   down  by  the 
great  creator. 

This  then  is  the  general  fignlficatlon  of  law,  a  rule  of 
a£^ion  di(^ated  by  feme  fuperior  being  :  and,  in  thofe  crea- 
tures that  have  neither  the  power  to  think,  nor  to  will,  fuch 
laws  muft  be  invariably  obeyed,  fo  long  as  the  creature  itfclf 
fubfifts,  for  it's  exiftence  depends  on  that  obedience.  But 
Jaws,  in  their  more  confined  fenfe  (1),  and  in  which  it  is  our 


( I )  This  perhaps  is  the  only  fenfe  in  which  the  word  la'w  can  be 
flridly  ufed ;  for  in  all  cafes  where  it  is  not  applied  to  human 
conduct,  it  may  beconlidered  as  a  metaphor,  and  in  every  ii.fta.ice 
a  more  appropriate  term  may  be  found.  When  it  is  afed  to  ex- 
prefs  the  operations  of  the  Deity  or  Creator,  it  comprehends  ideas 
very  different  from  thofe  which  are  included  in  it's  figaification 
when  it  is  applied  to .  man,  or  his  other  creatures.  The  volitio..s 
cf  the  Almighty  are  his  laws,  he  had  only  to  will  ysvEvJii  ^a?;  xa* 
«>r/sTo.  When  we  apply  the  word  laiv  to  motion,  matter,  or  the 
works  of  nature  or  of  art,  we  fhall  find  in  every  cafe,  that  with 
equal  or  greater  propriety  and  perfpicuity,  we  might  have  ufed  the 
words  quality,  property ^  or  peculiarity. — We  fay  that  il  is  a  law 
of  motion,  that  a  body  put  in  motion  in  "vacuo  muil  for  ever  go  for- 
ward in  a  ftraight  line  with  the  fame  velocity  ;  that  it  is  a  1  av  uf 
jiitur-e,  that  particles  of  matter  fhall  attradl  each  other  with  a  force 
that  varies  inverfely  as  the  fquare  of  the  diftance  from  each  other ; 
and  mathematicians  fay,  that  a  feries  of  numbers  obferves  a  certaia 
law,  when  each  fubfequent  term  bears  a  certain  relation  or  propov- 
tion  to  the  preceding  term  ;  but  in  all  thefe  inflances  we  might  as 
well  have  ufed  the  vf  or  A  property  or  quality,  it  being  as  much  the 
property  of  all  matter  to  move  in  a  ftraight  line,  or  to  gravitate,  as 
it  is  to  be  folid  or  extended  ;  and  when  we  fay  that  it  is  the  law  of 
a  feries  that  each  term  is  the  fquare  or  fquare -root  of  the  preced- 
ing term,  we  mean  nothing  more  than  that  fuch  is  it's  property  or 
peculiarity.  And  the  word  law  is  ufed  in  this  fenfe  in  thofe  caff  s 
only  which  are  faftioned  by  ufage  ;  as  it  would  be  thought  a  harfh 
cxpreffion  to  fay,  that  it  is  a  law  that  fnow  fhould  be  white,  or  that 
/wre  fhould  burn.  When  a  mechanic  forms  a  clock,  he  ellablifhes 
a  model  of  it  either  in  fad  or  in  his  mind,  according  to  his  plea- 

lo  furej 


fure  ;  but  ii  he  fliould  refolve  that  the  wheels  of  his  clock  fhould 
move  contrary  to  the  ufual  rotation  of  fjinilar  pieces  of  mechanifm 
we  could  hardly  with  any  propriety  eftabhfhed  by  ufage  apply  the 
term  law  to  his  fchemc.  When  law  is  apphed  to  any  other  objed 
tlian  man,  it  ceafes  to  contain  two  of  it's  effential  ingredient  ideas, 
viz.  difobedience  and  punifhment. 

Hooker,  in  the  beginning  of  his  Ecclefiaftical  Polity,  like  the 
learned  judge,  has  with  incomparable  eloquence  interpreted /^-zi;  in 
its  moft  o-eneral  and  comprehenfive  fenfe.  And  moft  writers  who 
treat  law  as  a  fcience,  begin  with  fuch  an  explanation.  But  the 
Editor,  though  it  may  feem  prcfumptuous  to  qucftion  fuch  autho- 
rity, has  thought  it  his  duty  to  uiggeft  thefc  few  obfcrvations  upon 
the  fignificatiun  of  the  wcrd  law. 

1 3  dire  61  ion 


39  Of  the  Nature  of  Introd* 

prefent  bufmefs  to  conSder  them,  denote  the  rules,  not  of 
;i<Slion  in  general,  but  of  human  adlion  or  conduct :  that  is, 
the  precepts  by  which  man,  the  nobleft  of  all  fubhinary 
beings,  a  creature  endowed  with  both  reafon  and  freewill,  is 
commanded  to  make  ufe  of  thofe  faculties  in  the  general  re-  ; 
gulation  of  his  behaviour. 

Man,  confideredas  a  creature,  muft  ncceflarily  be  fabje<£l 
to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent  be- 
ing. A  being,  independent  of  any  other,  has  no  rule  to  pur- 
fue,  but  fuch  as  he  prefcribes  to  himfclf ;  but  a  ftace  of  de- 
pendence will  inevitably  oblige  the  inferior  to  take  the  will 
of  him,  on  whom  he  depends,  as  the  rule  of  his  conduct: 
net  indeed  in  every  particular,  but  in  all  thofe  points  wherein 
his  dependence  confifls.  This  principle  therefore  has  more 
pr  kfs  extent  and  effect:,  in  proportion  as  the  fuperiority 
of  the  one  and  the  dependence  of  the  other  is  greater  or  Iefs> 
abfolute  or  limited.  And  confequently,  as  man  depends 
abfolutely  upon  his  maker  for  every  thing,  it  is  neceflary 
that  he  ftjould  in  all  points  conform  to  his  maker's  will. 

This  will  of  his  maker  is  called  the  law  of  nature.  For 
as  God,  when  he  created  matter,  and  endued  it  with  a  prm- 
ciplc  of  mobility,  edablifhed  certain  rules  for  the  perpetual 
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dire£lton  of  that  motion ;  fo,  when  he  created  man,  and  en- 
dued him  with  freewill   to   condudl  himfelf  in  all  parts  of     , 
life,  he  laid  down  certain  immutable  laws  of  human  nature,  [  40  1 
whereby  that  free-will   is  in    fome   degree   regulated    and 
reftrained,  and  gave  him  alfo  the  faculty  of  reafon  to  difcover 
the  purport  of  thofe  laws. 

Considering  the  creator  only  as  a  being  of  infinite />cw^r, 
he  was  able  unqueftionably  to  have  prefcribed  whatever  laws 
he  plea  fed  to  his  creature,  man,  however  unjuft  or  fevere. 
But  as  he  is  alfo  a  being  of  infinite  njL>iJdcm^  he  has  laid  down 
only  fuch  laws  as  were  founded  in  thofe  relations  of  juftice, 
that  exifled  in  the  nature  of  things  antecedent  to  any  pofi- 
tive  precept.  Thefe  are  the  eternal,  immutable  laws  of  good 
and  evil,  to  which  the  creator  himfelf  in  all  his  difpenfations 
conforms  ;  and  which  he  has  enabled  human  reafon  to  dif- 
cover, fo  far  as  they  are  neceffary  for  the  condu6t  of  human 
adlions  Such  among  others  are  thefe  principles  :  that  we 
(hould  live  honeftly  (2),  fhould  hurt  nobody,  and  fliould  ren- 
der to  every  one  his  due  ;  to  which  three  general  precepts 
Juftinian  *  has  reduced  the  whole  do£lrine  of  law, 

^  'Jut  IS  praecspta  fun{  La::^  boneji^  rjivercy  alter um  ti9n  la^derey  fuiim  cuiqae 
trlbuere.     Injl.  I.  I.  3. 


(  2  )  It  is  rather  remarkable  that  both  Harris,  in  his  tranflation  of 
Juftinian's  Inftitutes,  and  the  learned  Commentator,  whofe  pro- 
found learning  and  elegant  talle  in  the  dailies  no  one  will  quel- 
tion,  fhould  render  in  Englilh,  honsjie  viverey  to  live  honeftly. — The 
language  of  the  Inititutes  is  far  too  pure  to  admit  of  that  interpre- 
tation ;  and  belides  our  idea  of  honeily  is  fully  conveyed  by  the 
words  fuum  cu'ique  trihtiere.  I  ihould  prefume  to  think  that  bonejle 
n)ivere  lignifies  to  live  honourably,  or  with  decorum,  or  hienfeance  ; 
and  that  this  precept  was  intended  to  comprize  that  clafs  of  dutfes, 
of  which  the  violations  are  ruinous  to  fociety,  not  by  immediate  but 
remote  confequences,  as  drunkennefs,  debauchcr)",  profanenefs, 
extravagance,  gaming,  ^c. 

But 
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But  IF  the  difcovery  ofthefe  firfl  principles  of  the  law  of 
ftsture  t'eprndeci  only  upon  ^he  aue  cxtrrion  of  right  rcafonf 
and  could  nor  ochti  wife  be  obraint  «;i  than  Dy  a  chain  of  me* 
t?phyfical  di^quifitioiis^  mai  k'nd  would  h^vc  wanted  fome 
inductment  to  f^ave  quicken'  d  ihcir  enquiries,  and  the  ),reater 
parf  o;  the  worid  would  have  refted  content  in  me  tal  in- 
dol.nce,  hnd,  igriorance,  its  infeparable  conipanion.  As 
therefore  the  creator  is  a  being,  not  only  of  infinite /•o'ztfr', 
and  nvrfdom^  bu*  aifo  of  infinite  goodntfs^  he  ha»  been  pleafed 
fo  to  corUrlve  the  conflitution  and  frame  of  hucnanity,  that 
tve  fhould  want  no  other  prompter  to  inquire  after  and  pur- 
fue  the  rule  of  right,  but  only  our  own  leif  love,  that  uni* 
Verfal  principle  of  a£^ion.  For  he  has  io  intimately  con- 
nedled,  fo  infcparably  interwoven  the  laws  of  eternal  jullice 
with  the  happinefs  of  each  individual,  that  the  latter  cannot 
be  attained  but  by  obferving  the  former  :  and,  if  the  formef 
be  punctually  obeyed,  it  cannot  but  induce  the  latter.  In 
confequence  of  which  mutual  connection  of  juftice  and  hu- 
[  41  ]]  n^ati  felicity,  he  has  not  perplexed  the  law  of  nature  with  a 
multitude  of  abilraCled  rules  and  precepts,  referring  merely 
to  the  fitnefs  or  unfirnefs  of  things,  as  fome  have  vainly  fur- 
mifed  ;  but  has  gracioufly  reduced  the  rule  of  obedience  to 
this  one  paternal  precept,  *«  that  man  fliould  purfue  his  own 
•*  true  and  fubilantial  happinefs/*  This  is  the  foundation 
of  what  we  call  ethics,  or  natural  law.  For  the  feveral  ar- 
ticles into  which  it  is  branched  in  our  fyflems,  amount  to 
no  more  than  demonftrating,  that  this  or  that  aOion  tends 
to  man's  real  happinefs,  and  therefore  very  juftly  concluding 
that  the  performance  of  it  is  a  part  of  the  law  of  nature  ;  or, 
on  the  other  hand,  that  this  or  that  aC^ion  is  deftrudive  of 
man's  real  happinefs,  and  therefore  that  the  law  of  nature 
forbids  it. 

This  law  of  nature  being  coeval  with  mankind,  and  dic- 
tated by  God  himfelf,  is  of  courfe  fuperior  m  obligation  to 
any  other.     It  is  binding  over  all  the  globe  in  all  countries, 
'  and 
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and  at  all  times  :  no  human  laws  are  of  any  validity,  if  con- 
trary to  this  {3) ;  and  fuch  of  them  as  are  valid  derive  all  their 
force,  and  all  their  authority,  mediately  or  immediately,  froni 
this  original. 

But  In  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  ftill  neceiTary  to  have  recourfe  to  rea- 
fon  :  whofe  office  it  is  to  difcover,  as  was  before  obferved, 
what  the  law  of  nature  direds  in  every  circumftance  of 
life;  by^confidering,  what  method  will  tend  the  mofl  eftec- 
tually  to  our  own  fubftantial  h^ppinefs.  And  if  our  reafon 
were  always,  as  in  our  fjrft  anceflcr  before  his  transgreffion., 
clear  and  perfect,  unruffled  by  pafiions,  tnclouded  by  preju- 
dice, unimpaired  by  difeafe  or  intemperance,  the  talk  would 


{3)  Lord  Chief  Juftice  Hobart  has  alfo  advanced,  that  even  an. 
aft  of  parliament  made  againfl  natural  juftice,  as  to  make  a  man  a 
judge  in  his  own  caiife,  is  void  in  itfelf,  for  jura  naturae  fimt  Immuta- 
h'tlia,  and  they  are  kges  legum.  (Hob.  87.)  With  deference  to  thefe 
high  authorities,  I  fhould  conceive  that  in  no  cafe  whatever  can  a 
judge  oppofe  his  own  opinion  and  authority  to  the  clear  will  and 
declaration  of  the  legiflature.  His  province  is  to  interpret  and 
obey  the  mandates  of  the  fupreme  power  of  the  Hate.  And  if  aa 
a<ft  of  parliament,  if  we  could  fuppofe  fuch  a  cafe,  fhould,  like  the 
edift  of  Herod,  command  all  the  children  under  a  certai/i  age  to 
be  fiafn,  the  judge  ought  to  refign  his  of!iG<rrather  than  be  auxi- 
liary to  it's  execution  \  but  it  could  only  be  declared  void  by  the 
fame  legiflative  power  by  which  it  was  ordained.  If  the  judicial 
power  were  competent  to  decide  that  an  a6l  of  parliament  was  void 
becaufe  it  was  contrary  to  natural  juflice,  upon  an  appeal  to  the 
Houfe  of  Lords  this  inconfiflency  would  be  the  confequ?nce,that  as 
judges  they  mufl  declare  void,  what  as  legiflators  they  had  enabled 
thould  be  valid. 

The  learned  judge  himfelf  declares  in  p.  91,  "if  the^arliament 
•*  will  pofitively  ena6l  a  thing  to  be  done  which  is  unreafonable,  I 
**  know  of  no  power  in  the  ordinary  forms  of  the  conflitution  that 
**  is  vefled  with  authority  to  control  it."  What  has  been  done  by 
parliament  can  only  be  undone  by  parliament* 

be 
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be  pleafant  and  cafy  ;  we  (liould  need  no  other  guide  but  . 
this.  But  every  man  now  finds  the  contrary  in  his  own  ex-  \ 
perlence  ;  that  his  reafon  is  corrupt,  and  his  underftanding 
full  of  ignorance  and  error. 

This  has  given  manifold  occafion  for  the  benign  interpo- 
(ition  of  divine  providence  ;  which,  in  compaifion  to  the 
frailty,  the  imperfection,  and  the  blindnefs  of  human  reafon*^ 
L  42  ]  hath  been  pleafed,  at  fundry  times  and  in  divers  manners, 
to  difcover  and  enforce  it's  laws  by  an  immediate  and  dire£l 
revelation.  The  dodirines  thus  delivered  we  call  the  reveal- 
ed or  divine  law,  and  they  are  to  be  found  only  in  the  holy  ' 
fcriptures.  Thefe  precepts,  when  revealed,  are  found  upon 
comparifon  to  be  really  a  part  of  the  original  law  of  nature, 
as  they  tend  in  all  their  conftquences  to  man's  felicity.  But 
we  are  not  from  thence  ro  conclude  that  the  knowledge  of 
thefe  truths  was  attainable  by  reafon,  in  its  prefent  corrupted 
flate  ;  fince  we  find  that,  until  they  were  revealed,  they 
were  hid  from  the  wifdom  of  ages.  As  then  the  moral  pre- 
cepts of  this  law  are  indeed  of  the  fame  original  with  thofe 
©f  the  law  of  nature,  fo  their  intrinfic  obligation  is  of  equal 
flrength  and  perpetuity.  Yet  undoubtedly  the  revealed  law 
is  of  infinitely  more  authenticity  than  that  moral  fyftem, 
which  is  framed  by  ethical  writers,  and  denominated  the  na- 
tural law.  Becaufe  one  is  the  law  of  nature,  exprefsly  de- 
clared fo  to  be  by  God  himfelf ;  the  other  is  only  what,  by 
the  affiftance  of  human  reafon,  we  imagine  to  be  that  law. 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  for- 
mer, both  would  have  an  equal  authority  :  but,  till  then, 
they  can  never  be  put  in  any  competition  together. 

Upon  ihefe  two  foundations,  the  law  of  nature  and  th6' 
law  of  revelation,  depend  all  human  laws  ;  that  is  to  fay,  no 
human  laws  fliould  be  fuffered  to  contradict  thefe.  There 
are,  it  is  true,  a  great  number  of  indifferent  points,  in  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty  ;  but  which  are  found  neceflary  for  the  benefit  of 
fociety  to  be  retrained  within  certain  limits.     And  herein  it 
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is  that  human  laws  have  their  greateft  force  and  efficacy ; 
for,  with  regard  to  fuch  points  as  are  not  indifferent,  human. 
laws  are  only  declaratory  of,  and  a6l  in  fubordination  to,  the 
former.     To  inftance  in  the  cafe  of  murder  :  this  is  exprefsly 
forbidden  by  the   divine,   and  demonftrably  by  the  natural 
law  ;  and   from  thefe  prohibitions   arifes  the  true  unlawful - 
nefs  of  this  crime.     Thofe  human  laws  that  annex  a  pu- 
nifhment  to  it,  do  not  at  all  increafe  it's  moral  guilt,  or  fuper- 
add   any  frefli  obligation   in  fcro  confcient'iae  to  abftain  from    L  43  J 
it's  perpetration.     Nay,  if  any  human  law  (hould  allow  or 
injoin  us  to  commit  it,  we  are  bound  to  tranfgrefs  that  hu- 
man Jaw,  or  elfe  we  mud  offend  both  the  natural  and  the 
divine.     But  with  regard   to  matters  that  are  in  ihemfelvea 
indifferent,  and  are  not  commanded  or  forbidden  by  thofe 
fuperior  bws  ;  fuch,  for  inftance,  as  exporting  of  wool  into 
foreign  countries  ;  here  the  inferior  legiilature  has  fcope  and 
opportunity  to  interpofe,  and  to  make  that  adlion  unlawful 
which  before  was  not  fo. 

If  man  were  to  live  In  a  ftate  of  nature,,  unconnected 
with  other  individuals,  there  would  be  no  occafion  for  any 
other  laws,  than  the  law  of  nature  (4),  and  the  law  of  God, 
Neither  could  any  other  law  pofTibly  exifl  :  for  a  law  always 
fuppofes  fome  fuperior  who  is  to  make  it ;  and  in  a  flate  of 


(4)  The  law  of  nature,  or  morality,  which  teaches  the  duty  to- 
wards one's  neighbour,  would  fcarce  be  wanted  in  a  folitary  ftate, 
where  man  is  unconnefted  with  man.  A  ftate  of  nature,  to  which 
the  laws  of  nature  or  of  morals  more  particularly  refer,  muft  fig- 
nify  the  ftate  of  men  wiien  they  afTociate  together  previous  to, 
or  independent  of,  the  inftltutions  of  regular  government.  The 
ideal  equality  of  men  in  fuch  a  ftate  no  more  precludes  the  idea 
of  a  law,  than  the  fuppofed  equality  of  fubjefts  in  a  republic- — 
The  fuperior,  who  would  prefcribe  and  enforce  the  law  m  a  ftate 
o£  nature,  would  be  the  colledtive  force  of  the  wife  and  good,  as 
the  fuperior  in  a  perfeft  repubhc  is  a  majority  of  the  people,  or  the 
power  to  which  the  majority  delegate  their  authority. 

Vol.  L  E  nature 
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nature  wc  arc  all  equal,  without  any  other  fupcrior  but  him 
.  who  is  the  author  of  our  being.  But  man  was  formed  for 
fociety ;  and,  as  is  demonftrated  by  the  writers  on  this  fub- 
jefl  ^,  is  neither  capable  of  living  alone,  nor  indeed  has  the 
courage  to  do  it.  However,  as  it  is  impoflible  for  the  whole 
race  of  mankind  to  be  united  in  one  great  fociety,  they  mufl 
neceflariiy  divide  into  many ;  and  form  feparate  dates, 
commonwealths,  and  nations,  entirely  independent  of  each 
other,  and  yet  liable  to  a  mutual  intercourfe.  Hence  arifcs 
a  third  kind  of  law  to  regulate  this  mutual  intercourfe 
called  **  the  law  of  nations  :"  which,  as  none  of  thefe 
dates  will  acknowledge  a  fuperlority  in  the  other,  cannot 
be  di£lated  by  any  *,  but  depends  entirely  upon  the  rules  of 
natural  law,  or  upon  mutual  compa6ls,  treaties,  leagues? 
and  agreements  between  thefe  feveral  communities :  in  the 
confl:ru6lion  alfo  of  which  compa£ts  we  have  no  other  rule 
to  refort  to,  but  the  law  of  nature  ;  being  the  only  one  to 
which  all  the  communities  are  equally  fubje£l  :  and  therefore 
the  civil  law  ^  very  juftly  obferve?,  that  quod  naturalis  ratio 
inter  omnes  homines  conjlituity  vacatur  jus  gentium, 

r  ..  ^  Thus  much  I  thought  it  neceflary  to  premife  concerning 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  I  proceeded  to  treat  more  fully  of  the  principal  fub- 
je£l  of  this  fe£lion,  municipal  or  civil  hw  ;  that  is,  the  rule 
by  which  particular  dillridts,  communities,  or  nations  are 
governed  ;  being  thus  defined  by  Juftinian  ^y  ^^  jus  civiU  ejl 
**  quod  quifquejibi  populus  conjiituit.^*  \c2l\\\x.  municipal  Izw^  I 
in  compliance  with  common  fpeech  ;  for,  though  ftrifbly  | 
that  expreffion  denotes  the  particular  culloms  of  one  fingle 
municipium  or  free  town,  yet  it  may  with  fufhcient  propriety 
be  applied  to  any  one  ftate  or  nation,  which  is  governed  by 
,  the  fame  laws  and  cuftoms. 

Municipal  law,  thus  underftood.   Is    properly  defined 
to  be  "  a  rule  of  civil  condu£l  prefcribed  by  the  fupreme 

*»  PufTendorf,/.  7.f.  i.  compared  with  *  //*.  i.  i.  9. 

Barbeyrac's  commentary.  "  Inji.  i.  %.  i, 

**  power 
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<;<  power  In  a  flate,  commanding  what  is  right  and  pro- 
«'  hibiting    what  is   wrong    (5)."      Let  us   endeavour   to 


(5)  Though  the  learned  Judge  treats  this  as  a  favourite  defini- 
tion, yet  vi'hen  it  is  examined,  it  will  not  perhaps  appear  fo  fatif- 
faftory,  as  the  definition  of  civil  or  municipal  law,  or  the  law  of 
the  land,  cited  above  from  Juftinian's  Inllitutes  ;  viz.  Quorl  qu'tfqjie 
populus  ipjejlht  jus  conji'ttu'tti  id tpfius propr'mm  ci'vitatis efty  'vacatur' 
que  jus  civile  J  quaft  jus  proprium  ipfius  eivitafis. 

A  municipal  law  is  completely  exprefled  by  the  firft  branch  of 
the  definition  —  "A  rule  of  civil  .conduft  prefcribed  by  the  fu- 
"  preme  powerjna  ftate."-r-And  the  latter  branch,  ^'  coinmanding 
"  what  is  right  and  prohibiting  what  is  wrong,"  muft  eicher  be  fu- 
perfluous,  or  convey  a  defe6live  idea  of  a  municipal  law ;  for  if 
right  and  wrong  are  referred  to  the  municipal  law  itfelf,  then, 
whatever  it  commands  is  right,  and  what  it  prohibits  is  wrong, 
and  the  claufe  would  be  infignificant  tautology.  But  if  right 
and  wrong  are  to  be  referred  to  the  law  of  nature,  then  the  defini- 
tion will  become  deficient  or  erroneous  ;  for  though  the  municipal 
law  may  feldom  or  never  command  what  is  wrong,  yet  in  ten 
thoufand  initances  k  forbids  what  is  right. — It  forbids  an  unqua- 
lified perfon  to  kiK  a  hare  or  a  partridge  ;  it  forbids  a  man  to  ex.- 
ercife  a  trade  without  having  ferved  feven  years  as  an  apprentice .; 
it  forbids  a  man  to  keep  a  horfe  or  a  fervant  ^\^thout  papng  the 
tax.  Now  all  thefe  afts  were  perfectly  right  before  the  prohibi- 
,ti(?n  of  the  municipal  law.  The  latter  claufe  of  this  definition 
feems  to  have  been  taken  from.  Cicero^s  definition  of  a  lav/  of  na- 
ture, though  perhaps  it  is  there  free  from  the  objections  here  fug- 
gefted,  Lex  ejl  fumma  ratio  infitti  a  naturd  quajubetea,  quafacienda 
funt  prohibit  que  contraria.     Cic.  de  Leg.  lib.  i.  c.  6. 

The  defcription  of  law  given  by  Demofthenes  is  perhaps  the 
.mod  perfeft  and  fatisfaftory  that  can  either  be  found  or  con- 
ceived :  Ot  de  vo^i  TO  dtKaicy  xai  to  KvXot  KOil  to  ctv^^ijov  /9cJXoyTi»t, 
xal  t5to  yjTacTi.      kvA  iTTHdoiV  ivoi^n,     xoivov  T&TO  i:^i^ct.y\Jirx.    «r£o=*;^S»j, 

Six  '::oXka,y    xa.\  ^a?ucr-7*,  or?  ct^;    Ifi   vo^o,-   li^r.^a.    p,=v   kcu  ox^oi  vstv, 
S^y^a    6     a/vgi-TTw   ^ioviixuVf     Icravop^x-jua   Si    ru.'r)   iKualxv   y.xl  ocKna-i'x-Vf 

%  'nroXu.     **  The  dcfign  and  obje6l  of  laws  is   to  afcertain   what 

^  is  jufl,  honourable,  and  expedient  j  and  when  that  is  difcovcred. 
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explain  its  fev€ral   properties,    as   they   arlfe   out  of  this 
definition. 

Anp,  fird,  it  Is  a  rule :  not  a  tranfient  fudden  order 
from  a  fuperior  to  or  concerning  a  particular  perfon  ;  but 
fomething  permanent,  uniform,  and  univerfal.  Therefore 
a  particular  a£l  of  the  legiflature  to  confifcate  the  goods  of 
Titius,  or  to  attaint  him  of  high  treafon,  does  not  enter 
into  the  idea  of  a  municipal  law  :  for  the  operation^  of  this 
a6i  is  fpent  upon  Titius  only,  and  has  no  relation  to  the 
community  in  general ;  it  is  rather  a  fentence  than  a  law. 
But  an  a£l  to  declare  that  trie  crime  of  which  Titius  is  ac- 
cufed  fhali  be  deemed  high  treafon  -,  this  has  permanency, 
uniforrriity,  and  univerfaiity,  and  therefore  is  properly  a  rule. 
It  is  alfo  called  a  rule^  to  diftinguifh  it  from  advice  or  coun- 
fely  which  we  are  at  liberty  to  follow  or  not,  as  we  fee 
proper,  and  to  judge  upon  the  reafonablenefs  or  unreafon- 
ablenefs  of  the  thing  advifcd  :  whereas  our  obedience  to  the 
laiv  depends  not  upon  our  approhationy  but  upon  the  maker  s 
luilL  Counfel  is  only  matter  of  perfuafion,  law  is  matter 
of  injunction-,  counfel  ads  only  upon  the  willing,  law.  upon 
the  unwilling  alfo. 

L  45  ]  ^'^  ^5  ^^^^  called  a  rule,  to  diftinguifh  it  from  a  compciEl  or 
agreement ;  for  a  compact  is  a  promife  proceedingyrc;?;  us, 
law  is  a  command  direiled  to  us.  The  language  of  a  compact 
is,  "  I  will,  or  will  not,  do  this ;"  that  of  a  law  is,  **  thou 
**  (halt,  or  (halt  not  do  it."    It  is  true  there  is  an  obligation 


<*  it  is  proclaimed  as  a  general  ordinance,  equal  and  impartial 
''  to  all.  This  is  the  origin  of  law,  which,  for  various  reafons, 
**  all  are  under  an  obligation  to  obey,  but  efpecially  becaufe 
**  all  law  is  the  invention  and  gift  of  Heaven,  the  fentiment 
**  of  wife  men,  the  correction  of  every  offence,  and  the  ge- 
''  neral  compa6l  of  the  ftate ;  to  live  in  conformity  with  which 
'*  is  the  duty  of  every  individual  in  fociety."  Orai.  i.  £ont» 
jirtfiogit, 

%  which 
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which  a  coT.paa  carries  with  it,  equal  in  point  of  confclence 
to  that  of  a  law;  but  then  the  original  of  the  obligation  is 
different.  In  compads,  we  ourfelves  determine  and  pro- 
mife  what  fliall  be  done,  before  we  are  obliged  to  do  it ;  in 
laws,  we  are  obliged  to  a£l  without  ourfelves  determining  or 
prbmifing  any  thing  at  all.  Upon  thefe  accounts  law  is  de- 
fined to  be  "  a  rule  J' 

Municipal  law  is  alfo  ^*  a  rule  cf  civil  cond-uci.^'     This 
diftinguiflies  municipal  law  from  the  natural,  or  revealed  ; 
the  foiraer  of  which  is  the  rule  of  w^r^/ conduct,  and  the  latter 
not  only  the  rule  of  moral  condu6l,  but  alfo  the  rule  of  faith. 
Thefe  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himfelf,    and  to  his  neighbour,  confidered  in  the 
light  of  an  individual.     But  municipal  or  civil  law  regards 
him   alfo   as  a  citizen,  and  bound  to  other  duties  towards 
his  neighbour,  than  thofe  of  mere  nature  and  religion  :  du- 
ties, which  he  has  engaged  in  by  enjoying  the  benefits  of 
the  common  union  ;  and  which  aftiount  to  no  more,  than 
that  he  do  contribute,  on  his  part,,  to  the  fubfiflence  and 
peace  of  the  fociety. 

It  is  likewife  *«  a  rule prefcribed"    Becaufe  a  bare  refolu- 
tion,  confined  in  the  breaft  of  the  legiflator,  without  mani- 
fefting  itfeif  by  fomc  external  fign,  can  never  be  properly  a 
law.     It  is  requilite  that  this  refolution  be  notified  to  the 
people  who  are  to  obey  it.     But  the  manner  in  which  this 
notification  is  to  be  made,  is  matter  of  very  great  indifference. 
It  may  be  notified  by  univerfal  tradition  and  long  practice, 
which  fuppofes  a   previous  publication,  and  is  the  cafe  o£ 
the  common  law  of  England.    It  may  be  notified,  viva  vcce^ 
by  officers  appointed  for  that  purpofe,  as  is  done  with  regard 
to  proclamations,  and  fuch  a6ts  of  parliament  as  are  appoint- 
ed to  be  publicly  read  in  churches  and  other  afiemblies.     It   [  46  J 
may   laftly  be  notified   by  writing,  printing,  or  the  like  ; 
which  is  the  general  courfe  taken  with  all  ouradls  of  parlia- 
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ment.  Yet,  whatever  way  is  made  ufe  of,  it  is  incumbent 
on  the  promulgators  to  do  it  in  the  mod  public  and  perfpi- 
cr.ous  manner ;  not  like  Caligula,  who  (according  to  Bio 
CaHius)  wrote  his  laws  in  a  very  fmall  character,  and  hung 
them  up  on  high  pillars,  the  more  €fie<fi:ually  to  enfnare 
the  people.  There  is  flill  a  more  unreafonable  method  t£an 
this,  which  is  calkd  making  of  laws  ex  pojl  faBo  ;  when  after 
an  acSHon  (indifferent  in  itfelf)  is  committed,  the  legiflator 
then  for  the  firll  time  declares  it  to  have  been  a  crime,  and 
infliQs  a  punifhment  upon  the  perfon  who  has  committed  it* 
Here  k  isimpofhble  that  the  party  could  forcfee  that  an  adlion, 
innocent  when  it  was  done,  fliould  be  afterwards  converted 
to  guilt  by  a  fubfequent  law  :  he  had^  therefore  no  caufe  to 
abftain  from  it ;  and  all  punifhment  for  not  abftaining  muft 
of  jconfequenae  be  cruel  and  unjuft  ^,  All  laws  (hould  be 
therefxjre  made  to  commence  infuturo^  and  be  notified  before 
their  commencement ;  which  is  implied  in  the  term  "  pre^ 
*<  fcribed"  But  when  this  rule  is  in  the  ufual  manner  noti- 
fied, ,or  prefcribed,  it  is  then  the  fiibje6l's  bufinefs  to  be 
thoroughly  acquainted  therewith  ;  for  if  ignorance,  of  what 
he  might  know  were  admitted  as  a  legitimate  excufe,  the  laws 
would  be  of  ho  effedi,  but  might  always  be  eluded  with 
impunity. 

*  Such  laws  amoog  the  Romans  were  "  duoiscim  tahuUity  leges  prhath  homi^ 

<3enoinhiated   frivilegia  (6)    or   private  "  nibus  irrogari ;   id  snhn  sfi.  privihgi- 

laws,  of   which    Cicero    fds   leg.  5.   19.  "  «w.       Nemo  unquam  tullt^    nihil  ejl- 

and  in  his  oration  pro  domo^    17.)    thus  "  crudelius,  nihil  ferniciojtus.,  nihil  quoi 

fpeaks:  "    Vctant  kges  facratae^  vetant  '•  minus  baec  civitas  ferre  pojfti^^ 


(6)  An  ex  pqft  fado  law  may  be  either  of  a  public  or  of  a  pri^ 
vate  nature  :  and  when  we  fpeak  generally  of  an  ex  pojl  faclo  law, 
we  perhaps  always  mean  a  law  which  comprehends  the  whole  com- 
munity. The  Roman  priv'tlegia  feem  to  correfpond  to  our  bills  of 
attainder,  and  bills  of  pains  and  penalties,  which,  though  m  their 
jfiaturc  they  are  ex  pojl  fatto  laws,  yet  are  feldom  called  fo. 

But 
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But  farther :  municipal  law  is  **  a  rule  of  civil  cond\i£l 
<<  prefcribed  by  the  Supreme  ponver  in  ajlate^  For  legiflature, 
as  was  before  obfcrved,  is  the  greatell  a6t  of  fupcriority  that 
can  be  exercifed  by  one  being  over  another.  Wherefore  it  is 
requifite  to  the  very  effcnce  of  a  law,  that  it  be  made  by 
the  fupreme  power.  Sovereignty  and  legiflature  are  indeed 
converlible  terms  j  one  cannot  fubfift  without  the  other. 

This  will  naturally  lead  us  into  a  (hort  inquiry  concerning  [  47  ] 
the  nature  of  fociety,  and  civil  government ;  and  the  natural, 
inherent  right   that   belongs  to  the  fovereignty  of  a  ftate, 
wherever   that  fovereignty   be  lodged,  of  making  and  en- 
forcing laws. 

The  only  true  and  natural  foundations  of  fociety  are  the 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
with  fome  theoretical  writers,  that  there  ever  was  a  time  when 
there  was  no  fuch  thing  as  fociety,^ither  natural  or  civil ;  and 
that,  from  the  impulfe  of  reafon,  and  through  a  fenfe  of  their 
wants  and  weakneiTes,  individuals  met  together  in  a  large 
plain,  entered  into  an  original  contract,  and  chofe  the  tallefl 
man  prefent  to  be  their  governor.  This  notion,  of  an  ac- 
tually exifting  unconnected  ftate  of  nature,  is  too  wild  to  be 
ferioufly  admitted :  and  befides  it  is  plainly  contradictory  to 
the  revealed  accounts  of  the  primitive  origin  of  mankind,  and 
their  prefervation  two  thoufand  years  afterwards  ;  both  which 
were  efFe£ted  by  the  means  of  (ingle  families.  Thefe  formed 
the  firft  natural  fociety,  among  themfelves  j  which,  every  day 
extending  its  limits,  laid  the  firft  though  imperfect  rudiments 
of  civil  or  political  fociety:  and  when  it  grew  too  large  to  fub- 
fift  with  convenience  in  that  paftoral  ftate,  wherein  the  pa* 
triarchs  appear  to  have  lived,  it  neceflarily  fubdivided  itfclf  by 
various  migrations  into  more.  Afterwards,  as  agriculture  in- 
creafed, which  employs  and  can  maintain  a  muchgrcatcrnum- 
ber  of  hands,  migrations  became  lefs  frequent :  and  various 
tribes,  which  had  formerly  feparajed,  reunited  again  ;  fome- 
^imes  by  compulfioa  and  ^onqueft,fpmetImes  by  accident,and 
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fometimes  perhaps  by  compadl.  But  though  fociety  had  not 
its  formal  beginning  from    any  convention  of  individuals, 
actuated  by  their  wants  and  their  fears  :  yet  it  is  t\it  fenfe  of 
their  weakncfs  and  imperfection  that  keeps  mankind  together, 
that  demonflrates  the  neceffity  of  this  union  :  and  that  there- 
fore is  the  folid  and  natural  foundation,  as  well  as  the  ce-, 
ment  of  civil  fociety.  And  this  is  what  we  mean  by  the  ori- 
ginal contrail  of  fociety  ;  which,  though  perhaps  in  no  in- 
ftance  it  has  ever  been  formally  exprefled   at  the  firft  inRi- 
tution  of  a  (late  ;  yet  in  nature  and  reafon  muft  always  be 
^8  ]   underflood  and  implied,   in  the  very  a6t  of  aiTociating  to- 
gether :  namely,  that  the  whole  Should  prote6l  all  its  parts, 
and  that  every  part  fhould  pay  obedience  to  the  will  of  the 
whole,  or,  in  other  words,  that  the  community  fiiould  guard 
the  rights  of  each  individual  member,   and  that  (in  return 
for   this  prote6lion)  each  individual   fhould   fubmit  to  the 
laws   of  the  community  j  without    which    fubmilTion  of  all 
it  was  impofiible  that  protedion  could  be  certainly  extended 
to  any. 

For  when  civil  fociety  is  once  formed,  government  at  the 
fame  time  refults  of  courfe,  as  neceffary  to  preferve  and  to 
keep  that  fociety  in  order.  Unlefs  fome  fuperlor  be  confti- 
tuted,  whofe  commands  and  decifions  all  the  members  are" 
bound  to  obey,  they  would  flill  remain  as  in  a  ftate  of  na- 
ture, without  any  judge  upon  earth  to  define  their  feveral 
rights,  and  redrefs  their  feveral  wrongs.  But,  as  all  the 
members  which  compofe  this  fociety  were  naturally  equal, 
it  may  be  allied,  in  whofe  hands  are  the  reins  of  government 
to  be  entrufted  ?  To  this  the  general  anfw^er  is  eafy  ;  but 
'the  application  of  it  to  particular  cafes  has  occafioned  on^ 
half  of  thofe  mifchiefs,  which  are  apt  to  proceed  from  mif- 
guided  political  zeal.  In  general,  all  mankind  will  agree 
^  that  government  fliould  be  repofed  in  fuch  perfons,  in  whom 
thofe  qualities  are  moll  likely  to  be  found,  the  perfeClion 
of  which  is  among  the  attributes  of  him  who  is  emphatically 
ililed  the  funreme  being  ;  the  three  grand  requifues,  I  mean 

of 
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of  wifdom,  of  goodnefs,  and  of  power  :  wlfdom,  to  difcern 
the  real  intereft  of  the  community  ;  goodnefs,  to  endeavour 
always  to  purfue  that  real  mtereft  •,  and  ftrength,  or  power, 
to  carry  this  knowledge  and  intention  into  action.  Thefe 
are  the  natural  foundations  of  fovereignty,  and  thefe  are  the 
requifites  that  ought  to  be  found  in  every  well  conftituted 
frame  of  government. 

How  the  feveral  forms  of  government  we  now  fee  in  the 
world  at  firft  actually  began,  is  matter  of  great  uncertainty^ 
and  has  occafioned  infinite  difputes.  It  is  not  my  bufinefs 
or  intention  to  enter  into  any  of  them.  However  they  began, 
or  by  what  right  foever  they  fubfift,  there  is  and  mud  be  in  [  49  ] 
all  of  them  a  fupreme,  irrefiftible,  abfolute,  uncontrolled  au- 
thority, in  which  the  jura  fum mi  imperiiy  or  the  rights  of  fove- 
reignty refide.  And  this  authority  is  placed  in  thofe  hands, 
wherein  (according  to  the  opinion  of  the  founders  of  fuch  re- 
fpe6tive  ftatcs,  either  exprefsly  given,  or  collected  from 
their  tacit  approbation)  the  qualities  requifite  for  fupre- 
macy,  wifdom,  goodnefs,  and  power,  are  the  mod  likely  to 
be  found. 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government ;  the  firft,  when  the 
fovereign  power  is  lodged  in  an  aggreg.Ue  aflembly  confifting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy  ;  the  fecond,  when  it  is  lodged  in  a  council,  com- 
pofed  of  feledi  members,  and  then  it  is  ftiled  an  ariftocracy ; 
the  laft,  when  it  is  entrufted  in  the -hands  of  a  fingle  perfon 
and  then  it  takes  the  name  of  a  monarchy.  All  other  fpecies 
of  government,  they  fay,  are  either  corruptions  of,  or  redu- 
cible to,  thefe  three. 

By  the  fovereign  power,  as  was  before  obferved,  is  meant 
the   making  of  laws  ;  for  wherever  that  power  refides,  all 
others  muft  conform  to,  and  be  dire(£l:ed  by  it,  whatever  ap- 
pearance the  outward  form  and  adminifl ration  of  the  govern- 
ment 
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ment  may  put  on.  For  it  is  at  any  time  m  the  bption  of  the 
legiflature  to  alter  that  form  and  adminiilration  by  a  new' 
cdi6l  or  rule,  and  to  put  \!^t  execution  of  the  laws  into  what- 
ever Irands  it  pleafes  ;  by  conftituting  one,  or  a  few,  or  many 
executive  magiflrates  :  and  all  the  other  powers  of  the  ftate 
muft  obey  the  legiHative  power  in  the  difcharge  of  their  (fe-. 
vcral  f undions,  or  clfe  the  conftitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  refides 
'in  the  people  at  large,  public  virtue,  or  goodnefs  of  inten. 
tion,  is  more  likely  to  be  found,  than  either  of  the  othej- 
qualities  of  government.  Popular  aflemblies  are  frequently 
foolifh  in  their  contrivance,  and  weak  in  their  execution  5 
but  generally  mean  to  do  the  thing  that  is  right  and  juft, 
and  have  always  a  degree  of  patriotifm  or  public  fpirit.  In 
£  50  J  ariftocracies  there  is  more  wifdom  to  be  found,  than  in  the 
other  frames  of  government  j  being  compofed,  or  intended 
to  be  compofed,  of  the  mod  experienced  citizens  :  but  there 
is  lefs  honefty  than  in  a  republic,  and  lefs  ftrength  than  in 
a  monarchy.  A  monarchy  is,  indeed,  the  mod  powerful  of 
any;  for  by  the  entire  conjun£lion  of  the  legiflative  and 
executive  powers  all  the  finews  of  government  are  knit  to- 
gether, and  united  in  the  hand  of  the  prince  ;  but  then  there 
is  imminent  danger  of  his  employing  that  ftrength  to  im- 
provident or  oppreffive  purpofes. 

Thus  thefe  three  fpecies  of  government  have,  all  of  them, 
their  feveral  perfections  and  imperfections.  Democracies 
are  ufually  the  beft  calculated  to  direct  the  end  of  the  law  ; 
ariftocracies  to  invent  the  means  by  which  that  end  (hall  be 
obtained  ;  and  monarchies  to  carry  thofe  means  into  execu- 
tion. And  the  ancipnts,  as  was  obferved,  had  in  general  na 
idea  of  any  other  permanent  form  of  government  but  thefe 
three  :  for  though  Cicero  ^  declares  himfelf  of  opinion,  ejfc 
<*  cpt'tme  conflitutam  rempublicamy  quae  ex  tr'tbus  generibus  ii/is, 
i'  regaiif  cptimQ,  et  popukrlijlt  modice  confufa  i*  yet  Tacitws 

•        '  In  his  ftagments  if  rep.  1, 3. 
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treats  this  notion  of  a  mixed  government,  formed  out  of 
them  all,  and  partaking  of  the  advantages  of  each,  as  a  vi- 
fionary  whim,  and  one  that,  if  effeded,  could  never  be  lad- 
ing or  fecure  2. 

But,  happily  for  us  of  this  ifland,  the  Britifii  conditution 
has  long  remained,  and  I  truft  will  long  continue,  a  Handing 
exception  to  the  truth  of  this  obfervation.  For,  as  with  us 
the  executive  power  of  the  laws  is  lodged  in  a  fingle  perfon, 
they  have  all  the  advantages  of  ftrength  and  difpatch,  that 
are  to  be  found  in  the  moft  abfolute  monarchy  :  and  as  the 
legiflature  of  the  kingdom  is  entrufted  to  three  dlftin^t 
powers,  entirely  independent  of  each  other  ;  firft,  the  king  ; 
fecondly,  the  lords  fpiritual  and  temporal,  which  is  an  arif- 
tocratical  aflembly  of  perfons  fele6ted  for  their  piety,  their 
birth,  their  wifdom,  their  valour,  or  their  property  ;  and?  [  5^  J 
thirdly,  the  houfe  of  commons,  freely  chofen  by  the  people 
from  among  themfelves,  which  makes  it  a  kind  of  demo- 
cracy 9  as  this  aggregate  body,  actuated  by  different  fprirgs, 
and  attentive  to  different  interefts,  compofes  the  Britifh  par- 
liament, and  has  the  fupreme  difpofal  of  every  thing ;  there 
can  no  inconvenience  be  attempted  by  either  of  the  thre« 
branches,  but  will  be  withftood  by  one  of  the  other  two ; 
each  branch  being  armed  with  a  negative  power,  fufficient 
to  repel  any  innovation  which  it  fliall  think  inexpedient  or 
dangerous. 

Here  then  is  lodged  the  fovereignty  of  the  Britifh  con- 
ftitution  ;  and  lodged  as  beneficially  as  is  pofTible  for  fociety. 
For  in  no  other  (hipe  could  we  be  fo  certain  of  finding  the 
three  great  qualities  of  government  fo  well  and  fo  happily 
united.  If  the -fupreme  power  were  lodged  in  any  one  of 
the  three  branches  fepnrateiy,  we  muft  be  expofed  to  the  in- 
conveniencies  of  either  abfolute  monarchy,  ariftocracy,  or  de- 

*  **  CunSias  nat'iones  et  urbes  populus  ^^  forma  faudati  facilius  quam  evenire^ 
"  autprimaresy  aut  ftnguU  regunt :  de-  '*  ve!y  ft  c'venit,  baud  diuturna  ejfe  fo^ 
«  le^a  <K  bit  et    canjiituta  reipublicae     "  tfR**     Ann.  I.  4. 
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mocracy,  and  fo  want  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wifdom,  or  power.  If  it  were 
lodged  in  any  two  of  the  branches :  for  inftance,  in  the 
king  and  houfe  of  lords;  our  laws  might  be  providently 
made,  and  well  executed,  but  they  might  not  alway.3  have 
the  good  of  the  people  in  view  :  if  lodged  in  the  king  and 
commons,  we  fhould  want  that  circumfpeclion  and  media- 
tory caution,  which  the  wifdom  of  the  peers  is  to  afford  :  if 
the  fupremc  rights  of  legiflature  were  lodged  in  the  two 
houfes  only,  and  the  king  had  no  negative  upon  their  pro- 
ceedings, they  might  be  tempted  to  incroach  upon  the  royal 
prerogative,  or  perhaps  to  abolifh  the  kingly  office,  and 
thereby  weaken  (if  not  totally  deftroy)  the  fbrength  of  the 
executive  power.  But  the  conftltutional  government  of  this 
ifland  is  fo  admirably  tempered  and  compounded,  that  nothing 
can  endanger  or  hurt  it,  but  deftroying  the  equilibrium  of 
power  between  one  branch  of  the  legiflature  and  the  reft. 
For  if  ever  it  fhould  happen  that  the  independence  of  any 
one  of  the  three  (hould  be  loH:,  or  that  it  fhould  become  fub- 
fervlent  to  the  views  of  either  of  the  other  two,  there  would 
foon  be  an  end  of  our  conflitution.  The  legiflature  would 
52  3  be  changed  from  that,  which  (upon  the  fuppofition  of  an  ori- 
ginal contrail,  either  adlual  or  implied)  is  prefumed  to  have 
been  originally  fet  up  by  the  general  confent  and  fundamen- 
tal act  of  the  fociety  :  and  fuch  a  change,  however  effected, 
is  according  to  Mr.  Locke  ^  (who  perhaps  carries  his  theory 
too  far)  at  once  an  entire  diflfolution  of  the  bands  of  govern- 
ment ;  and  the  people  are  thereby  reduced  to  a  flate  of  anar- 
chy, with  liberty  to  conllitute  to  themfelves  a  new  legifla- 
rive  power. 

Having  thus  curforily  confidered  the  three  ufual  fpecies 
of  government,  and  our  own  Angular  confl:itution,  fele£led 
and  compounded  from  them  all,  I  proceed  to  obferve,  that, 
as  the  power  of  making  laws  conftitutes  the  fupreme  autho- 

*  On  gcvernment,  part  2  z.  §  212. 
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rity,  fo  wherever  the  fupreme  authority  in  any  (late  refides, 
it  is  the  right  of  that  authority  to  make  laws  *,  that  is,  in  the 
words  of  our  definition,  to  prefer  the  the  rule  of  civil  a&ion. 
And  this  may  be  difcovered  from  the  very  end  and  inftitu- 
tion  of  civil  dates.  For  a  ftate  is  a  colledlive  body,  compofed 
of  a  multitude  of  individuals,  united  for  their  fafety  and  con- 
venience, and  intending  to  adl  together  as  one  man.  If  it 
therefore  is  to  a6l  as  one  man,  it  ought  to  a£t  by  one  uniform 
will.  But,  inafmuch  as  political  communities  are  made  up 
of  many  natural  perfons,  «ach  of  whom  has  his  particular 
will  and  inclination,  thefe  feveral  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  difpofed  into  a 
lading  harmony,  fo  as  to  conditute  and  produce  that  one 
uniform  will  of  the  whole.  It  can  therefore  be  no  other- 
wife  produced  than  by  a  political  union  ;  by  the  confent  of 
all  perfons  to  fubmit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  or  more  aflemblies  of  men,  to  whom  the  fu- 
preme authority  is  entruded  :  and  this  will  of  that  one  man, 
or  aflemblage  of  men,  is  in  different  dates,  according  to 
their  different  conditutions,  underdood  to  be  law. 

Thus  far  as  to  the  right  of  the  fupreme  power  to  make 
laws  ;  but  farther,  it  is  it's  duty  likewife.  For  fmce  the  re- 
fpe£blve  members  are  bound  to  conform  themfelves  to  the  [  53  3 
will  of  the  date,  it  is  expedient  that  they  receive  direflions 
from  the  date  declaratory  of  that  it*s  will.  But,  as  it  is 
impofTible,  in  fo  great  a  multitude,  to  give  injunctions  to 
every  particular  man,  relative  to  each  particular  a£lion,  it 
is  therefore  incumbent  on  the  date  to  edablifh  general  rules, 
for  the  perpetual  Information  and  diretllon  of  all  perfons  in 
all  points,  whether  of  pofitive  or  negative  duty.  And  this,  in 
order  ihat  every  man  may  know  what  to  look  upon  as  his 
own,  what  as  another's  ;  what  abfolute  and  what  relative  du- 
ties are  required  at  his  hands  ;  what  is  to  be  edeemed  honed, 
difhoned,  or  indifferent;  what  degree  every  man  retains  of 
his  natural  liberty ;  what  he  has  given  up  as  the  price  of  the 
benefits  of  focicty  *,  and  after  what  manner. each  perfon  is  to 
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moderate  the  ufe  and  exerclfe  of  thofe  rights  which  the  (late 
affigns  him,  in  order  to  promote  and  fecure  the  public  tran- 
quillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition,  is  (I  truft)  fufficiently  evident ;  that 
•'  municipal  law  is  a  rule  of  civil  conducf  prefcribed  by  the  fu" 
*<  preme  poiuer  in  aJlaieT  I  proceed  now  to  the  latter  branch 
of  it  ;  that  it  is  a  rule  fo  prefcribed,  **  commajiding  what  is 
•*  right y  and  prohibiting  ivhat  is  ivrong.^* 

Now,  in  order  to  do  this  completely,  it  is  firft  of  all  ne- 
ceflary  that  the  boundaries  of  right  and  wrong  be  eftablifhcd 
and  afcertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  courfe  that  it  is  likewife  the  bufinefs  of  the 
law,  confidcred  as  a  rule  of  civil  condu(£l,  to  enforce  thefe 
rights  and  to  reftrain  or  redrefs  thefe  wrongs.  It  remains, 
therefore,  only  to  confider  in  what  manner  the  law  is  faid 
to  afccrtain  the  boundaries  of  •  right  and  wrong  *,  and  the 
methods  which  it  takes  to  command  the  one  and  prohibit  the 
other. 

For  this  purpofe  every  law  may  be  faid  to  confift  of  feve- 
ral  parts  :  one,  declaratory  ;  whereby  the  rights  to  be  obfcrvcd, 
and  the  wrongs  to  be  efchewed,  are  clearly  defined  and  laid 
t  ^4  3  <^own  :  another,  direElory  ;  whereby  the  fubjeft  is  inftruclfed 
and  enjoined  to  obferve  thofe  rights,  and  to  abftain  from  the 
commiflion  of  thofe  wrongs  :  a  third,  remedial ;  whereby  a 
method  is  pointed  out  to  recover  a  man's  private  rights,  or 
redrefs  his  private  wrongs  :  to  which  may  be  added  a  fourth, 
ufually  termed  iht  function y  or  vindicatory  branch  of  the  law  > 
whereby  it  is  fignified  what  evil  or  penalty  fhall  be  incurred 
by  fuch  as  commit  any  public  wrongs,  and  tranfgrefs  or 
ficgle£l  their  duty. 

With  regard  to  the  firft  of  thefe  the  declaratory  part  of 
the  municipal  Uw,  this  depends  ndt  fo  railch  upon  the  law 
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of  revelation  or  of  nature,  as  upon  the  wlfdom  and  will  of 
the  Icgiflator.  This  doftrine,  which  before  was  flightly 
touched,  deferves  a  more  particular  explication.  Thofe 
rights  then  which  God  and  nature  have  eilabiiftied,  and  arc 
therefore  called  natural  lights,  fuch  as  are  life  and  liberty* 
need  not  the  aid  of  human  laws  to  be  more  effe^lually  in- 
vefted  in  every  man  than  they  are  •,  neither  do  they  receive 
any  additional  flrength  when  declared  by  the  municipal  laws 
to  be  inviolable.  On  the  contrary,  no  human  legiflature 
has  power  to  abridge  or  deftroy  them,  unlefs  the  ov/ner 
(hall  himfelf  commit  fome  a6l  that  amounts  to  a  forfeiture. 
Neither  do  divine  or  natural  ^«/;Vj  (fuch  as,  for  in  fiance, 
the  worlhip  of  God,  the  maintenance  of  children,  and  the 
like)  receive  any  ftronger  fandlion  from  being  alfo  declared 
to  be  duties  by  the  law  of  the  land.  The  cafe  is  the  fame 
as  to  crimes  and  mifdemefnors,  that  are  forbidden  by  the 
fuperior  laws,  and  therefore  ftiled  mala  in  fe^  fuch  as  mur- 
der, theft,  and  perjury  ;  which  contrail  no  additional  tur- 
pitude from  being  declared  unlawful  by  the  inferior  legifla- 
ture. For  that  legiflature  in  all  thefe  cafes  a(fts  only,  as 
was  before  obferved,  in  fubordination  to  the  great  lawgiver, 
tranfcribing  and  publiflnng  his  precepts.  So  that,  upon  the 
whole,  the  declaratory  part  of  the  municipal  law  has  no  force 
or  operation  at  all,  with  regard  to  actions  that  are  aaturally 
and  intrinfically  right  or  wrong. 

But,  with  regard  to  things  in  themfelves  indifferent,  the  r  rr  l 
cafe  is  entirely  altered.  Thefe  become  either  ri^htor  wrong, 
juft  or  unjuft,  duties  or  mifdemefnors,  according  as  the  mu- 
nicipal legiflator  fees  proper,  for  promoting  the  welfare  of 
the  fociety,  and  more  efFettually  carrying  on  the  purpofes  of 
civil  life.  Thus  our  own  common  law  has  declared,  that 
the  goods  of  the  wife  do  inftantly  upon  marriage  become  the 
property  and  right  of  the  hufband  ;  and  our  {tatute  law  has 
declared  all  monopolies  a  public  ofF^nce  :  yet  that  right, 
and  this  offence,  have  no  foundation  in  nature  -^  but  are 
merely  created  by  the  law,  for  the  purpofes  of  civil  ibciety, 
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And  fometimes,  where  the  thing  itfelf  has  it's  rife  from  the 
law  of  nature,  the  particular  circumflances  and  mode  of 
doing  it  become  right  or  wrong,  as  the  laws  of  the  land  (hall 
diredt.  Thus,  for  inftance,  in  civil  duties ;  obedience  to 
fuperiors  is  the  doclrine  of  revealed  as  well  as  natural  reli- 
gion :  but  who  thofe  fuperiors  fhall  be,  and  in  what  circum- 
flances, or  to  what  degrees  they  fhall  be  obeyed,  it  is  the 
province  of  human  laws  to  determine.  And  fo,  as  to  inju- 
ries or  crimes,  it  mud  be  left  to  our  own  legiflature  to  de- 
cide, in  what  cafes  the  feizing  another's  caitle  flinll  amount 
to  a  trefpafs  or  a  theft ;  and  where  it  ihall  be  a  juftifiable 
aftion,  as  when  a  landlord  takes  them  by  way  of  diftrefs  for 
rent. 

Thus  much  for  t\\t  declaratory  part  of  the  municipal  law  ^ 
and  the  direclory  ftands  much  upon  the  fam.e  footing  ;  for 
this  virtually  includes  the  former,  the  declaration  being  ufu- 
ally  collected  from  the  diretlion.  The  law  that  fays,  "  thou 
"  (halt  not  deal,"  implies  a  declaration  that  dealing  is  a 
crime.  And  we  have  feen  ^  that,  in  things  naturally  indif- 
ferent, the  very  effence  of  right  and  wrong  depends  upon  the 
diredtion  of  the  laws  to  do  or  to  omit  them. 

The  remedial  ^2.xt  of  the  law  is  fo  nece/Tary  a  confequence 
of  the  former  two,  that  laws  mud  be  very  vague  and  im- 
r  ?6  1  perfe£l  without  it.  For  in  vain  would  rights  be  declared,  in 
vain  diredled  to  be  obferved,  if  there  were  no  method  of 
recovering  and  afTerting  thofe  rights,  when  wrongfully  with- 
held or  invaded.  This  is  what  we  mean  properly,  when  we 
fpeak  of  the  protection  of  the  law.  When,  for  indance,  the 
decluratory  pare  of  the  law  hasfaid,  "  that  the  field  or  inhe* 
'*  rltance,  which  belonged  to  Titius's  father,  is  veded  by  his 
"  death  in  Titius  *,  and  the  direclory  part  has  "  forbidden 
"  any  one  to  enter  on  another's  property,  without  the  leave 
"  of  the  owner  :"  If  Gaius  after  this  will  prefume  to  take  \ 
podedion  of  the  land,  the  remedial  part  of  the  law  will  then  \ 
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interpofe  It's  office  ;  will  make  Galus  re  (tore  the  pofTeflioii  to 
Titius,  and  alfo  pay  him  damages  for  the  invafion. 

With  regard  to  the  fanBion  of  laws,  or  the  evil  that 
may  attend  the  breach  of  public  duties  ;  it  is  obferved,  that 
human  legiflators  have  for  the  moft  part  chofen  to  majce  the 
fandlion  of  their  laws  rather  vindicatory  than  rcmuveratzrS',  or 
to  confift  rather  in  punlfhments,  than  in  actual  particular 
rewards.  Becaufe,  in  the  firft  place,  the  quiet  enjoyment 
and  prote6lion  of  all  our  civil  rights  and  liberties,  which  are 
the  fu're  and  general  confequence  of  obedience  to  the  muni- 
cipal law,  are  in  themfelves  the  beft  and  moll  valuable  of  all 
rewards.  Becaufe  alfo,  were  tiie  exerclfe  of  every  virtue  to 
be  enforced  by  the  propofal  of  particular  rewards,  it  were 
impofTible  for  any  (late  to  furnlfli  llock  enough  forfo  proFufe 
a  bounty.  And  farther,  becaufe  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  ad^ions  than  the  profpecl 
of  good  ^.  For  which  reafons,  though  a  prudent  beftov/ing 
of  rewards  Is  fometimes  of  exquifite  ufe,  yet  we  find  that 
thofe  civil  laws,  which  enforce  and  enjoin  our  duty,  do  fel- 
dom,  if  ever,  propofe  any  privilege  or  gift  to  fuch  as  obey 
the  law  \  but  do  conftantly  come  armed  with  a  penalty  de- 
nounced againfl  tranfgrefibrs,  either  exprefsly  defining  the 
nature  and  quantity  of  the  punlfliment,  or  elfe  leaving  it  to 
the  difcretion  of  the  judges,  and  thofe  who  are  entrufted 
with  the  care  of  putting  the  laws  in  execution. 

Of  all  the  parts  of  a  law  the  moft  effectual  is  the  vindi-  C  57  J 
^atory.  For  it  is  but  loft  labour  to  fay,  *'  do  this,  or  avoid 
**  that,"  unlefs  we  alfo  declare,  **  this  (hall  be  the  confe- 
**  quence  of  your  non-compliance."  We  mufl  therefore 
obferve  that  the  main  ftrength  and  force  of  a  law  confifls  in 
the  penalty  annexed  to  it.  Herein  is  to  be  found  the  prin- 
cipal obligation  of  human  laws. 

^  Locke,  Hum.  Und.  b.  a.  c.  ai. 

Vol.  I.  F  Legis- 
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LegislatoPvS  and  their  laws  are  faid  to  compel  and  oblige  ; 
not  that  by  any  natural  violence  they  fo  conllrain  a  man,  as 
to  render  it  impolTible  for  him  to  a6t  otherwife  than  as  they 
diredt,  which  is  the  ftrid  fenfe  of  obligation  ;  but  becaufe, 
by  declaring  and  exhibiting  a  penalty  againft  offenders,  tf.ey 
biing  it  to  pafs  that  no  man  can  eafily  choofe  to  tranfgrf  fs 
the  law  ;  fmce,  by  reafon  of  the  impending  corredlionj  comr 
pliance  is  in  a  high  degree  preferable  to  difobffdience.  Ani\i 
even  where  rewards  are  propofcd  as  well  as  punifliments 
threatened,  the  obligation  of  the  law  feems  chiefly  to  con- 
fid  In  the  penalty  :  for  rewards,  in  their  nature,  c-in  on\j pcr^ 
fuade  and  allure  ;   nothing  is  compulfory  but  punillimenr. 

It   is  true,  it  hath  been  holden  and    very  juftiv,  by  the 
principal  of  our  ethical  writers,   that  human   laws   are  bind- 
ing upon  men's  confciences.     But  if  that  were  the  only,  or 
moil  forcible  obligation,  the  good  only  would  regard  the  laws, 
and  the  bad  would  fet  them  at  defiance.     And,  true  as  this 
principle  is,  it  muft  (till  be  underftood  with  feme  reflriction.  | 
It  holds,  I  apprehend,  as  to  rights  ;  and  that,   when  the  law 
has  determined  the  field  to  belong  to  Tiiius,  it  is  matter  of 
confcience  no  longer  to   withhold  or  to  invade  it.     So  alfo 
in  regard  to  natural  duiiesy  and  fuch  offences  as  are  mala  in 
fe:  here  we  are  bound  in  confcience,  becaufe  we  are  bounc 
by  fuperior  laws,  before  thofe  human  lavv^s  were  in  being,  to 
perform  the  one  and  abltain  from  the  other.  But  in  relation 
to  thofe  laws  which  enjoin  only  po/iiive  duties,  and  forbid  only   j 
fuch  things  as   are   not  tnala  in  fe  but  mala  prohibita  merely,  i 
[  58  3   without   any  intermixture   of  moral   guilt,   annexing   a  pe-    ; 
nalty  to   non-compliance  ^,    here  I  apprehend   confcience  is 
no   farther  concerned,  than  by  directing  a  fubmiffion  to  the 
penalty,  in  cafe  of  our  breach  of  thofe  laws  :  for  otherwife  | 
the  multitude    of  penal  laws    in  a  (late  would  not  only  be 
looked  upon  as  an  impolitic,  but   would    alfo  be   a    very 
wicked  thing  ;    if  every   fuch  law  were  a  fnarc  for  the  con- 
fcience of  the  fubjeCl.     But  in  thefe  cafes  the  alternative  is 

'  See  Vol.  II.  pa^e42c, 
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oiFered  to  every  man  ;  "  either  abftain  from  this,  or  fuhmlt  to 
'*  fuch  a  pen-ilty  :"  and  his  confcience  will  be  clear,  which- 
ever fiJe  of  the  alreniacive  he  thinks  proper  to  embrace. 
Thus,  by  the  (latutes  for  preferving  the  game,  a  penalty  is 
denounced  againft  every  unqualified  perfon  that  kills  a  hare, 
and  againft  every  perfon  who  pofTefTrs  a  partridge  in  Augufl:. 
And  fo,  too,  by  other  itatutes,  pecuniary  penalties  are  in- 
flicted for  cxercifing  trades  without  ferving  an  apprentice- 
ihip  thereto,  for  not  burying  the  dead  in  woollen,  for  npot 
perfor;ning  the  flatute-work  on  the  public  roads,  and  for  in- 
numerable other  pofirive  mifdemefnors.  Now  thefc  pro- 
hibitory laws  do  not  make  the  tranfgrcflion  a  moral  offence, 
or  fin  :  the  only  obligation  in  confcience  is  to  fubmit  to  the 
penalty,  if  levied.  It  mult  however  be  obfervcd,  that  we 
are  here  fpeaking  of  laws  that  are  fimply  and  purely  penal, 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indifference,  and  where  the  penalty  inflicted  is  an  adequate 
compenfation  for  the  civil  inconvenience  fuppofed  to  arife 
from  the  off<ence(7).     But  where  difobedience  to  the   law 


(7)  This  is  a  do6lrine  to  which  the  Editor  canrot  fubfcribe. 
It  is  an  important  queilion,  and  deferves  a  more  exteufive  difcuf- 
fion  than  can  conveniently  be  introduced  into  a  note.  The  fc- 
lution  of  it  may  not  only  affecl  the  quiet  of  the  minds  of  confcien- 
tious  men,  but  may  be  the  foundation  of  arguments  and  decilions 
in  every  branch  of  the  law.  To  form  a  true  judgment  upon  this 
fubjeft,  it  is  necaflar)-  to  take  into  confideration  the  nature  of  moral 
and  pofitive  laws^  The  principle  of  both  is  the  fame,  viz.  utility, 
or  the  general  happinefs  and  true  interefts  of  mankind, 

Atque  Ipfa  uhl'itas  jujll  prope  mater  et  equi. 

But  the  neceflity  of  one  fet  of  laws  is  feen  prior  to  experience  ; 
of  the  other,  pofterior.  A  moral  rule  is  fuch,  that  every  man's 
reafon  (if  not  perverted)  dictates  it  to  him  as  foon  as  he  afTociates 
with  other  men.  It  is  univerfal,  and  mufl  be  the  fame  in  every 
part  of  the  world.  Do  not  kill,  do  not  iteal,  do  not  violate  promifes, 
mull  be  equally  obligatory  in  England,  Lapland,  Kamtfchatka, 
and  New  Holland.     But  a  pofitive  law  is  diiQQvered  by  ejcperience 

F  2  to 
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involves  in  it  alfo  any  degree  of  public  mifchlef  or  private 
injury,  there  it  falls  within  our  former  clillin£tion,  and  is 
alfo  an  offence  againft  confcience™. 

^  Lex  pure  poenalis  oblhat  iav.tujr.  ad    foenam.     (Sanderfon    de  catifctent.    ohli- 
poenam^  non  item  ad  cvlpam  :   lex  fsena'     gat.frael.  viii.  §  1 7.  24-) 
lis  mixtn   et    cd    culpam    obligate   et   ad 


to  be  ufeful  and  necefifary  only  to  men  in  certain  diftrifts,  or  under 
peculiar  circumftances.  It  is  faid  that  it  is  a  capital  crime  in  Hol- 
Jand  to  kill  a  ftork,  becaufe  that  animal, dcflroys  the  vermin  which 
would  undermine  the  dykes  or  banks,  upon  which  the  exillence 
of  the  cGuntry  depends.  This  may  be  a"  wife  law  in  Holland  ;  but 
the  life  of  a  flork  in  England  would  probably  be  cf  no  more  value 
than  that  cf  a  fparrow,  and  fuch  a  law  would  be  ufelefsand  cruel 
in  this  country. 

By  the  laws  cf  nature  and  rpnfon,  every  man  is  permitted  to 
build  his  houfe  in  any  manner  he  pleafes  ;  but  from  the  experience 
of  the  deftrudive  effefts  of  fire  in  London,  the  leglflature  with 
great  wifdom  enacled  that  all  party-walls  fhould  be  of  a  certain 
thicknefs  ;  and  it  is  fomewhat  furprifing  that  they  did  not  extend 
this  provident  acl  to  all  other  great  towns.      (14  Geo.  3.  c.  78.) 

It  was  alfo  difcovered  by  experience,  that  dreadful  confequences 
cnfued,  when  fea-faring  people,  who  returned  from  diftant  coun- 
tries infected  with  the  plague,  were  permitted  immediately  to 
come  on  fhore,  and  mix  with  the  healthy  inhabitants  ;  it  was  there- 
fore a  wife  and  mercifulla-vv,  though  reftrictive  of  natural  right 
and  liberty,  which  compelled  fuch  perfons  to  be  purified  from  all 
contagion  by  performing  quarantine.      (4.  Vol.  161.) 

He  who,  by  the  breach  of  thefe  pofitive  laws,  introduces  confla- 
gration and  peftilence,  is  furely  guilty  of  a  much  greater  crime 
than  he  is  wlio  deprives  another  of  his  purfe  or  his  horfe. 

The  laws  againft.  finugghng  are  entirely  juris  pofitivi  ;  but  the 
criminality  of  alliens  can  only  be  meafuredby  their  confequences  ; 
iand  he  who  favee  a  fum  of  money  by  evading  the  payment  of  a 
tax,  does  exactly  the  fame  injury  to  fociety  as  he  who  fteals  fo 
much  from  the  treafury  ;  and  is  therefore  guilty  of  as  great  im- 
morality, or  as  great  an  a£l  of  difhonefty.  Or  fmuggling  has 
keen  compared  to  that  fpecies  of  fraud  which  a  man  would  prac- 

tife, 
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I  HAVe  nx)w  gone  through  the  definition  laid  down  of  a 
municipal  law  -,  and  have  Ihewn  that  it  is  "  a  rule — of  civil 
"  condudi — prefcribed — by  the  fupreme  power  in  a  flate — 


tife  who  fliould  join  with  his  friends  in  ordering  a  dinner  at  a 
tavern,  and  after  the  feftivity  and  gratincations  of  the  day,  Ihould 
ileal  away,  aud  leave  his  companions  to  pay  his  fhare  of  the 
reckoning.  Ufury  and  limony  are  entirely  of  a  pofitive  nature, 
yet  few  men  would  have  a  conicience  quite  at  eafe,  who  had  been 
guilty  of  either. 

Punifhment  or  penalties  are  never  intended  as  an  equivalent  or 
a  compofition  for  the  commiiuon  of  the  offence  ;  but  they  are  that 
degree  of  pain  or  inconvenience,  which  are  fuppofed  to  be  fufiicient 
to   deter  men  from  introducing    that  greater  degree  ct  inconveni- 
ence, which  would  refult  to   the  community  from  the  general  per. 
miilion  of  that  acl,  which  the  law  prohibits.     It  is  no  recompence 
to  a  man's  country  for  the  confequences  of  an  illegal  aft,  that  he 
fiiould  afterwards   be  whipped,  or  fhouldiland    in  the  pillory,  or 
lie  in  a  gaol.     But  in  pofitive  laws,  as  in  moral  rules,  it  is  equally 
falfe  that  omnia  peccata  paria  funt.   If  there  are  laws,  fuch  perh^.ps 
as  the  game-laws,  which  in  the  public  opinion  produce  little  benefit 
or  no  falutary  tffett  to  fociety,  a  confcientious  maa  will  feel  per- 
haps no  further  regard  for  the  obfervance  of  them,  than  from  the 
confideration  that  his  example  may  encourage  otherg  to  violate  thofe 
laws  which  are  more  highly  beneficial  to  the  community.      Indeed, 
the  laft  fentence  of  the  learned  Judge  upon  this  fiibjeft,  is  an  anfwer 
to  his  own  doftrine  ;    for  the  diiobedience  of  any  law  in  exiitence, 
muft  be  prefumed  to  involve  in  it  either  public  mifchief  or  private 
injury.     It  is  related  of  Socrates,  that  he   made  a  promife  with 
himfelf  to  obferve  the  laws  of  his  country  ;  but  this  is  nothing  more 
that  what  every  good  man  ought  both  to  promife  and  to  perform  : 
and  he   ought  to  promife   fliil  farther,   that  he  will  exert  all   his 
povsrer  to  compel   others  to  obey  them.     As  the  chief  defign  of 
eftablifhed   government   is  the    prevention  of  crimes  and  the    en- 
forcement of  the  moral  duties  of   man,  obedience  to  that  govern- 
ment necelTarily  becomes  one  of  the  higbeft  of  moral  obligations  : 
and  the  principle  of  moral   and  pofitive  laws  being  prccifelv  the 
^me,  they  become  fo  blended,  that  the   difcrimination  between 
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"  commanding  whac  is  right,  and  prohibiting  what  is 
*•  wrong  :"  in  the  expUcation  of  which  I  have  endeavoured 
to  Interweave  a  few  ufeful  principles,  concerning  the  nature 
of  civil  government,  and  the  obligation  of  humar  laws.  Be- 
fore I  conclude  this  fe£lion,  it  may  not  be  amifs  to  add  a 
few  obfervations  concerning  the  interpretation  of  laws. 

When  any  doubt  arofe  upon  the  conftruf^ion  of  the  Ro- 
man laws,  the  ufage  was  to  ftate  the  cafe  to  the  emperor  in 
writing,  and  take  his  opinion  upon  it.  This  was  certainly 
a  bad  method  of  interpretation.  To  interrogate  the  legifla- 
ture  to  decide  particular  dlfputes,  is  wot  only  endlefs,  but 
aflords  great  room  for  partiality  and  oppreffion.  The  an- 
fwers  of  the  emperor  were  called  his  refcripts,  and  thefe  had 
in  fucceeding  cafes  the  force  of  perpetual  laws*,  though  they 
ought  to  be  carefully  diftinguifhed,  by  every  rational  civi- 
lian, from  thpfe  general  conftitutions,  which  had  only  the 
nature  of  things  for  their  guide.  The  emperor  Macrinus, 
as  his  hillorian  Capltollnus  informs  us,  had  once  rcfolved 
to  aboliili  thefe  refcripts,  and  retain  only  the  general  edidls  : 
he  could  not  bear  that  the  hafty  and  crude  anfwers  of  fuch 
princes  as  Commodus  and  Caracalla  iliould  be  reverenced  as 
laws.  But  Juftinian  thought  otherwife  ",  and  he  has  pre- 
ferved  them  all.  In  like  manner  the  canon  laws,  or  decretal 
epiftles  of  the  popes  are  all  of  them  refcripts  in  the  ftridleft 

°  Jnfi.  I.  2.  6. 


them  Is  frequently  difficult  or  impracticable,  or,  as  the  Autliorof 
the  Doclor  and  Student  has  exprejOfed  it  with  beautiful»fimplicity, 
**  In  every  law  pofitive  well-made,  is  fomewhat  of  the  law  of 
**  reafon  and  of  the  law  of  God  ;  and  to  difcern  the  law  of  God 
«  and  the  law  of  reafon  from  the  law  pofitive,  is  very  hard." 
I  D'lah  c.  4. 

An  eloquent  modern  divine  has  alfo  faid,  **  Let  the  great  general 
"  duty  of  fubmiilion  to  civil  authority  be  engraven  on  our  hearts, 
**  wrouo-hi  into  the  very  habit  of  the  mind,  and  made  a  part  of  our 

*<  elementary  morality."     HalVs  S^rmony  0£l.  1803. 

fenfe 
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fenfe.     Contrary  to  all  true  forms  of  reafonlng,  they  argue 
from  particulars  to  generals. 

The  fairefl  and  mod  rational  method  to  interpret  the  will 
of  the  legifl.itor,  is  by  exploring  his  intentions  at  the  time 
when  the  law  was  made,  by Jigns  the  moft  natural  and  pro- 
bable. And  thefe  figns  arc  either  the  words,  the  context, 
the  fubjsd-matter,  the  effects  and  confequence,  or  the  fpirit 
and  reafon  of  the  law.     Let  us  take  a  fhortviewof  them  all. 

1.  Words   are  generally  to  be  underflood  in  their  ufual 
and  moft  known  fignification  ;    not   fo   much  regarding  the 
propriety  of  grammar,  as   their    general   and  popular   ufe.    [  60  ] 
'inus    the  law  mentioned   by  PufFendorf  °,  which  forbad   a 
layman  to  lay  hands  on  a  prieft,  was  adjudged  to  extend   to 

him  who  had  hurt  a  prieil  with  a  weapon.  Again;  terms 
of  art,  or  technic.d  terms,  mult  be  taken  according  to  the 
acceptation  of  the  learned  in  each  art,  rrade,  and  fcience. 
So  in  the  tiOh  of  lettlemenr,  where  the  crown  of  England  is 
limited  "  to  the  princcfs  Sophia,  and  the  heirs  of  her  body, 
*«  being  proteftant.-;,"  it  becomes  neceflary  to  call  in  the 
afliitance  of  lawyers,  to  afcertain  the  precife  idea  of  the 
words  "  heirs  cf  her  body  ,^'  which  in  a  legal  fcnfe  comprize 
only  certain  of  her  lineal  dcfcendants. 

2.  If  words  happen  to  bt  ftill  dubious,  we  may  eftablidi 
their  meaning  from  tht^foniexf ,-  with  which  it  may  be  of 
fingular  ufc  to  compare  a  word  or  a  fentence,  whenever 
they  are  ambiguous,  equivocal,  or  intricate.  Thus  the 
proeme,  or  preamble,  is  often  called  in  to  help  the  con- 
ftiu(^lon  of  an  acSl  of  parliament.  Of  the  fame  nature  and 
ufe  is  the  comparifon  of  a  lav/  with  other  laws,  that  are 
made  by  the  fame  legiflator,  that  have  fome  affinity  with  the 
fubjeO,  or  that  exprcfsly  relate  to  the  fame  point  (8).    Thus, 

°  L.  of  N.  and  N.  5.  12.  3. 

(8)  It  is  an  eftablifhed  rule  of  conllra£lion  that  flatutes  in  pari 
materia,  or  upon  the  fame  fubjeft,  muft  be  conftrued  with  a  refer- 
ence to  each  other  ;  that  is,  that  what  is  clear  in  one  llatute,  (hall 

F  4.  be 


60  Of  the  Nature  of  Introd. 

wh^n  the  law  of  England  declares  murder  to  be  felony  with- 
out benefit  of  clergy,  we  muft  refort  to  the  fame  law  of 
England  to  learn  what  the  benefit  of  clergy  is  :  and  when 
the  common  law  cenfures  fimoniacal  contrails,  it  aflords 
great  light  to  the  fubjeft  to  confider  what  the  canon  law 
has  adjudged  to  be  fimony. 

3,  As  to  the  JuhjeEl-mattery  words  are  always  to  be  un- 
dcrftood  as  having  a  regard  thereto  ;  fcr  that  is  always  fup- 
pofed  to  be  in  the  eye  of  the  legillator,  and  all  his  expreffions 
directed  to  that  end.  1  bus,  when  a  law  of  our  Edward  III, 
forbids  all  ecclefiaftical  perfons  to  Tpurch^iic provifotis  at  Rome, 
it  might  feem  to  prohibit  the  buying  of  grain  and  other  vic- 
tual ;  but  when  we  confider  that  the  ftatute  was  made  to  re- 
prefs  the  ufurpations  of  the  papal  fee,   and  that  the  nomina- 
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be  called  in  aid  to  explain  what  is  obfcure  and  ambiguous  in  ano 
ther. — Thus  the  laft  qualification  aft  to  kill  game  (22  and  23  Car. 
2.  c.  25.)  enafts,  "  that  every  perfon  not  having  lands  and  tene- 
<*  ments,  or  feme  other  eftate  of  inheritance,  of  the  clear  yearly 
*'  value  of  ico/.  or  for  life,  or  having  leafe  or  leafes  of  ninety-nine 
**  years  of  the  clear  yearly  value  of  150/."  (except  certain  per-  , 
fons)  fhall  not  be  allowed  to  kill  game.  Upon  this  ftatute  a  doubt  f 
arofe,  whether  the  words  or  for  life  fhould  be  referred  to  the  100/. 
or  to  the  150/,  J>er  annum.  The  court  of  king's  bench  having 
looked  into  the  former  qualification  afts,  and  having  found  that  it 
was  clear  by  the  firft  qualification  aft  (13  R.i.  ft.  i.e. 13.)  that  a 
layman  fhould  have  40j-.  a  year,  and  a  prieft  10/.  a  year,  and 
that  by  the  i  Ja.  c.  27.  the  qualifications  were  clearly  an  eftate  of 
inheritance  of  10/.  a  year,  and  an  eftate  for  life  of  30/.  a  year, 
they  prefumed  that  it  ftill  was  the  intention  of  the  legiflature  to 
make  the  yearly  value  of  an  eftate  for  life  greater  th?»i  that  of  an 
eftate  of  inheritance,  though  the  fame  proportions  were  not  pre- 
ferved  ;  and  thereupon  decided,  that  clergymen,  and  all  others 
pofTefTed  of  a  hfe  eftate  only,  muft  have  150/.  a  year  to  be  quali- 
fied to  kill  game.     Loivndes  v.  Leiv'ts,  E,  T.  22  Geo.  3. 

The  fame  rule  to  difcover  the  intention  of  a  teftator  is  applied 
to  wills,  viz.  the  whole  of  a  will  ftiall  be  taken  under  confideratioD, 
in  order  to  decypher  the  meaning  of  an  obfcure  pafTage  in  it. 
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tions   to  benefices   by  the    pope  were  called  proviftons^  we 

{hall  fee  that  the  reftraint  is  intended  to  be   laid  upon  Cuch   [  61   j 

provifions  only. 

4.  As  to  the  effects  and  confequeticey  the  rule  is,  that  where 
words  bear  either  none,  or  a  very  abfuid  fignification,  if  lite- 
rally underftood,  we  mud  a  little  deviate  from  the  received 
fenfe  of  them.  Therefore  the  Bolognian  law,  mentioned  by 
PufFendorf  *",  which  enabled,  "that  whoever  drew  blood  in 
<*  the  ftreets  fhculd  be  puniihed  with  the  utmoft  feverity/* 
was  held  after  a  long  debate  not  to  extend  to  the  furgeon, 
who  opened  the  vein  of  a  perfon  that  fell  down  in  the  ftreet 
with  a  fit. 

5.  But,  laflly,  the  moft  unlverfal   and  effectual  way  of 
difcovering  the  true  meaning  of  a  law,  when  the  words  are 
dubious,  is  by  confidering  the  reafon  and /pirit  of  it;  or  the 
caufe  which  moved  the    legifiator   to  enadt    it.     For  when 
this  reafon  ceafes,  the  law  itfelf  ought  likewife  to  ceafe  with 
it.     An  inftance  of  this  is  given  in  a  cafe  put  by  Cicero,  or 
whoever   was  the  author  of  the  treatife  infcribcd  to  Heren- 
nius'i.     There  was  a  law,  that  thofe  who  in  a  florm  forfook 
the  fhip,  (hould  forfeit  all  property  therein  ;   and   that  the 
(bip  and  lading  fhould  belong  entirely,  to  thofe  who  llaid  in 
it.     In  a  dangerous  temped  all  the  mariners  forfook  the  fhip, 
except  only  one  Tick  paffenger,  who  by  reafon  of  his  difeafe 
was  unable  to  get  out  and  efcape.     By  chance  the  fhip  came 
fafe  to  port.     The  Tick  man  kept  poffefllon,  and  claimed  the 
benefit  of  the  law.    Now  here  all  the  learned  ^gree,  that  the 
Hck  man  is  not  within  the  reafon  of  the  law  ;  for  the  reafon 
of  making  it  was,   to  give  encouragement  to  fuch  as  fhould 
venture   their    lives    to    fave  the  veflel :  but  this  is  a  merit 
which  he  could  never  pretend  to,  who  neither  (laid  in  the 
fliip  upon  that   account,    nor  contributed   any  thing  to  its 
prcfervation  (9). 

P  /.  5.  c.  12.    §  8.  <1  /.  I.  c.  II. 

(9)  See  a  very  fenfible  chapter  upon  the  interpretation  of  laws 
in  general,  in  Rutherforth's  Inftitutes  of  Natural  Law,  b.  2.  c.  7. 
and  Domat.  on  the  interpretation  of  law*;.. 
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F&OM  this  method  of  interpreting  laws,  by  the  reafon  of 
them,  arifcs  what  we  call  equity  ;  which  is  thus  defined  by 
Grotius  ■■,  "  the  correction  of  that,  wherein  the  law  (by 
Z  ^^  1  **  reafon  of  its  univerfality)  is  dencieni."  For  fince  inlaws 
all  cafes  cannot  be  forefeen  or  exprefled,  it  is  necellliry,  that 
when  the  general  decrees  of  the  law  come  to  be  applied  to 
particular  cafes,  there  fhould  be  fomewhere  a  power  veiled 
of  defining  thofe  circumftances,  which  (had  they  been  fore- 
feen)  the  legillator  himfelf  would  h^ve  exprefi'iid  And 
thefe  are  the  cafes,  which,  according  to  Grotius,  "  lex  iion 
*'  exacle  definite  fid  arbiti  io  bon'i  v'lri  pcrmlttit  ( i  o  j." 

Ec^uiTY  thus  depending,  efientially,  upon  the  particular 
circumftances  of  each  individual  cafe,  there  can  be  no  efta- 
blifhed  rules  and  fixed  precepts  of  equity  laid  down,  without 
deftroying  its  very  efTence,  and  reducing  it  to  a  pofitive  law. 
And,  on  the  other  hand,  the  liberty  of  confidering  all  cafes 
in  an  equitable  light  muft  not  be  indulged  too  far,  left  there- 
by we  deftroy  all  law,  and  leave  the  decifion  of  every  queftion 
entirely  in  the  breaft  of  the  judge.  And  law,  without 
equity,  though  hard  and  difagreeable,  is  much  more  de- 
firable  for  the  public  good,  than  equity  without  law  :  which 
would  make  every  judge  a  legillator,  and  introduce  moft  inH- 
iiite  confufion  ;  as  there  would  then  be  almoft  as  many  dif- 
ferent rules  of  action  laid  down  in  our  courts,  as  there  are 
differences  of  capacity  and  fentiment  in  the  human  mind. 

'  de  aequitate,  §  3. 

(10)  The  only  equity,  according  to  this  defcription,  which  exifls 
in  our  government,  either  re  fides  in  the  king,  who  can  prevent  the 
fummum  jus  from  htcommg fummd  Injuria, hj  an  abfolute  era  con- 
ditional pardon,  or  in  juries,  vv'ho  determine  whether  any,  or  to 
what  extent,  damages  fhall  be  rendered.  But  equity,  as  here  ex- 
plained, is  by  no  means  applicable  to  the  court  of  chancery ;  for 
the  learned  Judge  has  elfewhere  truly  faid,  that  "  the  fyftem  of 
"  our  courts  of  equity  is  a  laboured  connected  fyflem,  governed 
**  by  eilabliflied  rules,  and  bound  down  by  precedents,  from 
/  ^*  vi4iich  they  do  not  depart,  although  the  reafon  of  fome  of  then\ 

*'  rr-ay  perhaps  be  habic  toobjedion."     3  Vol.432. 
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OF  THE  LAWS  OF  ENGLAND. 


T^HE    municipal    law  of   England,  or  the  rule  of  civil 

-*"    conduct  prefcribed  to  the  inhabitants  of  this  kingdom, 

may  with  fafFicicnt  propriety  be  divided  into  tvv'o  kinds  :   the 

lex  non  fcriptay  the  unwritten,  or  common  law  ;  and  the  Ux 

fcripta,  the  written,  or  flatute  law. 

The  lex  nonfcripiay  or  unwritten  law,  includes  not  only 
general  cujloms^  or  the  common  law  properly  fo  called  ;  but 
alfo  the />flr//a^/(7rrw/?3;/;i"  of  certain  parts  of  the  kingdom; 
and  likewife  i\io{t  particular  la^us,  that  are  by  cuftom  ob- 
ferved  only  in  certain  courts  snd  jurifdictions. 

When  I  call  thefe  parts  of  our  law  leges  nzn  fcr^ptaey  I 
would  not  be  ^nderftood  as  if  all  thofe  laws  were  at  prefent 
merely  oral^  or  communicated  from  the  former  ages  to  the 
prefent  folely  by  word  of  mouth.  It  is  true  indeed  that,  in 
the  profound  ignorance  of  letters  which  formerly  overfpread 
the  whole  weltern  world,  all  laws  were  entirely  traditional, 
for  this  plain  reafon,  becaufe  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  tiie  Bricifli  a$ 
well  as  the  Gallic  Druids  committed  all  their  laws  as  well  as 
learning  to  memory  ^ ;  and  it  is  faid  of  the  primitive  Saxons 
here,  as  well  as  their  brethren  on  the  continent,  that  leges 
fola  fiumori'j  et  ufu  retinehatit^.  But,  with  us  at  prefent,  the 
monuments  and  evidences  of  our  legal -cuiloms  are  contained 
in  the  records  of  the  feveral  courts  of  juftice,  in  books  of 

»  Caef.  d;  B.  6.  lib.  6.  c  ij.  *  Spelm.  G/.  zdz. 
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reports  and  judicial  decifions,  and  in  the  treatifes  of  learned 
fages  of  the  profeflion,  preferved  and  banded  down  to  us 
from  the  times  of  highefl  anciquity.  However,  I  therefore 
flile  thefe  parts  of  our  law  leges  nou  fcrtptae^  becaufe  their 
original  irifiitution  ynd  authority  are  not  fet  down  in  writing, 
as  acls  of  parliaments  are,  but  they  receive  their  binding 
power,  and  the  force  of  laws,  by  long- and  in:memoria.l 
ufage,  and  by  their  univerfal  reception  throughout  the  king- 
dom. In  like  manner  as  Aulus  Gellius  defines  the  jus  mn 
fcripium  to  be  that,  which  is,  <*  tac'ito  dillitevaio  hotriitium  corr 
'*  fenfu  et  nioribus  eoipreJJ'um»^ 

Our  antient  lawyers,  and  particularly  Fortefcue  %  infift 
with  abundance  of  warmth,  that  thefe  cutfoms  are  as  old  as 
the  primitive  Britons,  and  continued  down,  through  the 
feveral  mutations  of  government  and  inhabitants,  to  tiie  pre- 
fent  time,  unchanged  and  unadulterated.  Tiiis  may  be  the 
cafe  as  to  fome  :  but  in  general,  as  Mr.  Selden  in  his  notes 
obferves,  this  afTertion  muft  be  underftood  with  many  grains 
of  allowance  ;  and  ought  only  to  fignify,  as  the  truth  feems 
to  be,  that  there  never  was  any  formal  exchange  of  one  fyftem 
of  laws  for  another :  though  doubtlefs  by  the  intermixture 
of  adventitious  nations,  the  Romans,  the  Pitls,  the  S.^xonsj 
the  Danes,  and  the  Normans,  they  mud  have  infenfibly  intro- 
duced and  incorporated  many  of  their  own  cuftoms  with  thofe 
that  were  before  eftablifhed:  thereby,  in  all  probability  improv- 
ing the  texture  and  wifdom  of  the  whole,  by  the  accumu- 
lated wifdom  of  divers  particular  countries.  Our  laws,  faith 
lord  Bacon  **,  are  mixed  as  our  language  :  and  as  our  lan- 
guage is  fo  much  the  richer,  the  laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  early  hiftorians  do  all  po- 
(itively  aflure  us,  that  our  body  of  laws  is  of  this  com- 
pounded nature.  For  they  tell  us  that  in  the  time  of  Alfred 
the  local  cuftoms  of  the  feveral  provinces  of  the  kingdom 
were  grown  fo  various,  that  he  found  it  expedient  to  compile 
jiis  dcme^hcGk^  or  liker  judiclilisy  for    the  general  ufe   of  th^ 

^  f.  Ij,  i  See  his  propefal»for  a  Jigeft. 
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whole  kin-idom.  This  book  is  faid  to  have  been  extant  fo  late 
as  the  rcign  of  king  Edward  the  fourth,  but  is  now  unfortu- 
nately loft.  Jt  contained,  we  may  probably  fuppofe,  the  prin- 
cipal maxims  of  the  common  law,  the  penalties  for  mifde- 
mefnors,  and  the  forms  of  judicial  proceedings.  ^i'hus 
much  may  at  lead  be  cblle£led  from  that  injunction  to  ob- 
ferve  it,  which  we  find  in  the  laws  of  king  Edward  th«;  eU 
der,  the  fon  of  Alfred  ^.  **  Omnibus  qui  reipublicae  praefunt 
^*  et'iam  aique  etiammando^  ut  cmnibiis  aequos fe praebeant  iudici^y 
**  perinde  ac  in  judicitdi  libro  [Saxonicey  bijiu-hiz^fcriptum  ha- 
•*  betur :  nccquicquamformidentquinjus  commune  (^Saxcnice, 
**  polcpihte)  auducler  libereque  dicant,^* 

But  the  irruption  and  eftablifliment  of  the  Danes  In  Eng- 
land, which  followed  foon  after,  introduced  new  culloms, 
and  caufed  this  code  of  Alfred  in' many  provinces  to  fall  into 
difufc :  or  at  lead  to  be  ruixed  and  debafed  with  other  laws 
of  a   coarfer  alloy.     So    that    about   the  beginning  of  the 
eleventh  century  there  were  three  principal  fyftems  of  laws 
prevailing    in  diiTcrent  diftrivSis.      i.  The   M^rce/i-Lage,  or 
Mercian  lawi?,  which  v/ere  obferved  in  many  of  the  midland 
counties,  and  thofe  bordering  on  the  principality  of  Wales, 
the  retreat  of  the  ancient  Britons  ;  and  therefore  very  pro- 
bably intermixed    with  the   Britifh    or   Druidical    cuftoms. 
2.  The   WeJ} 'Saxon- LagCy    or   laws    of   the    Weft    Saxons, 
which  obtained  in  the  counties  to  the  fouth  and  weft  of  the 
iHand,  from  Kent  toDevonfhire.  Thefe  were  probably  much 
the  fame  with  the  laws  of  Alfred  above-mentioned,  being  the 
municipal  law  of  the  far  moft  confider^ble  part  of  his  do- 
minions, and  particularly  including  Berklhire,  the  feat  of  his 
peculiar  refidence.     3.  The  Dane-Lage^  or  Danifh  law,  the 
very  name  of  which  fpeaks  it's  original  and  compofition. 
This  was  principally  maintained  in  the   reft  of  tl^  midland 
counties,   and  alfo  on   the  eaftern  coait,   the  part  moft  ex- 
pofed  to  the  vifits  of  that  piratical  people.     As  for   the  verv 
northern  provinces,  they  were  at  that  ti.me  under  a  diftin(5t 
government  ^. 

Out 
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Out  of  tiiefe  three  1-tws  Roger  Hoveden  s  and  Ra- 
nuiphus  Cedrenfis  ^  mform  us,  king  Edward  the  confeffor 
cxtracled  one  uniform  law  or  digeft  of  laws,  to  be  obferved 
throughout  the  whole  kingdom  ;  though  Hoveden  and  the 
author  of  an  old  manufcript  chronicle  ^  alFure  us  likewife, 
that  this  work  was  proje6led  and  begun  by  his  grandfather 
king  Edgar.  And  indeed  a  general  digefl  of  the  fame  nature 
has  been  conflanrly  found  expedient,  and  therefore  put  in 
pra£lice  by  other  great  nations,  which  were  formed  from  an 
affemblage  of  little  provinces,  governed  by  peculiar  cufioms. 
As  in  Portugal,  under  king  Edward,  about  the  beginning  of 
the  fifteenth  century  ^•.  In  Spain,  under  Alonzo  X.,  who 
about  the  year  1250  executed  the  plan  of  his  father  St.  Fer- 
dinand, 2nd  collected  all  the  provincial  cufioms  into  one 
uniform  law,  in  the  celebrated  code  entitled  las  pariidas  '. 
And  in  Sweden,^  about  the  fame  sera;  when  a  univerfal 
body  of  common  law  was  compiled  out  of  the  particular 
cuftoms  ertablifhed  by  the  highmen  of  every  province,  and 
entitled  the  land's  laghy  being  analogous  to  the  common  law  of 
England "'. 

Both  thefe  undertakings,  of  king  Edgar  and  Edward  *}c\t  ;| 
confeflbr,  feem  to  have  been  no  more  than  a  new  edition,  or 
frelli   promulgation,  of  Alfred's  code   or   dome-book,  with 
fuch  additions  and  improvements  as  the  experience  of  a  cen- 
tury and   a  half  had  fuggefted.       For   Alfred  is  generally  i 
ftiled  by  the  fame  hiftorians  the  legum.  Anglicanarum  ccnditor^  ' 
as  Edward  the  confeflbr  is  the  rejlltutor.     Thefe  however  are 
the  laws  which  our  hiftories  fo  often  mention  under  the  nam.e 
of  the  laws  of  Edward  the  confeflbr ;  which  our  anceftors 
ftruggled  {o  hardly  to  maintain,  under  the  firfl  princes  of  the 
Norman  line;    and  which   fubfequent  princes  fo  frequently 
promifed  to  keep  and  reftore,  as  the  mod  popular   a£l  they 
could  do,  when  prefled  by   foreign  emergencies  or  domeftic 
difcontents.     Thefe  are  the  laws  that  fo  vigoroufly  wlth- 

^  In  Hen.  II.  ^  Mod.  Un.  Kift.  xxix.  135. 

^  in  Ediv.  Cotifrjfor.  *  Ibid.  XX,  211. 

*  in  Se/d.  adEadmtr.  6.  ^  Ibid,  xxxiii.  21.  58. 
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flood  the  repeated  attacks  of  the  civil  law  ;  which  eftabliGied 
in  the  twelfth  centurv  a  new  Roman  empire  over  mod  of 
the  dates  of  the  continent :  dates  that  have  lod,  and  per- 
haps upon  that  account,  their  poluical  liberties  ;  while  the 
free  conditution  of  England,  perhaps  upon  the  fame  ac- 
count, has  been  rather  improved  than  debafed,  Thefe,  in 
fhort,  are  the  laws  which  gave  rife  and  original  to  that  col- 
lection of  maxims  and  cuftoms,  which  is  now  known  by  the 
name  of  the  common  law..  A  name  either  given  to  it,  in 
contradidin6lion  to  other  laws,  as  the  datute  law,  the  civil 
law,  the  law  merchant,  and  the  like  ;  or  more  probably,  as 
a  law  common  to  all  the  realm,  theywj  commune  or  folcright 
mentioned  by  king  Edward  the  elder,  after  the  abolition  of 
the  feveral  provincial  cudoms  and  particular  laws  before- 
mentioned. 

But  though  this  is  the  mod  likely  foundation  of  tliis  col- 
lection of  maxims  and  cudoms,  yet  the  maxims  and  cudomiS, 
fo  collected,  are  of  higher  antiquity  than  memiory  or  hidory 
can  reach  (1)  -,  nothing  being  miOre  difficult  than  to  afcertain 
the  precife  beginning  and  fird  fpring  of  an  antient  and  long 
cdablidied  cudom.  Whence  it  is  that  in  our  law  the  good-  \ 
nefs  of  a  cudom  depends  upon  it*s  having  been  ufed  time 
out  of  mind  ;  or,  in  the  folemniry  of  our  legal  phraJ"e,  time  i 
whereof  the  memory  of  man  runneth  not  to  the  contrary  (2). 
This  it  is  that  gives  it  it's  weight  and  authority  :  and  of  this 
nature  are  the  maxims  and  cudoms  wt.ich  comipofe  the  com- 
mon law,  or  lex  non  fcriptoy  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  didinguifh- 
able  into  three  kinds:  i.  General  cuftoms  ;  which  are  the 
univerfal  rule  of  the  whole  kingdom,  and  form  the  commion 
law,  in  its  dricler  and  more  ufual    fignification.     2.  Parti- 

(i)  "WTiat  lord  Hale  fays  is  undoubtedly  true,  that  "  the  ori- 
"  ginal  of  the  common  law  is  as  undifcoverable  as  the  head  of  the 
"Nile."     Hid.  Cora.  Law,  5;, 

(2)  See  note  10,  p.  76. 
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cular  cuftoms  :  which  for  the  moft  part  afVe^l  only  the  inha- 
bitants of  particular  diftri^ts.  3-  Certain  particular  laws; 
which  by  cuftom  are  adopted  and  ufed  by  fome  particular 
courts,  of  pretty  general  and  extenfive  jurifdiclion. 

^^  ]        I.  As  to  general  cuftoms,  or  the  common  law,  properly 
fo  called  ;  this  is  that  law,  by  which  proceedings  and  deter- 
minations in  the  king's  ordinary  courts   of  juflice  are  guided 
and  directed.     This,  for  the  moft  part,  fettles  the  courfe  in 
which  lands  defcend  by  inheritance  ;  the  manner  and  form  of 
acquiring  and  transferring  property  ;  the  folemnities  and  ob- 
ligation of  contradls  ;  the  rules  of  expounding  wills,  deeds^ 
and  adls  of  parliament ;  the  refpe61:ive  remedies  of  civil  in- 
juries ;  the   feveral   fpccies  of  temporal    offences,  with  the 
manner  and  degree  of  punifhment ;  and  an    infinite  numb^ 
of  minuter  particulars,  which  difFufe  themfelves  as  extenfive- 
ly  as  the  ordinary  diftribution   of  common  juflice  requires. 
Thus,  for  example,  that  there  fhall  be  four  fuperior  courts  of 
record,  the   chancery,  the  king's  bench,  the  common  pleas, 
and  the  exchequer  ; — that  the  eldeft  fon  alone  is  heir  to  his 
anceftor*, — that  property  may  be  acquired  and   transferred 
by  writing  •, — that  a  deed  is  of  no  validity  unlefs  fealed  and 
delivered  *, — that  v/ills   fhall  be  conftrued  more  favourably, 
and  deeds  more  ftriclly  , — that  money  lent  upon  bond  is  re- 
coverable by  a<fl ion  of  debt  5 — that  breaking  the  public  peace 
is  an  offence,  and  punifhable  by  fine  and  imprifonment ; — all 
thefe  are  doctrines  that  are  not  fet  down  in  any  written  fta- 
tute  or  ordinance,   but  depend   merely    upon   immemorial 
ufage,  that  is,  upon  common  law,  for  their  fupport. 

Some  have  divided  the  common  lavr  into  two  principal 
grounds  or  foundations  :  i.  Eftablifhed  cuftoms ;  fuch  as 
that,  where  there  are  three  brothers,  the  eldcfl  brother  (hall 
be  heir  to  the  fecond,  in  exclufion  of  the  youngeft  :  and 
2-  Eftabliihed  rules  and  maxims  :  as,  "  that  the  king  can  do 
<*  no  wrong,  that  no  man  fhall  be  bound  to  accufe  him- 
<*  felf,"  and  the  like.  But  I  take  thefe  to  be  one  and  the 
fame  thing.  For  the  authority  of  thefe  maxims  refls  entirely 
upon  general  reception  and   ufage :  and    the  only  method 
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of  proving,  that  this  or  that  maxim  is  a  rule  of  the  common 
law,  is  by  fliewing  that  it  hath  been  always  the  cullom  to 
obferve  it. 

But  here  a  very  natural,  and  very  material,  queftion  arifes  \  \^  ^<^  '^^ 
how  are  thefe  cuitoms  or  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined  ?     The  anfwer  is,  by  the 
judges  in  the  feveral  courts  of  juftice.     They  are  the  depofit"  ,,; 
aries  of  the  laws,  the  living  oracles,  who  mull  decide  in  all  - 
cafes  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land.     Their  knowledge  of  that  law  , 
is  derived  from  experience  and  ftudy  ;  from  the  "  viginti  ati"  \ 
*'  norum  lucuhrationes^^    which  Fortefcue  ",    m.entions  \  and 
from  being  long  perfonally  accuftomed  to  the  judicial   deci- 
fionsof  their  predeceflbrs.  And  indeed  thefe  judicial  decifions 
are   the  principal  and  mod  authoritative  evidence,  that  can 
be  given,  of  the  exiftence  of  fuch  a  cuftom  as  (hall  form  a 
part  of  the  common  law.     The  judgment  itfelf,  and   all  the 
proceedings  previous  thereto,  are  carefully  regiftered  and  pre- 
ferved,   under  the  name  of  recordsy  in  public  repofitories  fet 
lapart  for  that  particular  purpofe  ;  and  to  them  frequent   re- 
jcourfe  is  had,  when  any  critical  queftion  arifes,  in  the  deter- 
ibnination  of  which  former  precedents  may  give  light  or  aflift- 
ance.     And  therefore,  even  fo  early  as  the  conqueft,  we  find 
the  ^^  praeteritorum  tnemoria  eve/iiorum^'  reckoned  up  as  one  of 
the  chief  qualifications  of  thofe,  who  were  held  to  be  ^^  legibus 
*  patriae  optime  injlituti°.^*     For  it  is  an  eftablilhed   rule  to 
bide  by  former  precedents,  where  the  fame  points  come  again 
n  iitigaioli :  as  well  to  keep  the  fcale  of  juftice  even  and 
leady,  and  not  liable  to  waver  with  every  new  judge's  opi- 
nion j  as  alfo  becaufe  the  law  in  that  cafe  being  folemnly  de- 
:lared  and  determined,  what  before  was  uncertain,  and  per- 
laps  indifferent,   is  now  become  a  permanent  rule,  which  it 
s  not  in  the  breaft  of  any  fubfequent  judge  to  alter  or  vary 
Vom,  according  to  his  private  fentiments  :  he  being  fworn  to 
Ictermine,  not  according  to  his  own  private  judgment,  but 

'  cap.  8,  e  Seld,  review  of  Tith.  c.  8. 
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according  to  the  known  laws  and  cuftoms  of  tlie  land  :  not 
delegated  to  pronounce  a  new  law,  but  to  maintain  and  ex- 
pound the  old  one.     Yet  this  rule  admits  of  exception,  where 
the  former  determination  is  mod  evidently  contrary  to  reafon; 
C  70  ]   much  more  if  it  be  .clearly  contrary  to  the  divine  law.     But 
even  in  fuch  cafes  the  fubfequent  judges  do  not  pretend  to 
make  a  new  law,   but   to  vindicate  the  old  one  from   mifre- 
prefentation.     For  if  it  be  found  that  the  former  declfion  is 
f  manifeflly  abfurd  or  unjufh  (3),  it  is  declared,  not  that  fuch 
I  a  fentence  was  bad  laW)  but  that  it  was  not  law  ;  that  is,  that 
it  is  not  the  eftabllfhtd  euftom  of  the  realm,  as  has  been  erro- 
neoufly  determined.     And  hence  it   is  that  our  lawyers  are 
with  juflice  fo  copious  in  their  encomiums  on  thereafon  of  the 
common  law  ;  that  they  tell  us,  that  the  law  is  the  perfe£lion 
of  reafon,  that  it  always  intends  to  conform  thereto,  and  that 
what  is  not  reafon  is  not  law.     Not   that  the  particular  rea- 
fon of  every  rule  in  the  law  can  at  this  diftance  of  time  be 
always  precifely  afligned  ;  but  it  is  fufficient  that  there  be  no- 
thing in  the  rule  flatly  contradictory  to  reafon,  and  then  the 

(3)   But  it  cannot  be  diffembled  that  both  in  our  law,  and  in  all 
other  laws,  there  are  decifions   drawn   from  eftablifhed  principles 
and  maxims,  which    are  good  law,  though  fuch  decifions  may  be 
both  manifeflly  abfurd  and  unjufl.     But  notwith  flan  ding  this,  they 
muft  be  religioufly  adhered  to  by  the  judges  in  all  courts,  v/ho  are 
not  to  afiume  the  chara6lers   of  legiflators.     It  is  their  province 
jus  dicere,  and  not  jus  dare.   Lord  Coke,  in  his  enthufiallic  fondnefs 
for  the  common  law,  goes  farther  than  the  learned  Commentator  j 
he  lays  down,   that  argumentum  ab  inconvenisnti  plur'tmum  valet  in 
lege,  becaufe  nihil  quod  eji  ineorivenietis  ejl  licitiim.    Mr.  Hargrave's 
note  upon  this  is  well  conceived  and  exprelTed  :   "  Arguments  frorn 
"  inconvenience    certainly    deferve   the    greateft    attention,    and 
*'  where  the  weight  of  other  reafoning  is  nearly  on  an  equipoife, 
"  ought  to  turn  the  fcale.     But^if  the  rule  of  law  is  clear  and  ex- 
♦*  plicit,  it  is  in  vain  to  infill  upon  inconveniences ;  nor  can  it  be  ; 
"  true   that  nothing,  which    is    inconvenient,  is  lawful,   for  that 
•*  fuppofes  in  thofe  who  make  laws  a  perfection,    which  the  moft 
**  exalted  human  wifdom  is  incapable  of  attaining,  and  would  be 
<*  an  invincible  argument  againft  ever  changing  the  law."     Hargm 
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iw  will  prefume  it  to  be  well  founded  p.  And  It  hath  been 
n  ancient  obfervation  in  the  laws  of  England,  that  whenever 
{landing  rule  of  law,  of  which  the  reafon  perhaps  could 
ot  be  remembered  or  difcerned,  hath  been  wantonly  broken 
1  upon  by  (latutes  or  new  refolutions,  the  wifdom  of  the  rule 
ath  in  the  end  appeared  from  the  inconveniences  that  have 
bliowed  the  innovation. 

The  doctrine  of  the  law  then  is  this  :  that  precedents  and 
Liles  mull  be  followed,  unlefs  flatly  abfurd  or  unjuft  (4)  :  for 
iough  their  reafon  be  not  obvious  at  firft  view,  yet  we  owe 
jch  a  deference  to  former  times  as  not  to  fuppofe  that  they 
Sled  wholly  without  confideration.  To  illuftrate  this  do6lrine 
y  examples.    It  has  been  determined,  time  out  of  mind,  that 

brother  of  the  half  blood  (hall  never  fucceed  as  heir  to  the 

*  Herein  agreeing  with  the  civil  law,  "  quae  conjlituuntur,  inqulri  tion  oporiet  ; 

^.  I-  3'  20>  21.  "  N^on  omnium^  quae  a  "   alioquin  multa  ex  his^  quae  certa  funtt 

majoribus  nopris  confituta  funt,  ratio  "  fuhvertuntur^^ 
reddi  poteji.      Et   idco  rationes  eorumy 

(4)   Precedents  and  rules  mull  be  followed  even  when  they  are 
itly  abfurd  and  unjuft,  if  they  are  agreeable  to  ancient  principles, 
an -aft  of  parliament  had  been  brought  in  at  the  clofe  of  a  fefliop, 
id  paxTed  on  the  laft  day,   which  made  an  innocent  a6l  criminal, 
'  even  a  capital  crime  ;  and  if  no  day  was  fixed  for  the  commence- 
ent  of  its  operation,  it  had  the  fame   efficacy  as  if  it  had  been 
fled  on  the  firft  day  of  the  feffion,  and  all,   who,  during  a  long 
ffion,  had  been  doing  an  a6l,  which  at  the  time  was  legal  and  in- 
Fenfive,  were  liable   to  fuffer    the  puniftiment  prefcribed    by  the 
itute.   (4  Injl.  25.  ^Term  Rep.  660.)      This  was  both  flatly  ab- 
rd  and  unjuft  ;  but  it  was  the  clear  law  of  England,  and  could 
ily  be  abrogated  by  the  united  authority  of  the  king,  lords,  and 
mmons,  in  parliament  aflembled  ;  who  by  the  33  Geo.  3.  c.  13. 
afled,  that  when  the  operation  of  an  acl  of  parliament  is  not 
edled  to  commence  from  any  time  fpecified  within  it,  the  clerk 
the  parliaments  fhall  endorfe  upon  it  the-  day  upon  which  it  re- 
ives the  royal  afTent,  and  that  day  ftiall  be  the  date  of  it's  com- 
incement.     Many  other  (imilar  inftances  might  be  adduced. 
It  is  therefore  juftly  faid  in  the  civil  law,  that  ncn  omnium,  qua 
najor'ihus  conjlltutafunt,  ratio  reddi  potejl ;  et  ideo  rationes  eorumy 
a  conjiituuntur  inquiri  non  oportet,  alioquin  multa  ex  his,  qua  certa 
ni,  fubvertuntur,    Domat.  8. 
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eftate  of  his  half  brother,  but  it  fhall  rather  efcheat  to  the 
king,  or  other  fuperior  lord.  Now  this  is  a  pofitive  law> 
fixed  and  eftablifhed  by  cuftom,  which  cuftom  is  evidenced 
by  judicial  decifions  *,  and  therefore  can  never  be  departed 
from  by  any  modern  judge  without  a  breach  of  bis  oath,  and 
r  -71  ]  the  law.  For  herein  there  is  nothing  repugnant  to  natural 
judice  (5)*,  though  the  artificial  reafon  of  it,  drawn  from  the 
feodal  hw,  may  not  be  quite  obvious  to  every  body:  And 
therefore,  though  a  modern  judge,  on  account  of  a  fuppofed 
hardfliip  upon  the  half  brother,  might  wifh  it  had  been  other- 
"wift  fettled,  yet  it  is  no  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  might  enter  upon  and  feizeauy  lands  that  were  pur*^ 
chafed  by  his  younger  brother,  no  fubfequent  judges  would 
fcruple  to  declare  that  fuch  prior  determination  was  unjuft, 
was  unreafonable,  and  therefore  was  not  laiju.  So  that  the 
laiVi  and  the  opinim  of  the  judge^  are  not  always  convertible 
terms,  or  one  and  the  fame  thing  ;  fince  it  fometimes  may 
happen  that  the  judge  may  m'lftake  the  law.  Upon  the  whole, 
however,  we  may  take  it  as  a  general  rule,  "  that  the  dcci- 
«*  fions  of  courts  of  jullice  are  the  evidence  of  what  is  com- 
«  mon  law  ;"  in  the  fame  manner  as,  in  the  civil  law,  what 
the  emperor  had  once  determined  was  to  ferve  for  a  guide 
for  the  future  % 

The  decifions   therefore  of  courts  are  held  in  the  higheft 
regard,  and  are  not  only  preferved  as  authentic  records  in  the 

9  "  Si  imperialis  majejlas  caufam  cog-  "  per'io  funt^  Jciant  banc  effe  legem,  non 
•'  niiio/iutiter  exu?!iina'verit^  et  partibus^  "  folum  illi  caufae  pro  qua  produSia  ejli 
*'  cemlnus  conftitutis  fententiam  dixer'tty  '*^^  fed  et  in  omnibus  Jtmilibus"  C  1. 14* 
•*  omms  omnino  judices,  qui  fuk  nojlreim-      12. 

(5)  But  it  is  certainly  repugnant  to  natural  reafon,  where  a 
father  leaves  two  fons  by  two  different  mothers,-  and  dies  inteftate, 
■  and  a  large  efhate  defcends  to  his  eldeft  fon,  who  dies  a  nunor  or 
inteftate,  that  this  eftate  ihould  go  to  the  lord  of  the  manor  or  tp 
the  king,  rather  than  to  the  younger  fon.  When  any  fuch  cafe  of 
great  notoriety  occurs,  this  law  will  prcbably  then  appear  fo  abfurd 
and  unreafonable,  that  it  will  not  be  fuffered  to  remain  long  after- 
wards a  reproach  to  our  fyftem  of  jurifprudence.  See  vol.  ii.  p.  23 1. 
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trcafuries  of  the  fcveral  courts,  but  are  handed  out  to  public 
view  in  the  numerous  volumes  of  reports  which  furnifli  tne 
lawyer's  library.  Thefe  reports  are  hiftories  of  the  feverai 
cafes,  with  a  (hort  fummary  of  the  procredings,  which  ate 
preferred  at  large  in  the  record  ;  the  arguments  on  both  (ides 
and  the  reafons  the  court  gave  for  it's  judgment;  taken 
down  ill  fhort  notes  by  perfons  prefent  at  the  detc^rmination. 
And  thefe  ferve  as  indexes  to,  and  alfo  to  explain,  the  re- 
cords ;  which  always,  in  matters  of  confequence  and  nicety, 
the  judges  direct  to  be  fearched.  The  reports  are  exranc  in 
a  regular  feries  from  the  reign  of  king  Elward  the  fecond 
inclufive;  and  from  his  time  to  that  of  Henry  the  eighth 
were  taken  by  the  prothonotaries,  or  chief  fcribes  of  the  C  7^  3 
court,  at  the  c xpence  of  the  crov/n,  and  publifhed  annually^. 
whence  they  arc  known  under  the  denornination  of  thej^^^r 
hooks.  And  it  is  much  to  be  wifhed  that  this  beneficial  cuftom 
had,  under  proper  regulations,  been  continued  to  this  day; 
for,  though  king  James  the  firft  at  the  instance  of^lord  B  ir:on 
appointed  two  reporters  '  with  a  handfome  ftipend  for  this 
purpofc,  yet  that  wife  inftitution  was  foon  negle6led,  and 
from  the  reign  of  Henry  the  eighth  to  the  prefent  time  this 
tafk  has  been  executed  by  many  private  and  contemporary 
hands  ;  who,  fometimes  through  hade  and  inaccuracy,  fome- 
times  through  miftake  and  want  of  Ikill,  have  publifhed  very- 
crude  and  imperfect  (perhaps  contradictory)  accounts  of  one 
and  the  fame  determination/  Some  of  the  mod  valuable  of 
the  antient  reports  are  thofe  publilhed  by  lord  chie<^^  juftice 
Coke  ;  a  man  of  infinite  learning  in  his  profeffij:!,  tnough 
not  a  little  infecfbed  with  the  pedantry  and  quaintnefs  of  the 
times  he  lived  in,  which  appear  ftrongly  in  all  his  works. 
However  his  writings  are  fo  highly  efteemed,  that  they  arc 
generally  cited  without  the  author's  name  ^ 

*■  Pat.  1$  'Jac.  I.  p.\%.  17  Rym.  26.     authors.  The  reports  of  judge  Cr»ke  are 

'  His  reports,  for  inftance,  are  ftiled,     alio  cired  in  a  peci'liar  manner,   by  the 

KAT  ii»x,^y  the  reports ;  and  in  quoting     name  or  thole  princes  in   whufe  reigng 

them   we  ufually  lay,  i  or  2  Rep.  not     the  cafe  reported  in  his  three  volumes 

X  or  2  Coke's  Kep.  as  in  citing  other     weredewermined;  W«.  queeu  i.lizabeth, 
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Besides  thefe  reporters,  there  are  alfo  other  authors,  to 
whom  great  veneration  and  refped  is  paid  by  the  {Indents 
of  the  common  law.  Such  are  Glanvil  and  Bra6lon, 
Britton  and  Fieta,  Hengham  and  Littleton,  Statham, 
Brooke,  Fitzherbert,  and  Staunforde,  with  fome  others  of 
antient  date ,  whofe  treatifes  are  cited  as  authority,  and  are 
evidence  that  cafes  have  formerly  happened  in  which  fuch 
and  fuch  points  were  determined,  which  are  now  become 
fettled  and  firft  principles.  One  of  the  lad  of  thefe  methodi- 
cal writers  in  point  of  time,  whofe  works  are  of  any  intrinfic 
authority  in  the  courts  of  juftice,  and  do  not  entirely  depend 
[  73  ]  on  the  ftrength  of  their  quotations  from  older  authors,  is  the 
fame  learned  judge  we  have  juft  mentioned,  fir  Edward 
Coke;  who  hath  written  four  volumes  of  inftitutes,  as  he 
is  pleafed  to  call  them,  though  they  have  little  of  the  inllltu- 
tional  method  to  warrant  fuch  a  title.  The  firft  volume  is  a 
very  extenfive  comment  upon  a  little  excellent  treatife  of  te- 
nures, compiled  by  judge  Littleton,  in  the  reign  of  Edward 
the  fourth.  This  comment  is  a  rich  mine  of  valuable  com- 
mon  law  learning,  colleded  and  heaped  together  from  the 
antient  reports  and  year  books,  but  greatly  defective  in  me* 
thod^  The  fecond  volume  is  a  comment  upon  tnany  old 
afts  of  parliament,  without  any  fyftematical  order  ;  the  third 
a  more  methodical  treatife  of  the  pleas  of  the  crov/n ;  and 
the  fourth  an  account  of  the  feveral  fpecies  of  courts  ^ 

And  thus  much  for  the  firft  ground  and  chief  corner  ftone 
of  the  laws  of  England,  which  is  general  immemorial  cuflom, 
or  common  law,  from  time  to  time  declared  in  the  decifions 
of  the  courts  of  juitice  ;  which  decifions  are  prefcrved  among 
our  public  records,  expla  ned  in  our  reports,   and  digefted 

king  James,  and  king  Charles  the  firfl ;  without  any  author's  name.    An  hono- 

as  well  as  by   the  nunfiber  of  each  vo-  rary  difiinftion,  which,  we  obferved,  is 

lume.     For  fometimesvve  call  them  I,  2  paid  to  the  worjcs  of  no  other  writer; 

and  T,  Cro.  but  more    commonly  Cro.  the  generality  of  reports  and  other  trails 

Eliz.  Cro.  Jac.  and  Cro.  Car.  being  quoted  in  the  name  of  the  compiler, 

**  It  is  ufually  cited  either  by  the  name  as  a  Ventris,  4  Leonard,  i  Siderlin,  and 

©f  Co.  Litt.  or  as  i  Inft.  the  like. 

*  Thefe  are  cited  as  2,  3,  or  4  Inft, 

for 
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for  general  ufe  in  the  authoritative  writings  of  the  vensrablc 
fages  of  the  law. 

The  Roman  law,  as  pra6lifed  in  the  times  of  Its  liberty, 
paid  alfo  a  great  regard  to  cuftom  ;  but  not  fo  much  as  our 
law  :  it  only  then  adopting  it,  when  the  written  law  was 
deficient.  Though  the  reafons  alleged  in  the  digeft "  will 
fully  juftify  our  practice,  in  making  it  of  equal  authority 
with,  when  it  is  not  contradi£led  by  the  written  law. 
<«  For  iince,  fays  Julianus,  the  written  law  binds  us  for  no 
<*  other  reafon  but  becaufe  it  is  approved  by  the  judgment  of 
"  the  people,  therefore  thofe  laws  which  the  people  have 
<«  approved  without  writing  ought  alfo  to  bind  every  body. 
<'  For  where  is  the  difference,  whether  the  people  declare  f  74.  1 
*'  their  affent  to  a  law  by  fuffrage,  or  by  a  uniform  courfeof 
*^  a6llng  accordingly  ?"  Thus  did  they  reafon  while  Rome 
had  fome  remains  of  her  freedom  ;  but  when  the  imperial  ty- 
ranny came  to  be  fully  eftablifhed,  the  civil  laws  fpeak  a  very 
different  language.  ^' ^wdpriticipipiacuit  (6)legis  kabet  vigoremy 
**  cum  populus  ei  et  in  eum  omne  fuum  imperium  et  potejlatern  con^ 
<*  feraty*  fays  Ulpian  ^.  "  Imperator  folus  et  conditor  et  inter^ 
**  pres  legis  exijlimatury^  fays  the  code  ^.    And  agaiuj  ^^facri* 

"  -Y-  I-  J-  32-  ""'  Ff'  I.  4. 1.  *  C.  I.  14.  12. 

(6)  This  is  the  firfl  fentence  of  the  definition  of  a  conftitution 
In  the  beginning  of  the  Inflitutes.  It  ought  to  be  cited  at  length, 
that  it  may  receive  the  execration  it  deferves.  It  is  no  wonder 
from  this  Ipecimen,  that  the  civil  law  fhould  have  experienced 
fuch  protection  and  patronage  from  all  the  defpotic  governments 
of  Europe,  and  fuch  oppofition  and  deteftation  from  the  flurdy  '' 

Engliih  barons. 

CoNSTITUTIO. 

Sea  et  quod principi placuit,  hgis  hahet  vigorem  :  qiium  lege  reg'ta, 
qua  de  ejus  imperio  lata  ejl,  populus  ei,  et  hi  eum  omne  imperium  fuum 
et potejlatem  concedat,  Qiiodcunque  ergo  imperator  per  ep'ijlolam  con- 
Jiituit  ;  vel  cognofcens  decrevity  "jcl  edi^o  pracepit,  legem  ejfe  conjlat ; 
htEc  funty  que  conjlifutiones  appellantur.  Plane  ex  his  quadam  funt 
perfonales,  qua  nee  ad  exemplum  trahuntur,  quonlam  nan  hocprinceps 
'vult,  nam  quod  alicui  oh  mcritum  indulfit,  'oelfi  quam  panam  irrogavit, 
*vehfi  cul  fine  exsmplofuhvenit,  perfunam  non  trarfgrcdiiur.  Alice 
autem,  quum  generates  finty  omnes  procul  diihio  tcner.t.      Inft.  1,2.  6. 

G  4  <*  legii 
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**  legiz  injlaf  ejl  refcripto  principis  ohviari  5^."  And  indeed  it 
is  one  of  the  chara6beri(lic  marks  of  Englifh  liberty,  that  our 
common  law  depends  upon  cuflom  ;  which  carries  this  in- 
ternal evidence  of  freedom  along  with  it,  that  it  probably  was 
introduced  by  the  voluntary  confent  of  the  people  (7). 

y  C.I.  ^z.s- 


(7)  Lord  chief  juftice  Wilmot  has  faid,  that  "  the  flatute  law 
"  is  the  will  of  the  legiflature   in  writing  ;  the  common  law  is  no- 
*'  thing  elfe  but  ftatutes  worn  out  by  time.   All  our  law  began  by 
**  confent  of  the  legiflature,   and  whether  it  is  now  law  by  ufage 
*'  or  writing  is  the  fame  thing.    (2  WUf,  348.  )     And  ftatute  law 
**  and   common  law  both  originally  flowed  from  the  fame  foun- 
<*  tain."   (/^.  350.)     And  to  the  fame  efFe6l  lord  Hale  declares, 
"  that  many  of  thofe  things  that  we  now  take  for  common  law, 
*'   were  undoubtedly  afts  of  parliament,  though   now   not  to  be 
<«  found  of  record.'*  (^Htjl»  Com.  Law,  66.)    Though  this  is  the 
probable  origin  of  the  greatell  part  of  the  common  law,  yet  much 
of  it  certainly  has  been  introduced  by  ufage,  even  of  modern  date, 
which  general  convenience  has  adopted.     As  in  the  civil  l^w,JJne 
Jcripto  jus  venii,  quod  ufus  approhavit,  nam  diuturni  mores  confenfu 
utent'ium  comprohati  legem  imttantur,    (Inft.  i,  2.9.)    Of  this  nature 
in  this  coantry  is  the  law  of  the  road,   viz.  that  horfes  and  car- 
riages fhould  refpeftively  keep  the  left  fide  of  the  road,  and  confe- 
fequently  in  meeting  fhould  pafs  each  other  on  the  whip  hand.    This 
law  has  not  been  enadled  by  ftatute,  and  is  fo  modern,  that  perhaps 
this  is  the  firft  time  that  it  has  been  noticed  in  a  book  of  law.  But 
general  convenience  difcovered  the  necefiity  of  it,  and  the  judges 
have  fo  far  confirmed  it,  as  to  declare  frequently  at  nifi  prius,  that 
lie  who  difregards  this  falutary  rule  is  anfwerable  in  damages  for  all 
the  confequences.     The  aftion,  in  which  this  rule  is  applied,  viz. 
for  negligently  driving  a  carriage,  by  which  any  one  is  injured,  is 
as  antient  as  the  common  law ;  but  the   uniform  determination  of 
the  judges,  that  the  non-obfervance  of  this  rule  is  negligence,  is 
of  modern  date. 

It  is  now  decided,  that,  where  an  injury  is  done  by  a  man's 

driving  his  carriage  en  the  wrong  fide  of  the  road,  the  aflion 

muft    be   trefpafs  'vi  et  armis.        Lord   Ellenborough   and    the 

court  laid  down  generally,  that,  where  there  is  an  immediate  in- 

'^  from  an  immediate  a6l  of  force,  the  proper  remedy  is  trefpafs> 

'""■dnefs  is  not  neceffary  to  conlUtute  trefpafs.     3  Eaft,  593. 

7  Whoa 
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n.  The  fecond  branch  of  the  unwritten  laws  of  England 
are  particular  cuiloms,  or  laws  which  afFedl  only  the  inha- 
bitants of  particular  dillrids. 

These  particular  cuftoms,  or  fome  of  then:,  are  without 
doubt  the  remains  of  that  multitude  of  local  cuftoms  before- 
mentioned,  out  of  which  the  common  law,  as  it  now  ftands, 
was  colIe6ied  at  firft  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  confeffor  ;  each  di-iri£l  mutually  fa- 
crificing  fome  of  its  ov/n  fpecial  ufages,  in  order  that  tHe 
whole  kingdom  m.ight  enjoy  the  benefit  of  one  uniform  and 
univerfal  fyflem  of  laws.  But  for  reafons  that  have  bcea 
now  lon^  forgotten,  particu?ar  counties,  cities,  towns,  ma* 
nors,  and  lordfliipi^,  were  very  early  indulged  with  the  privi- 
lege of  abiding  by  their  own  cuftoms,  in  contradiftin6liou  to 
the  reft  of  the  nation  at  largt;  :  which  privilege  is  confirmed 
to  them  by  feveral  a6ts  of  parliament  *. 

Such  is  the  cuftom  of  gavelkind  in  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  alfo  general  till 
the  Norman  conqucftj  which  ordains,  among  other  things, 
that  not  the  cldeft  fon  only  of  the  father  (hall  fucceed  to  his  [  75  1 
inheritance,  but  all  the  fons  alike :  and  that,  though  the  an- 
ceftor  be  attainted  and  hanged,  yet  the  heir  fhall  fucceed  to 
his  eftite,  without  any  efcheat  to  the  lord. — Such  is  the 
cuftom  that  prevails  in  divers  ancient  boroughs,  and  therefore 
called  borough-englifh,  that  the  youngeft  fon  (hull  inherit 
the  eftate,  in  preference  to  all  his  elder  brothers. — Such  is 
the  cuilom  in  other  boroughs  that  a  widow  fnall  be  entitled, 
for  her  dower,  to  all  her  hufband's  lands  ;  whereas  at  the 
com.mon  law  (he  {hall  be  endowed  of  one  third  part  only. — 
Such  alfo  are  the  fpecial  and  particular  cuftoms  of  manors,  > 
of  wnicb  every  one  hdS  more  or  lef:;,  and  which  bind  all  the 
copyhold   and  cuftomary  tenants  that  hold   of  the  faid  ma- 

*  Mag.  Cart.  9  Hen.  Til.   c.  9. ft.  I.  c.  I. — and  %  Hen.  IV.  c.  i. 

1  Edw.  in.    ft.  2.    c.  9.— 14  Edw.  in. 

When  two  carriages  meet,  the  imparl  is  a  reciprocal  a6l  of 
force ;  but  the  force  of  that  only  is  wrongful,  which  is  on  the 
wrong  fide  of  t^e  way. 

nors. 


75  ,        Of  the  Laws  Introd. 

nors. — Such  Hkewlfe  is  the  cuftom  of  holding  divers  inferior 
courts,  with  power  of  trying  caufes,  in  cities  and  trading 
towns,  the  right  of  holding  which,  when  no  royal  grant  can 
be  fliewn,  depends  entirely  upon  immemorial  and  eftabli{he4 
ufage. — Such,  laftly,  are  many  particular  cuftoms  within  the 
city  of  London,  with  regard  to  trade,  apprentices,  "vvidows, 
orphans,  and  a  variety  of  other  matters.  All  thefe  are  con- 
trary to  to  the  general  law  of  the  land,  and  are  good  only  by 
fp-^eial  ufage  :  though  the  cuftoms  of  London  are  alfo  con- 
fiiSie<l  by  a6t  of  parliament  ^ 

To  this  head  may  moft  properly  be  referred  a  particular 
fyftem  of  cuftoms  ufed  only  among  one  fet  of  the  king's 
fubje^ls,  called  the  cuftom  cf  merchants  or  lex  mercatoria  : 
which,  however  different  from  the  general  rules  of  the  com- 
mon hw,  is  yet  ingrafted  into  it,  and  made  a  part  of  it  ^  ; 
being  allowed,  for  the  benefit  of  trade,  to  be  of  the  utmofl: 
validity  in  ail  commercial  tranfa6liona:  for  it  is  a  maxim  of 
law,  that  **  cuUihet  in  fiia  arte  credendum  ejl  (8)." 

The  rules  relating  to  particular  cuftoms  regard  either  the 
proof  oi  their  exiftence  ;  their  legality  when  proved  :  or  their 

»  8  Rep.  126.   Cro.  Car.  574.  ''  Winch.  24. 

(8)  The  lex  mercatoria,  or  the  cuftom  of  merchants,  like  the 
lex  et  confuetudo  parlianientl,  defcribes  only  a  great  divifion  of  the 
law  of  England.  The  laws  relating  to  bills  of  exchange,  infur- 
ance,  and  all  mercantile  contrails,  are  as  much  the  general  law  of 
thv^  land,  as  the  laws  relating:  to  marriasre  or  murder.  But  the 
expreffion  has  frequently  led  merchants  to  fuppofe,  that  all  their 
new  fafhionsand  devices  immediately  become  the  law  of  the  land  : 
a  notion  v/hlch,  perhaps,  has  been  too  much  encouraged  by  the 
courts.  Merchants  ought  to  take  their  law  from  the  courts,  and 
not  the  courts  from  merchants  :  and  when  the  law  is  found  incon- 
venient for  the  purpofes  of  extended  commerce,  application  ought 
to  be  made  to  parhament  for  redrefs.  This  is  agreeable  to  thfe 
opinion  of  Mr.  Jullice  Fofter,  who  maintains,  that  "  the  cuftom 
"  of  merchants  is  the  general  law  of  the  kingdom,  and  therefore 
"  ought  not  to  be  left  to  a  jury  after  it  has  been  fettled  by  judi- 
"  cial  determinations.''     2  Bur,  1226, 

1 4  ufual 
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ufual  method  of  allowance.     And  firft  we  will  confider  the 
rules  oi  proof , 

As  to  gavelkind,  and  borough-englifh,  the  law  takes  par- 
ticular notice  of  them  %  and  there  is  no  occafion  to  prove  that 
fuch  cuftoms  adlually  exift,  but  only  that  the  lands  in  quef- 
tion  are  fubjecl  thereto.  All  other  private  cuftoms  muft  be 
particularly  pleaded  ^y  and  as  well  the  exlftencc  of  fuch  cuf- 
toms muft  be  (hewn,  as  that  the  thing  in  difpute  is  within 
the  cuftom  alleged.  The  trial  in  both  cafes  (both  to  fb.e^ 
the  exiftence  of  the  cuftom,  as,  *'  that  in  the  manor  of^^M© 
"  lands  (liall  defcend  only  to  the  heirs  male,  and  never  to 
**  the  heirs  female  ;"  and  alfo  to  ftiew  "  that  the  lands  in 
*^  queftion  are  within  that  manor")  is  by  a  jury  of  twelve 
men,  and  not  by  the  judges  ;  except  the  fame  particular 
cuftom  has  httn  before  tried,  determined,  and  recorded  in 
the  fame  court  ^. 

The  cuftoms  of  London  differ  from  all  others  in  point  of 
trial :  for,  if  the  exiftence  of  the  cuftom  be  brought  in  quef- 
tion, it  fhall  not  be  tried  by  a  jury,  but  by  certiticate  from 
the  lord  mayor  and  aldermen  by  the  mouth  (9)  of  their  re- 
corder ^ ;  unlefs  it  be  fuch  a  cuftom  as  the  corporation  is  itfelf 
interefted  in,  as  a  right  of  taking  toll,  ^6-.  for  then  the  law 
permits  them  not  to  certify  on  their  own  behalf^. 

=   Co.X.itM75.  *"  Cro.  Car.  516. 

«»  Litt.  §  265.  «  Hob.  S5. 

«  Dr.  &  St.  I.  10. 

(9)  Sir  James  Burrow  has  reported  the  mode  by  which  the 
recorder  certifies  the  cuflom  with  fuch  a  degree  of  accuracy,  as  to 
fpecify  which  of  his  four  gowns  he  fhall  wear  upon  the  occafitn. 
(l  Bur.  248.)  When  a  cuftom  has  been  once  certified  by  the 
recorder,  tie  judges  v;ill  take  notice  of  it,  and  will  not  fuffer  it 
to  be  certified  a  fecond  time.  (Doug.  ^6^.)  X^ord  Mansfield 
nonfuited  the  pb.intifF  in  an  adtion  brought  againft  the  defendant 
on  the  cuflom  of  London,  for  calling  the  plaintiff  a  whore,  the 
plaintiff  not  being  able  to  prove  the  cuftom  of  inflidiling  a  corporal 
punifhment,  by  carting  women  of  that  defcnption.  But  in  the 
city  court  fuch  an  adlion  is  maintained,  becaufe  they  take  notice 

of  their  own  cuftoms  without  proof.     /!>» 

When 


75  Of  the  Laws  Introd. 

"When  a  cuftom  is  actually  proved  to  exift,  the  next  in- 
quiry is  into  the  legality  of  it  \  for,  if  it  is  not  a  good  cui^om, 
it  ought  to  be  no  longer  ufcd  •,  '*  Mains  ufus  abolendus  ejl*'  is 
an  eftablifhed  maxim  of  the  law  ^,  To  make  a  particular 
cuftom  good,  the  following  are  neceflary  requifites. 

1.  That  it  have  been  ufed  fo  long,  that  the  memory  of 
man  runneth  not  to  the  contrary.  So  that,  if  any  one  can 
ihew  the  beginning  of  it  (lo),  it  is  no  good  cuftom.  For 
which  reafon  no  cuftom  can  prevail  againft  an  exprefs  a£t  of 

L  77  ]   parliament  (ii);   fince  the  ftatute  itfelf  is  a  proof  of  a  time 
when  fuch  a  cuftom  did  not  exift  J. 

2.  It  muft  have  been  continued.  Any  interruption  would 
'caufe  a  temporary  cesfing  :  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon 
the  cuftom  will  be  void.  But  this  muft  be  underftood  with 
regar«d  to  an  interruption  of  the  right ;  for  an  interruption  of 
the  pojfejjicn  only,  for  ten  or  twenty  years,  will  not  deftroy  the 
cuftom  '.  As  if  the  inhabitants  of  a  parifli  have  a  cuftomary 
right  of  watering  their  cattle  at  a  certain  pool,  the  cuftom  is 
not  deftroyed,  though  they  do  not  ufe  it  for  ten  years  ;  it  only 
becomes  more  difficult  to  prove  ;  but  if  the  right  beany  how 
difcontinued  for  a  day,  the  cuftom  is  quite  at  an  end. 

^  Litt.  §  212.  4lnft.  274.  j  Co.  Litt.  113.  *  Ibid.  114. 


(10)  If  any  one  can  fhevy  the  beginning  of  it  within  legal  me- 
mory, that  is,  within  any  time  Unce  the  firft  year  of  the  reign  of 
Richard  the  nrft,  it  is  not  a  good  cuftom. 

(11)  Therefore  a  cuftom  that  every  pound  of  butter  fold  in  a 
certain  market  fhould  weigh  18  ounces  is  bad,  becaufe  it  is  di- 
reftly  contrary  to  13  &  14.  Car.  II.  c.  26,  which  dire<fls,  that 
every  pound,  throughout  the  kingdom,  fhall  contain  16  ounces. 
(3  T.  i?.  271.)  But  there  could  be  no  doubt,  I  conceive,  but  it 
would  be  a  good  cuftom  to  fill  lumps  of  butter  containing  18 
ounces ;  for  if  it  is  lawful  to  fell  a  pound,  it  muft  be  fo  to  fell  a 
pound  and  any  aliquot  part  of  one.  The  inconvenience  and 
deception  ariie  from  calling  that  a  pound  in  one  plaqe  which  is 
not  a  pound  in  another. 

3.  It 
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'3.  It  muft  have  h^^n  peaceable ^  and  acquiefced  In  ;  not 
fubj'ct  to  contention  and  ciifpute  ^.  For  as  cuftoms  owe  their 
original  to  common  confcnt,  their  being  immcmorially  dif- 
puted^  either  at  law  or  otherwife,  is  a  proof  that  fuch  confent 
was  wanting. 

4.  Customs  mull  be  reafonabk^  \  or,  rather  taken  nega- 
tively, they  muft  not  be  unreafonable.  Which  is  not  always, 
as  fir  Edward  Coke  fays  "',  to  be  underftood  of  every  unlearn- 
ed man's  realon,  but  of  artificial  and  legal  reafon,  warranted 
by  authority  of  law.  Upon  which  account  a  cuftom  may  be 
good,  though  the  particular  reafon  of  it  cannot  be  afligned ; 
for  it  fufficeth,  if  no  good  legal  reafon  can  be  afligned  againft 
it.  Thus  a  cuftom  in  a  parifh,  that  no  man  (hall  put  his 
beafls  into  the  common  till  the  third  of  Odlober,  would  be 
good  i  and  yet  it  would  be  hard  to  (hew  the  reafon  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.  Bat  a  cuftom,  that  no  cattle  {hall  be  put  in  till  the 
lord  of  the  manor  has  firft  put  in  his,  is  unreafonable,  and 
therefore  bad  :  for  peradventure  the  lord  will  never  put  in 
his  j  and  then  the  tenants  will  lofe  all  their  profits ". 

5.  Customs  ought  to  be  certain.     A  cuftom,  that  lands   r  >j^  n 
(hall  defcend  to  the  moft  worthy  of  the  owner's  blood,  is 

void  5  for  how  (hall  this  worth  be  determined  ?  but  a  cuftom 
to  defcend  to  the  next  male  of  the  blood,  exclufive  of  females, 
is  certain,  and  therefore  good  °.  A  cuftom  to  pay  two  pence 
an  acre  in  lieu  of  tithes,  is  good  ;  but  to  pay  fometimes  two 
pence  and  fometimes  three  pence,  as  the  occupier  of  the  land 
pleafes,  is  bad  for  it's  uncertainty.  Yet  a  cuftom,  to  pay  a 
year's  improved  value  for  a  fine  011  a  copyhold  eftate,  is  good  ; 
though  the  value  is  a  thing  uncertain  :  for  the  value  may  at 
any  tinie  be  afcertained  ;  and  the  maxim  of  law  is,  id  cerium 
efl,  quod  cerium  reddi  potejl  (12)0 

^  Co.  Litt.  114.  °  Co.Copyh.  §  35, 

*  Litt.  §  212.  «  I  Roll.  Abr.  565. 

"*  I  Inft.  62. 

(12)  A  cuftom,  that  poor  houfekeepers  fhall  carry  away  rottea 
wood  in  a  chafe  is  bad,  being  too  vague  and  uncertain.    2  T,  R, 

^.  Customs, 
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6.  Customs,  though  eftablifhed  by  confent,  muft  be, 
(wheneftabllfhed)  compulfory  ,-  and  not  left  to  the  option  of 
every  man,  whether  he  will  ufe  them  or  no.  Therefore  a 
cuftom,  thiit  all  the  inha^^itants  (hall  be  rated  toward  the 
maintenance  of  a  bridge,  will  be  good  ;  but  a  cuflom,  that 
every  man  is  to  contribute  thereto  at  his  own  pleafure,  is  idle 
and  abfurd,  and  indeed  no  cuftom  at  all. 

7.  Lastly,  cuftoms  muft  be  confijlent  with  each  other: 
one  cuftom  cannot  be  fetup  in  oppofition  to  another.  For  if 
both  are  really  cufiToms,  then  both  are  of  equal  antiquity, 
and  both  eftablifhed  by  mutual  confent  :  which  to  fay  of  con- 
tradi6lory  cuftoms  is  abfurd.  Therefore,  if  one  man  pre- 
fcribes  that  by  cuftom  he  has  a  right  to  have  windows  look- 
ing into  another's  garden  •,  the  other  cannot  claim  a  right 
by  cuftom  to  ftop  up  or  obftru61:  thofe  windows  :  for  tht^fe 
two  contradidtory  cuftoms  cannot  both  be  good,  nor  both 
(land  together.  He  ought  rather  to  deny  the  exiftence  of 
the  former  cuftom  p. 

Next,  as  to  the  allowance  oi  fpecial  cuftoms.  Cuftoms,  in 
derogation  of  the  common  law,  muft  be  conftrued  ftriclly  (13). 
Thus,  by  the  cuftom  of  gavelkind,  an  infant  oi  fifteen  years 
79  ]  may  by  one/pecies  of  conveyance  (called  a  deed  of  feoffment) 
convey  away  his  lands  in  fee  fimple,  or  for  ever.  Yet  this 
cuftom  does  not  impower  him  to  ufe  any  other  conveyance, 
or  e\ren  to  leafe  them  for  fcv^n  years  :  for  the  cuftom  muft  be 
ftri6tly  purfucd  'i.     And,  moreover,  all  fpecial  cuftoms  muft 

F  9  Rep.  58.  ■  s  Co.  Cop.  §  zz. 


(13)  This  rule  is  founded  upon  the  confideration,  that  a  variety 
of  cuftoms  in  different  places  upon  the  fame  fubjedl  is  a  general 
inconvenience  ;  the  courts  therefore  will  not  admit  fuch  cuftoms 
but  upon  the  cleareft  proof.  So  where  there  is  a  cuftom  that 
hinds  fhall  defcend  to  the  eldeft  fifter,  the  courts  will  not  extend 
this  cuftom  to  the  eldeft  niece,  or  to  any  other  eldeft  female  rela- 
tion, but  upon  the  fame  authority  by  which  the  cuftom  between 
fillers  is  fupported.     i  T.  R,  466. 

fubmit 
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fubmit  to  the  king's  prerogative.  Therefore,  if  the  king 
purchafcs  lands  of  the  nature  of  gavelkind,  where  all  thefons 
inherit  equ.-lly  ;  yet,  upon  the  king's  demife,  his  eldefl:  feu 
{hall  fuccetrd  to  thofe  lands  alone  ^  And  thus  much  for  the 
fecond  pMt  of  the  leges  mnfcriptae^  or  thofe  particular  cuf- 
toms  which  afte^l^  paicicular  perfons  or  diftrids  only. 

III.  The  third  branch  of  them  are  thofe  peculiar  laws 
which  by  cuftom  are  adopted  and  ufed  only  in  certain  pecu- 
liar courts  and  jurifdictions.  And  by  thefe  I  underftand  the 
civil  and  canon  laws. 

It  may  feem  a  little  improper  at  firfh  view  to  rank  thefe  laws 
under  the  head  oi  leges  ncnfcriptaey  or  unwritten  laws,  feeing 
they  are  fet  forth  by  authority  in  their  pande6ls,  their  codes, 
and  their  inllitutions  -,  their  councils,  decrees,  and  decretals  j 
and  enforced  by  an  immenfe  number  of  expofitions,  decifions, 
and  treatifes  of  the  learned  in  both  branches  of  the  law.  But 
I  do  this,  after  the  example  of  fir  INIatthew  Hale  "■,  becaufs 
it  is  mofl  plain,  that  it  is  not  on  account  of  their  being  'writ- 
ten laws,  that  either  the  canon  law,  or  the  civil  law,  have 
any  obligation  within  this  kingdom  :  neither  do  their  force 
and  efficacy  depend  upon  their  own  intiinfic  authority ;  which 
is' the  cafe  of  our  written  laws,  or  a61:s  of  parliament.  They 
bind  not  the  fubje6ls  of  England,  becaufe  their  materials  were 
collected  from  popes  or  emperors,  were  digefted  by  Juftinian, 
or  declared  to  be  authentic  by  Gregory.  Thefe  confiderations 
give  them  no  authority  here  :  for  the  legillature  of  England 
doth  not,  nor  ever  did,  recognize  any  foreign  power,  as  fu- 
perior  or  equal  to  it  in  thi^  kingdom  ;  or  as  having  the  right 
to  give  law  to  any,  the  meaneft  of  it's  fubje6ls.  But  all  the 
ftrength  that  either  the  papal  or  imperial  laws  have  obtained  [go  1 
in  this  realm  (or  indeed  in  any  other  kingdom  in  Europe)  is 
only  becaufe  they  have  been  admitted  and  received  by  imme- 
morial ufage  and  cuftom  in  fome  particular  cafes,  and  fome 
particular  courts  ;  and  then  they  form  a  branch  of  the  leges 
mnfcriptaey  or  cuftomary  laws  j  or  elfe,  becaufe  they  are  in 
fome  other  cafes  introduced  by  confent  of  parHament,  and 

f  Co.  Litfc  ij.  5  Hiit  C.  L.  c.  a, 
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then  they  owe  their  validity  to  th^  leges  fcriptac^  or  ftarute 
law.  This  iscxprefsly  declared  in  thofe  remarkable  words  of 
the  ftatute  25  Hen.  VIII.  c.  21.  addreff.  d  ro  the  king  s  royal 
majefty.  —  "  This  your  grace's  realm,  rtcognizing  no  fu- 
*<  perior  under  God  but  only  your  grace,  hath  been  and  is 
*«  free  from  fubje^tion  to  ar^y  man's  laws,  but  only  to.  fuch 
<*  as  have  been  devifed,  made,  and  ordained  ivithin ih\s  realm 
*<  for  the  wealth  of  the  fame  ;  or  to  fuch  other  as,  by  fufFer- 
<«  ance  of  your  grace  and  your  progenitors,  the  people  of 
««  this  your  realm  have  taken  at  their  free  liberty,  by  their 
<<  own  confent,  to  be  ufed  among  them  ;  and  have  bound 
•^  themfelves  by  long  ufe  and  cuftom  to  the  obfervance  of 
<«  the'famc  :  not  as  to  the  obfervance  of  the  laws  of  any  fo- 
<«  reign  prince,  potentate,  or  prelate  *,  but  cs  to  xh.^  ctiftomed 
«<  and  antient  laws  of  this  realm,  originally  tftiblifhed  as  laws 
<«  of  the  fame,  by  the  faid  fufFcrance,  confents,  and  cultom  j 
<«  and  none  otherwife." 

By  the  civil  law,  abfolutely  taken,  is  generally  underftood 
^  the  civil  or  municipal  law  of  tlie  Roman  eqipire,  as  com- 
prized in  the  inftitutes,  the  code,  and  the  digtft  of  the  empe- 
ror Juftinian,  and  the  novel  couftitutions  of  himfelf  and  fome 
of  his  fucceflbrs.  Of  which,  as  there  will  frequently  be  oc- 
cafion  to  cite  them,  by  w^iy  of  illuilrating  our  own  laws,  it 
may  not  be  amifs  to  give  a  fhort  and  general  account. 

The  Roman  law  (founded  firft  upon  the  regal  conftitu- 

tions  of  their  antient  kings,  next  upon,  the  twelve  tables  of 

the  decemviri,  then  upon  the  laws  or  (tatutes  enabled  by  the  fe- 

nate  or  people,  the  edi61:s  of  the  prsetor,  and  the  refponfa pru» 

detjiunii  or  opinions  of  learned  lawyers,  and  laftly   upon  the 

r  81  2  imperial  decrees,  or  conflitutions  of  fucceffive  emperors)  had 

grown  to  fo  great  a  bulk,  or,  as  Livy  expreiles  it  ^,  "  tarn  im» 

•<  mctifus  aliarum  fuper  alias  acervatarum  legiim  cumulus  y^  that 

they  were  computed  to  be  many  camels'  load  by  an  author 

^ho  preceded  Juftinian  ".     This  was  in  part  remedied  by  the 

*  /.  3.  9.  34.  "  Taylor's  elements  of  civil  law,  17. 
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collections  of  three  private  lawyers,  Gregorius,  Hermogenes, 
and  Papirius ;  and  then  by  the  emperor  Theodofius  the 
younger,  by  whofe  orders  a  code  was  complied,  A.  D.  438, 
being  a  methodical  collection  of  all  the  imperial  conftitiuions 
then  in  force  :  which  Theodofian  code  was  the  onlv  book  of 
civil  law  received  as  authentic  in  the  weftern  part  of  Europe, 
till  many  centuries  after  ;  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legal  conftitutions  for  their  newly  eredled  kingdoms. 
For  Juilinian  commanded  only  in  the  eaftern  remains  of  the 
empire  ;  and  it  was  under  his  aufpices,  that  the  prefent  body 
of  civil  law  was  compiled  and  finifhed  by  Tribonian  and  other 
lawyers,  about  the  year  533. 

This  confifts  of,  i.  The  inftltutes,  which  contain  the 
elements  or  firtt  principles  of  the  Roman  law,  in  four  books. 
2.  The  digefts,  or  pande£ls,  in  fifty  books,  containing  the 
opinions  and  writings  of  eminent  lawyers,  digefted  in  a  fyf- 
tematical  method.  3«  A  new  code,  or  collection  of  imperial 
conftitutions,  in  twelve  books  ;  the  lapfe  of  a  whole  century 
having  rendered  the  former  code,  of  Theodofius,  imperfeft. 
4.  The  novels  or  new  conftitutions,  pofterior  in  time  to  the 
other  books,  and  amounting  to  a  fupplement  to  the  code ;  con- 
taining new  decrees  of  fucceflive  emperors,  as  new  queftlons 
happened  to  arife.  Thefe  form  the  body  of  Roman  law,  or 
corpus  juris  civ'ilisy  as  publifiied  about  the  time  of  Juftinian  ; 
which  however  fell  foon  into  negledl  and  oblivion,  till  about 
the  year  1 130,  when  a  copy  of  the  digefts  was  found  at  Amalfi 
in  Italy :  which  accident,  concurring  with  the  policy  of  the 
Roman  ecclefiaftics  "'j  fuddenly  gave  new  vogue  and  autho- 
rity to  the  civil  law,  introduced  it  into  feveral  nations,  and 
occafioned  that  mighty  inundation  of  voluminous  comments,  l  82  j 
with  which  this  fyftem  of  law,  more  than  any  other,  is  now 
loaded  (14). 

"*  See§i.  page  18. 

(14)  See  a  full,  lacid,  and  elegant  account  of  the  civil  law  in 
Giannone*s  Hiflory  of  Naples,  ia  lib.  3.  c»  3.  which  he  thus 
concludes  : 

Vol.  I,  H  «  E  vedi 
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The  canon  law  is  a  body  of  Roman  ecclefiaftlcal  law,  re- 
Iati^e  to  fuch  matters  as  that  church  either  has  or  pretends  to 
have,  the  proper  jurifdidlion  over.  This  is  compiled  from  the 
opinions  of  the  antient  Latin  fathers,  the  decrees  of  general 
councils,  and  the  decretal  epiftles  and  bulles  of  the  holy  fee. 
All  which  lay  in  the  fame  diforder  and  confufion  as  the  Ro- 
man civil  law:  till,  about  the  year  1151,  one  Gratian  an 
Italian  monk,  animated  by  the  difcovery  of  Jufliinian's  pan- 
de<n:s,  reduced  the  ecclefiaftical  conftitiitions  alfo  into  fome 
method,  in  three  books ;  which  he  entitled  concordia  difcoi'" 
dantium  canonuniy  but  which  are  generally  known  by  the  name 
of  decretum  Graiiani.  Thefe  reached  as  low  as  the  time  of 
pope  Alexander  III.  The  fubfequent  papal  decrees,  to  the 
pontificate  of  Gregory  IX.,  were  publifhed  in  much  the  fame 
method  under  the  aufpices  of  that  pope,  about  the  year  1 230, 
in  five  books  ;  entitled  decretalia  Gregorii  mni,  A  fixth  book 
was  added  by  Boniface  VII f.,  about  the  year  1298,  which  is 
called y^.v/«/  decretalium.  The  Clementine  conftitutlons,  or 
decrees  of  Clement  V.,  were  in  like  manner  authenticated  in 
1317  by  his  fuccefTor  John  XXII.  ;  who  alfo  publifhed  twenty 
conftitutions  of  his  own,  called  the  extravagantes  Joannis :  all 
which  in  fome  meafure  anfwer  to  the  novels  of  the  civil  law. 
To  thefe  have  been  fmce  added  fome  decrees  of  later  popes, 
in  five  books,  called  extravagantes  commimes.  And  all  thefe  to- 
gether, Gratian's  decree,  Gregory's  decretals,  the  fixth  de- 
cretal, the  Clementine  conftitutions,  and  the  extravagants  of 


•*  E  vedi  in  tanto  le  ftrane  vicende  delle  mondane  cofe : 
*'  quefta  grand*  opera  di  Giulliniano  con  tanta  cura,  e  fludio  com- 
**  pilata,  che  per  tutti  i  fecoli  avrebbe  dovuto  correre  gloriofa,  c 
**  immortale,  appena  mancato  il  fuo  Autore,  che  refto  ancli'ella 
**  per  lo  fpazio  di  cinque  fecoli  fepolta  in  tenebre  denfiflime,  ed  in 
*■*  una  profonda  oblivione ;  riforta  poi  in  Occldente  a  tempi  di 
**  Lottario,  fu  cosi  avventurofa,  eke  alzo  i  vanni  e  la  fama  fopra 
**  tutte  V  altre  Provincie  del  Mondo,  ne  trovo  Nazione  alcuna 
**  culta,  o  barbai-a  che  fofle,  che  in  fomma  flima,  e  venerazione 
**  non  Faveffe,  e  che  non  la  preferiffe  alle  medelimc  loro  proprie 
**  l^ggi,  c  collumi/* 

John 
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John  and  his  fucceflbrs,  form  the  corpus  juris  canomct,  or  body 
of  the  Roman  canon  law. 

Besides   thefe  pontifical  colIe£tions,  which   during  the 
times  of  popery  were  received  as  authentic  in  this  ifland,  as 
well  as  in  other  parts  of  Chriftendorti,  there  is  alfo  a  kind  of 
national  canon  law,  compofed  of  legatine  and  provincial  con- 
flitutlons,  and  adapted  only  to  the  exigencies  of  this  church 
and  kingdom.     The  legatine  conftitutions  were  ecclefiaftical   [  83  J 
laws,  ena6led  in  national  fynods,  held  under  the  cardinals 
Othoand  Othobon,  legates  from  pope  Gregory  IX.  and  pope 
Clement  IV.,  in  the  reign  of  king  Henry  III.,  about  the  years 
1220  and  1268.     The /jrc-u/f/aW conftitutions  are  principally 
the  decrees  of  provincial  fynods,  held   under  divers  arch- 
bifliops  of  Canterbury,   from  Stephen  Langton  in  the  reign 
of  Henry  III.  to  Henry  Chichelc  in  the  reign  of  Henry  V. ; 
and  adopted  alfo   by  the  province  of  York  *    in  the  reign  of 
Henry  VI.      At  the  dawn  of  the  reformation,  in  the  reign  of 
king  Henry  VIlL,  it  was  enaCLcd  in  parliament  ^  that  a  re- 
view fhould  be  had  of  the  canon  law  ;  and,  till  ftich  review 
(hould  be  made,  all  canons,  conftitutions,   ordinances,  and 
fynodals  provincial,  being  then  already  made,  and  not  repug- 
nant to  the  law  of  the  land  or  the  king's  prerogative,  fhould 
ftill  be  ufed  and  executed.     And,  as  no  fuch  review  has  yet 
been  perfefted,  upon  this  ftatutc  now  depends  the  authority 
of  the  canon  law  in  England. 

As  for  the  canons  enabled  by  the  clergy  under  James  I.^ 
in  the  year  1603,  and  never  confirmed  in  p  iriiament,  it  has 
been  folemnly  adjudged  upon  the  principles  of  law  and  the 
conftitution,  that  where  they  are  not  merely  declaratory  of  the 
antient  canon  law,  but  are  introductory  of  new  regulations, 
they  do  not  bind  the  laity  ^  ;  whatever  regard  the  clergy  may 
think  proper  to  pay  them  (14). 

*  Burn's  eccl.  law,  pref.  viii.  and  confirmed  by  t  Eliz.  c.  X. 

y  Statute  25  Hen.  VIII,  c.  19.*  revived        *  Stra.  1057. 

(14)  Lord  Hardwicke  cites  the  opinion  of  lord  Holt,  and  dei 
dares  it  is  not  denied  by  any  one,  that  it  is  ver}'  plain  all  the  clergy 
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There  are  four  fpecies  of  courts,  in  which  the  civil  and  ca- 
rton laws  are  permitted  (under  difFerent  reftri£lions)  tobe  ufed. 
I.  The  courts  of  the  archbifliops  and  bifhops,  and  their  deri- 
vative officers,  ufually  called  in  our  law  courts  chriftian,  curiae 
chriJliamtatiSy  or  the  ecclefiaftical  courts.  2.  The  military 
courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the 
two  univerfities.  In  all,  their  reception  in  general,  and  the 
different  degrees  of  that  reception,  are  grounded  entirely  upon 
cuftom  ;  corroborated  in  the  latter  inftance  by  a<St  of  parlia- 
%A  1  ment,  ratifying  thofe  charters  which  confirm  the  cuftomary 
law  of  the  univerfities.  The  more  minute  confideration  of 
thefe  will  fall  properly  under  that  part  of  thefe  commentaries 
which  treats  of  the  jurifdidion  of  courts.  It  will  fufficc  at 
prefent  to  remark  a  few  particulars  relative  to  them  all, 
which  may  ferve  to  inculcate  more  flrongly  the  dodlrine  laid 
down  concerning  them  ^. 

1.  And,  firft,  the  courts  of  common  law  have  the  fuper- 
intendency  over  thefe  courts  ;  to  keep  them  within  their  ju- 
rifdi6\ions,  to  determine  wherein  they  exceed  them, to  reftrain 
and  prohibit  fuch  excefs,  and  (in  cafe  of  contumacy)  to  pu- 
xiilh  the  officer  who  executes,  and  in  fome  cafes  the  judge 
who  enforces,  the  fentence  fo  declared  to  be  illegal. 

2.  The  common  law  has  referved  to  itfelf  the  expofition 
of  all  fuch  ads  of  parliament,  as  concern  either  the  extent 
of  thefe  courts,  or  the  matters  depending  before  them.    And 

»  Hale  Hill.  c.  %, 


are  bound  by  the  canons  confirmed  by  the  king  only,  but  they  muft 
be  confirmed  by  the  parliament  to  bind  the  laity,  {^z  Atk,  605.) 
Hence  it  has  been  decided,  that  if  the  Archbifhop  of  Canterbury 
grants  a  difpenfation  to  hold  two  livings  diftant  from  each  other 
more  than  thirty  miles,  no  advantage  can  be  taken  of  it  by  lapfe 
or  othervi^ife  in  the  temporal  courts,  for  the  rellri6tion  to  thirty 
-miles  was  introduced  by  a  canon  made  fince  the  25  Henry  VIII, 
2  Bl  Rep,  968, 

therefore, 
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therefore!  If  thefe  courts  either  refufe  to  allow  thefe  a£ls  of 
parliament,  or  will  expound  them  in  any  other  fenfe  than  what 
the  common  law  puts  upon  them,  the  king's  courts  at  Weft- 
minfter  will  grant  prohibitions  to  reftrain  and  control 
them. 

3  An  appeal  lies  from  all  thefe  courts  to  the  king,  in  the 
lad  refort ;  which  proves  that  the  jurifdidtion  exercifed  In 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinfic  authority  of  their  own. — 
And,  from  thefe  three  ftrong  marks  and  eniigns  of  fuperio- 
rity,  it  appears  beyond  a  doubt,  that  the  civil  and  canon  laws, 
though  admitted  in  fome  cafes  by  cuftom  in  fome  courts,  are 
only  fubordinate,  and  leges  fub  graviori  lege  j  and  that,  thus 
admitted  rellrained,  altered,  new-modelled,  and  amended, 
they  are  by  no  means  with  us  a  dirtin61;  independent  fpecies 
of  laws,  but  are  inferior  branches  of  the  cuftomary  or  un- 
V/ritten  laws  of  England,  properly  called  the  king's  eccle» 
Caftical,  the  king's  military,  the  king's  maritime,  or  the 
king's  academical  lawso 

Let  us  next  proceed  to  the  leges  fcriptae^  the  written  laws  f  Z^  1 
of  the  kingdom  5  which  are  ftatutes,  adls,  or  edicts,  made 
by  the  king's  majefty,  by  and  with  the  advice  and  confent  of 
the  lords  fpiritual  and  temporal,  and  commons  in  parliament 
aflembled  ^.  The  oldeft  of  thefe  now  extant,  and  printed  in 
our  ftatute  books,  is  the  famous  magna  charta^  as  confirmed 
in  parliament  9  Hen.  III. :  though  doubtlefs  there  were  many 
afts  before  that  t  me,  the  records  of  which  are  now  loft,  and 
the  determinations  of  them  perhaps  at  prefent  currently  re- 
ceived for  the  maxims  of  the  old  common  la\v> 

The  manner  of  making  thefe  ftatutes  will  be  better  con- 
fidered  hereafter,  when  we  examine  the  conftitution  of  par- 
liaments. At  prefent  we  will  only  take  notice  of  the  different 

"  8  Rep.  JO, 
H  3  J^ind^ 
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kinds  of  flatutes  ;  and  of  fome  general  rules  with  regard  to 
their  conftrudlion  ^, 

First,  as  to  their  feveral  kinds.  Statutes  are  t'lihcr  gefie^ 
ralox  fpeciali  public  or  private.  A  general  or  public  a£t  is  an 
univerfal  rule,  that  regards  the  whole  community  ;  and  of 
r  86  ]  this  the  courts  of  law  are  bound  to  take  notice  judicially  and 
ex  officio  ,-  without  the  ftatute  being  particularly  pleaded,  or 
formally  fet  forth  by  the  party  who  claims  an  advantage  under 
it.  Special  or  private  adls  are  rather  exceptions  than  rules,  ^ 
being  thofe  which  only  operate  upon  particular  perfons,  and 
private  concerns :  fuch  as  the  Romans  QniiilQ^fenatus  decretay 
in  contradiRin6lion  to  the  fenatus  cotifulta,  which  regarded 
the  whole  community  '^ :  and  of  thefe  (which  are  not  pro- 
mulgated with  the  fame  notoriety  as  the  former)  the  judges 
are  not  bound  to  take  notice,  unlefs  they  be  formally  fhewn 
and  pleaded.  Thus,  to  fhew  the  di(lin6lion,  the  ilatute  13 
Eliz.  c.  10.  to  prevent  fpiritual  perfons  from  making  leafes 
for  longer  terms  than  twenty -one  years,  or  three  lives,  is 

^  The  method  of  citing  thefe  a(^s  of  fome  of  our  old  ftatutes  by  their  initial 

parliament  is  various.    Many  of  our  an-  words,  as  the  ftatutes  of  quia   emptores 

tient  llatutes  are  called  after  the  name  of  and  that  of  circuwfpt6ie  agatis.     But  the 

the  place  where  the  parliament  was  held  moft  ufual  method  of  citing  them,  ef« 

that  made  them  ;  as  the  ftatutes  of  Mer-  pecially  fince   the    time  of  Edward  th^ 

ton  and   Marleberge,  of  Weftminftcr,  fecond,  is  by  naming  the   year  of  the 

Glouceiter,  and  Winchefter.    Others  are  king's  reign  in  which   the   ftatute  was 

denominated  entirely  from  their  fubjei^;  made,    together  with    the    chapter    or 

as  the  ftatutes  of  Wales  and  Ireland,  the  particular  act,    according  to  its  numeral 

articuli  cleri,  and  xht  prae'og.-'tiva  regis,  order,  as,  9  Geo.  II.  c.  4.      For  all  the 

Some  are   diftinguifhed  by   their  initial  afts  of  one  feffion  of  parliament  tgken 

words,  a  method  of  citing  very  antient ;  together  make  properly  but  one  ftatute; 

being  ufed  by  the  Jews  in   denominat-  and   therefore  when  two  feffions  have 

ing  the  books  of  the  pentateuch  ;   by  been  held  in  one  year,  we  ufually  men- 

the    chriftian   church    in   diftinguifliing  tion  ftat.  i.  or   a.      Thus  the   bill  0/ 

their    hymns   and    divine    offices;   by  rights  is  cited,  as  i  W.  &  M.  ft.  a.  c.  2. 

the  Romani;is  in  defcribing  their   papal  fignifying  that  it  is  the  fecond  chapter- 

builes  ;  and  in  Ibort  by  the  whole  body  or  aft,  of  the  fecond  ft;atute,  or  the  laws 

of  antient  civilians  and  canonifts,  among  made  in  the  fecond   feflion  of  parlia^ 

whom   this  method    of  citation   gene-  ment,  in  the  firft  year  of  king  Willianj 

rally  prevailed,  not  only  with  regard  to  and  queen  Mary. 
chapters,  but  inferior   fedlions  alio ;  in         "  Gravin.  Orig.  i.  §24. 
iailtation    of    all  which  we   ftill    CiU 

a  public 
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a  public  a6l ;  it  being  a  rule  prefcribed  to  the  whole  body  of 
fpiritual  perfons  in  the  nation  :  but  an  a£l  to  enable  the 
biftiop  of  Chefter  to  make  a  leafe  to  A.  B.  for  fixty  years,  is 
an  exception  to  this  rule  ;  it  concerns  only  the  parties  and 
the  bifliop's  fucceiTors  :  and  is  therefore  a  private  a6t. 

Statutes  alfo  are  either  declaratory  of  the  common  law, 
or  remedial  of  fome  defeats  therein  (15).  Declaratory,  where 
the  old  cuftom  of  the  kingdom  is  almoft  fallen  into  difufe,  or 
become  difputable  ;  in  which  cafe  the  parliament  has  thought 
proper,  in  perpetuum  rei  tejlimoniuniy  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law  is 
and  ever  hath  been.  Thus  the  ftatute  of  treafons,  25  Edw, 
III.  cap.  2.  doth  not  make  any  new  fpecies  of  treafons  ;  but 
only,  for  the  benefit  of  the  fubjedl,  declares  and  enumerates 
thofe  feveral  kinds  of  offence,  which  before  were  treafon  at 
the  common  law.  Remedial  ftatutes  are  thofe  which  are 
made  to  fupply  fuch  defccls,  and  abridge  fuch  fuperfluities, 
in  the  common  law,  as  arife  either  from  the  general  imper- 
fedlion  of  all  human  laws,  from  change  of  time  and  circum- 
fiances,  from  the  miftakes  and  unadvifed  determinations  of 
unloftrned  (or  even  learned)  judges,  or  from  any  other  caufe 
whatfoever.  And  this  being  dene,  either  by  enlarging  the 
common  law  where  it  was  too  narrow  and  circumfcribed,  or 
by  reftraining  it  where  it  was  too  lax  and  luxuriant,  hath  oc-  [  87  ] 
cafioned  another  fubordinate  divifion  of  remedial  a£ls  of  par- 
liament into  enlarging  and  rejlraining  ft^utes.  To  inllance 
again  in  the  cafe  of  treafon.  Clipping  the  current  coin  of 
the  kingdom  was  an  oftence  not  fufficiently  guarded  againft 
by  the  common  law:  therefore  it  was  thought  expedient 
by  (latutc  5  Eliz.  c.  1 1.  to  make  it  high  treafon,  which  it  was 
not  at  the  common  law ;  fo  that  this  was   an   enlarging  fta- 


(15)  This  divifion  is  generally  expreffed  by  declaratory  ftatutes, 
and  ftatutes  introdudory  of  a  new  law.  Remedial  ftatutes  are 
generally  mentioned  in  co^tradiftin<^io^  to  penal  ftatutes.  See 
z^te  i§.  p.  88. 

H  4  tute. 
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tute  (i<^).  At  common  law  alfo  fplritual  corporations  might 
leafe  out  their  eftatcs  tor  any  terai  of  years,  till  prevented 
by  the  (lature  13  E!iz.  before  mentioned:  this  was  there- 
fore a  refraining  flatute. 

Secondly,  the  rules  to  be  obferved  with  regard   to  the 
conftruction  of  flatutesare  principally  thefe  which  follow: 

T.  There  are  three  points  to  be  confidered  in  the  con- 
ilru£i:ion  of  all  remedial  ftatutes  ;  the  old  law  ;  the  mlfchief, 
and  the  remedy  :  that  is,  how  the  common  law  ftood  at  the 
making  of  the  aft  ;  what  the  mifchief  v/as  for  which  the 
common  law  did  not  provide  ;  and  what  remedy  the  parlia- 
ment have  provided  to  cure  this  mifchief.  And  it  is  the  bufi- 
nefs  of  the  judges  fo  to  conftrue  the  a£l:5  as  to  fupprefs  the 
mifchief  and  advance  the  remedy  ^.  Let  us  inftanct  again  in 
the  fame  retraining  flatute  of  13  Ellz.  c.  10.  By  the  com- 
mon law,  ecclefiaftical  corporations  might  let  as  long  leafes 
as  they  thought  proper :  the  mifchief  was,  that  they  let  long 
and  unreafonable  leafes,  to  the  impoverifhment  of  their  fuc- 
cefibrs:  the  remedy  applied  by  the  fliatute  was  by  making 
void  all  leafes  by  ecclefiaftical  bodies  for  longer  terms  than 
three  lives  or  tv/enty-one  years.     Now  in  the  conftrudlion  of 


^  3  Rep,  7.  Co.  I  itt.  11.42. 


(16)  This  flatute  againfl  clipping  the  coin  hardly  correfponds 
with  the  general  notion  either  of  a  remedial  or  an  enlarging  flatute. 
Jn  ordinary  legal  language,  remedial  flatutes  are  contradiilinguifhed 
to  penal  flatutes.  An  enlarging  or  an  enabling  flatute  is  one 
which  increafes,  not  reflrains,  the  power  of  action  ;  as  the  32  Hen. 
VIII.  c.28.  which  gave  bifhops  and  all  other  fole  ecclefiaftical  cor- 
porations, except  parfons  and  vicars,  a  power  of  making  leafes, 
which  they  did  not  pofTefs  before,  is  always  called  an  enabling 
^atute.  The  13  Ehz.  c.  10.  which  afterwards  limited  the  power 
of  fpiritual  perfons  to  nriake  leafes,  is  on  the  contrary  fliled  a  re- 
:^raining  or  difabling  flatute.  See  this  fully  explained  by  the 
learaed  commentator,  2  Vol.  p.  319. 

this 
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this  ftatute  it  is  held,  that  leafes,  though  for  a  longer  time, 
if  made  by  a  bifhop,  are  not  void  during  the  bifhop's  con- 
tinuance in  his  ict ;  or,  if  made  by  a  dean  and  chapcer, 
they  are  not  void  during  the  continuance  of  the  dean  ;  for  the 
acl  was  made  for  the  benefit  ar.d  protection  of  the  fuccefTor  ^ 
The  mifchief  is  therefore  fufficiently  fuppreiTed  by  vacating 
them  after  the  determination  of  the  intereft  of  the  grantors  > 
but  the  leafes,  during  their  continuance,  being  not  within  [  85  J 
the  mifchief,  are  not  within  the  remedy. 

2'  A  STATUTE,  which  treats  of  things  or  perfons  of  an 
inferior  rank,  cannot  by  any  general  words  be  extended  to 
thofe  of  a  fuperior.  So  a  ftatute,  treating  of  "deans,  pre- 
<*  bendaries,  parfor.s,  vicars,  and  others  having  fpiriiual  pre-- 
*«  moUon^^  is  held  not  to  extend  to  bifliops,  though  they . 
Iiave  fpiritual  promotion  i  deans  being  the  higheft  perfons 
iiarfled  (i/),  and  bifhops  being  of  a  ftili  higher  order'. 

3.  Penal  ftatutes  muft  be  conftrued  ftrlclly.  Thus  the 
ftatute  I  Edw.  VI.  c.  12.  having  ena6ltd  th^t  thofe  who  arc 
convi£led  of  fteaiing  horfes  lliould  not  have  the  benefit  of 
clergy,  the  judges  conceived  that  this  did  not  extend  to  him 
that  fliould  fteal  but  one  horfe  (18),   and  therefore  procured 

^  Co,  Litt.  45.  3  Rep.  60.  10  Rep.  58.  ^  1  Rop.  46. 

(17)  This  conftruftion  muft  be  prefamed  to  be   moll  conform- 
able to  the  intention  of  lesriflature. 

(18)  Lord  Hale  thinks,  that  the  fcrupleof  the  judges  did  not 
merely  depend  upon  the  words  being  in  the  plural  number,  be- 
caufe  no  doubt  had  ever  occurred  refpedling  former  ftatutes  in  the 
plural  number ;  as,  for  inftance,  it  was  enabled  by  the  32  Hen, 
Vni.  c.  I.  that  no  perfon  convifted  of  burning  ziny  diveU'ing  houfes 
/hould  be  admitted  to  clergy.  But  the  reilfon  of  the  dlfBculty  in 
this  cafe  was,  becaufe  the  ftatute  of  37  Hen.  VIH.  c.  8.  was  ex- 
prefsly  penned  in  the  fingular  number  ;  If  any  man  dojleal  any  horfd 
ware,  or  Jilly  :  and  then  this  ftatute  thus  varying  the  number,  and 
at  the  fame  time  exprefsly  repealing  all  other  exclufions  of  clergy 
introduced  fince  the  beginning  of  the  reign  v)f  Hen.  VHI.  it  raifed 
a  doubt,  whether  it  were  not  intended  by  the  legifiature  to  reftore 

clergy 
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a  new  a£l  for  that  purpofe  in  the  following  year**.  And,  to 
come  nearer  our  own  times,  by  the  ftatute  14  Geo.  II.  c.  6* 
ftealing  (beep,  or  other  cattle^  was  made  felony  without  benefit 
of  clergy.  But  thefe  general  words,  "  or  other  cattle,"  being 
looked  upon  as  much  too  loofe  to  create  a  capital  offence, 
the  acl  was  held  to  extend  to  nothing  but  mere  (heep.  And 
therefore,  in  the  next  feffions,  it  was  found  neceflary  to 
make  another  ftatute,  15  Geo.  II.  c.  34.  extending  the  for- 
mer to  bulls,  cows,  oxen,  fteers,  bullocks,  heifers,  calves, 
and  lambs  by  name. 

4.  Statutes  againft  frauds  (19)  are  to  be  liberally  and  be- 
neficially expounded.    This  may  feem  a  contradiction  to  the 

'^  2  &  3  Edw.  VI.  C.35.    Bac.  Elem.  c.  la. 


clergy  where  only  one  horfe  was  ftolen.  2  H,  P*  €."^6^,  And 
it  has  fmce  been  decided  that  where  ftatutes  ufe  the  plural  number, 
a  fingle  inftance  in  fuch  cafes  will  be  comprehended ;  as  the  ftatute 
2  Geo.  II.  c,  25.  f.  3.  ena6ls,  that  it  fhall  be  felony  to  fteal  any 
bank  notes,  and  it  has  been  adjudged  to  "be  felony  to  ileal  one  bank 
note.     Leach  l.   HaJfeVs  Cafe. 

(19)  Thefe  are  generally  called  remedial  ftatutes.  And  it  is 
a  fundamental  rule  of  conftru6lion,  that  penal  ftatutes  fhall  be 
conflrued  ftriclly,  and  remedial  ftatutes  ftiall  be  conftrued  libe- 
rally. It  was  one  of  the  laws  of  the  twelve  tables  of  Rome,  that 
whenever  there  was  a  queftion  between  liberty  and  flavery,  the 
pi-efumption  fliould  be  on  the  fide  of  liberty.  This  excellent  prin- 
ciple our  law  has  adopted  in  the  conftrudlion  of  penal  ftatutes  ; 
for  whenever  any  an;big1.iity  arifes  in  a  ftatute  introducing  a  new 
penalty  or  punifhment,  the  decifton  fliall  be  on  the  fide  of  lenitv 
and  mercy  ;  or  in  favour  of  natural  right  and  hberty  :  or,  in  other 
words,  the  decifion  fliall  be  according  to  the  ftri£l  letter  in  favour 
of  the  fiibje6l.  And  though  the  judges  in  fuch  cafes  may  fre- 
quently raife  and  folve  difficulties  contrary''  to  the  intention  of  the 
legiflature,  yet  no  further  inconvenience  can  refult,  than  that  the 
law  remains  as  it  was  before  the  ftatute.  And  it  is  more  con- 
lonant  to  principles  of  liberty,  that  the  judge  fliould  acquit  whom 
the  legiflator  intended  to  punifh,  than  that  he  fhould  punifh  whom 
the  legiflator  intended  to  difcharge  with  impunity.     But  remedial 

ftatutes 
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laft  rule  ;  moft  ftatutes  againft  frauds  being  in  their  confe- 
quences  penal.  But  this  difference  is  here  to  be  taken: 
where  the  ftatute  acts  upon  the  offender,  and  inflids  a  pe- 
nahy,  as  the  pillory  or  a  fine,  it  is  then  to  be  taken  ftriclly  : 
but  when  the  ftatute  acts  upon  the  offence,  by  fetting  afide 
the  fraudulent  tranfaclion  (20),  here  it  is  to  be  conftrued 
liberally.  Upon  this  footing  the  ftatute  of  13  Eliz.  c.  5. 
which  avoids  all  gifts  of  goods,  ^c.  made  to  defraud  cre- 
ditors and  others,  was  held  to  extend  by  the  general  words  to  J]  gn  T 
a  gift  made  to  defraud  the  queen  of  a  forfeiture  ». 

5.  One  p.irt  of  a  ftatute  muft  be  fo  conftraed  by  another, 
that  the  whole  may  'if  poffioJe)  ftand  :  ut  res  magis  vaUai, 
quam  pereat.  As  if  land  be  vttfted  in  the  king  and  his  heirs 
by.a6l  of  parliament,  faving  the  right  of  A  ;  ^nd  A  has  at 
that  time  a  leafe  of  it  for  three  years  :  here  A  ftiali  hold  it 
for  his  term  of  three  years,  and  afterwards  it  ftiail  go  to  the 

'  3  Rep.  8z. 


ftatutes  muft  be  conftrued  according  to  the  fpirit :  for  in  giving 
relief  againft  fraud,  or  in  the  furtherance  and  extenfion  of  natural 
right  and  juftice,  the  judge  may  fafcly  go  even  beyond  that  which 
exifted  in  the  minds  of  thofe  who  framed  the  law. 

(20)  And  therefore  it  has  been  held,  that  the  fame  words  in  a 
ftatute  will  bear  different  interpretations  according  to  the  nature 
of  the  fuit  or  profecution  inftituted  upon  them.  As  by  the  9  Ann, 
c.  14.  the  ftatute  againft  gaming  ;  if  any  perfon  fhall  lofe  at  any 
time  or  fitting  10/.  and  ftiall  pay  it  to  the  winner,  he  may  recover 
it  back  within  three  month's  ;  and  if  the  lofer  does  not  within  that 
lime,  any  other  perfon  may  fue  for  it,  and  treble  the  value  befides. 
So  where  an  action  was  brought  to  recover  back  fourteen  guineas, 
which  had  been  won  and  paid  after  a  continuance  at  play>  except 
an  interruption  during  dinner,  the  court  held  the  ftatute  was  re- 
medial, as  far  as  it  prevented  the  effects  of  gaming,  without  in- 
flicting a  penalty,  and  therefore,  in  this  acftion,  they  confidered  it 
one  time  or  fitting  ;  but  they  faid,  if  an  a(^1:ion  had  been  brought 
by  a  common  informer  for  the  penalty,  they  would  have  conftrued 
it  ftridly  in  favour  of  the  defendant,  and  would  have  held,  that 
the  money  had  been  loft  at  two  fittings.  2  BL  RfJ>.  1226. 

king. 
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king.  Tor  this  interpretation  furnifhes  matter  for  every  claufe 
of  the  ilatute  to  work  and  operate  upon.     But, 

6.  A  SAVING,  totally  repugnant  to  the  body  of  the  a£t,  is 
void.  If  therefore  an  acft  of  parliament  vefls  land  in  the 
king  and  his  heirs,  faving  the  right  of  all  perfons  whatfoevcr  ; 
or  veils  the  land  of  A  in  the  king,  faving  the  right  of  A  :  in 
either  of  thefe  cafes  the  faving  is .  totally  repugnant  to  the 
body  of  the  ftatute,  and  (if  good)  vi^ould  render  the  ftatute 
of  no  efF^6l  or  operation  ;  and  therefore  the  faving  is  void, 
and  the  land  vefts  abfolutcly  in  the  king  ^. 

7.  Where  the  common  lav/  and  a  ftatute  differ,  the  com- 
mon law  gives  place  to  the  ftatute ;  and  an  old  ftatute 
gives  place  to  a  new  one.  And  this  upon  a  general  prin- 
ciple of  univerfal  law,  that  "  leges  pojteriores  priores  contra^ 
*'  rias  ahrogant  :**  confonant  to  which  it  was  laid  down  by  a 
law  of  the  ^twelve  tables  at  Rome,  that  ^yqnod pDpiilus  pojire- 
•'  mum  jujjlt^  id  jus  rntum  ejlo.^'  But  this  is  to  be  under- 
ftood,  only  when  the  latter  ftatute  is  couched  in  negative 
terms,  or  where  it's  matter  is  fo  clearly  repugnant,  that  it 
neccffarily  im.plies  a  negative.  As  if  a  former  a6ls  fays,  that 
a  juror  upon  fuch  a  trial  (hall  have  twenty  pounds  a  year  ; 
and  a  new  ftatute  afterwards  ena£ls,  that  he  fhall  have  twenty 
marks  :  here  the  latter  ftatute,  though  it  does  not  exprefs,  yet 
necefTcirily  implies  a  negative,  and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  qualification  fufficient,  the 
former  ftatute  which  requires  twenty  pounds   is  at  an  end  ^. 

[  90  ]  But  if  both  a6ts  be  merely  affirmative,  and  the  fubftance 
fuch  that  both  may  ftand  together,  here  the  latter  does 
not  repeal  the  former,  but  they  fliall  both  have  a  con- 
current efhcacy.  If  by  a  former  law  an  offence  be  indi£^- 
able  at  the  quarter-feffions,  and  a  latter  law  makes  the  fame 
offence  indidable  at  the  affifes  *,  here  the  jurifdiQion  of 
the  feflions  is  not  taken  away,  but  both  have  a  concurrent 
jurifdidlion,  and  the  ofiender  may  be  profecuted  at  either : 

^  I  Rpp-  4?.  *  Jenk:  Ceat:  7,  75. 
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unlefs  the  new  flatute  fubjo'ns  exprefs  negative  words, 
as,  that  the  offence  ihali  be  indi£lable  at  the  affifes,  and  not 
elfewhere '". 

8.  If  a  ftatute,  that  repeals  another,  is  itfelf  repealed  af- 
terwards, the  firft  ilatute  is  h-.reby  revivc;d,  without  any- 
formal  words  for  that  purpofe.  So  when  the  ftatutes  of  26 
and  2^  Hen.  VIII.,  declaring  the  king  to  be  the  fupreme  head 
of  the  churchj  were  repealed  by  a  ftatute  i  and  2  Pnilip  and 
Mary,  and  this  latter  ftatute  was  afterwards  repealed  by  an 
a£t  of  I  tliz.  there  needed  not  any  exprefs  words  of  revival 
in  queen  Elizabeth's  ftatute,  but  thefe  a6ls  of  king  Henry 
were  impliedly  and  virtually  revived". 

9.  Acts  of  parliiment  derogatory  from  the  power  of  fub-  I 
fequent  parliaments  bind  not.     So  the  ftatute  1 1  Hen.  Vil., 
C.  1.   which  dire6ls  th?4t  no   perfon   for  aflifting  a  king  de 

faHoy  (liall  be  attainted  of  treafon  by  2.€t  of  parliament  or 
otherwife,  is  held  to  be  good  only  as  to  common  profecutions 
for  high  treafon  j  but  will  not  reftrain  or  clog  any  parlia- 
mentary attainder®.  Becaufe  the  legiflature,  being  in  truth 
the  fovereign  power,  is  always  of  equal,  always  of  abfolute 
authority  :  it  acknowledges  no  fuperior  upon  earth,  which  the 
prior  legiflature  mu'l  have  been,  if  it's  ordinances  could 
bind  a  fubfequent  parliamcr.*:.  And  upon  tl  e  fame  principle 
Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper  con- 
tempt thefe  reftraining  claufes,  which  endeavoured  to  tie  up 
the  hands  of  fucceeding  legiflatures.  "  When  you  repeal  the 
*«  law  itfelf,  lays  he,  you  at  the  fame  time  repeal  the  prohi-  f  gi  "| 
**  bitory  claufe,  which  guards  againft  fuch  repeal  f.'* 

10.  Lastly,  adis  of  parliament  that  are  impofFible  to  be     >-- 
performed  are  of  no  validity  :  and  if  there  arife  out  of  them 
collaterally  any  abfurd  confequences,  manifeftly  contradictory 
to  common  reafon,  thty  are,  with  regard  to  thofe  collateral 

"   II  Rep.  63.  P    Cum    /ex    ahrriratur,    illud     Ipfum 

4  Inft.  325.  ahregatur^  quo   ».;•»    t.im   abrogari   opoj- 

•  Ibid.  ^3.  ieat,  /.  3,  ef.  ^j. 
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confequenccs,  void  (21).    I  lay  down  the  rule  with  thefe  re- 
ftri6lions  ;  though  I  know  it  is  generally  laid  down  more 
largely,  that  atfts  of  parliament  contrary  to  reafon  are  voide 
But  if  the  parliament  will  pofitively  ena£t  a  thing  to  be  done 
which  is  unreafonable,  I  know  of  no  power  in  the  ordinary 
forms  of  the  conftitution,   that  is  vefted  with  authority  to 
control  it:  and  the  examples   ufually  alledged  in  fupport  of 
this  fenfe  of  the  rule  do  none  of  them  prove,  that,  where  the 
main  obje6l  of  a  ftatute  is  unreafonable,  the  judges  are  at  li- 
berty to  reject  it ;  for  that  were  to  fet  the  judicial  power  above 
that  of  the  legiflature,  which  would  befubverfiveof  all  govern- 
ment. But  where  fome  collateral  matter  arifes  out  of  the  gene* 
ral  words,  and  happens  to  be  unreafonable  ;  there  the  judges 
are  in  decency  to  conclude  that  this  confequence  was  notfore- 
ieen  by  the  parliament,  and  therefore  they  are  at  liberty  to 
expound  the  ftatute  by  equity,   and  only  quoad  hoc  difregard 
it.     Thus  if  an  a£l  of  parliament  gives  a  man  power  to  try 
all   caufes,  that  arlfe  within  his  manor  of  Dale ;  yet,  if  a 
caufe  fhould  arlfe  in  which   he  himfelf  is  party,  the  a<^  is 
conftrued  not  to  extend  to  that,  becaufe  it  is  unreafonable 
that  any  man  (hould  determine  his  own  quarrel*'.     But,  if 
we   could  conceive  it  poflible  for  the  parliament  to  enaft, 
that  he  fhould  try  as  well  his  own  caufes  as  thofe  of  other 
perfons,  there  is  no  court  that  has  power  to  defeat  the  intent 
of  the  legiflature,  when  couched  in  fuch  evident  and  exprefa 
words,  as  leave  no  doubt  whether  it  was  the  intent  of  the 
legiflature  or  no. 

^  8  Rep.  118. 


(21)  If  an  aft  of  parliament  is  clearly  and  unequivocally  ex- 
prefTed,  with  all  deference  to  the  learned  Commentator,  I  conceive 
it  is  neither  void  in  it's  direft  nor  collateral  confequences,  however 
abfurd  and  unreafonable  they  may  appear.  If  the  expreffion  will 
admit  of  doubt,  it  will  not  then  be  prefumed  that  that  conftruftion 
can  be  agreeable  to  the  intention  of  the  legiflature,  the  confe- 
quences of  which  are  unreafonable  ;  but  where  the  flgnification  of 
a  ftatute  is  manifeft,  no  authority  lefs  than  that  of  papliament  can 
reftrain  it*s  operation, 

8  These 
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These  are  the  feveral  grounds  of  the  laws  of  England : 
over  and  above  which,  equity  is  alfo  frequently  called  in  to 
aflift,  to  moderate,  and  to  explain  them.  What  equity  is,  [  92  j 
and  how  impolFible  in  it's  very  eflence  to  be  reduced  to  dated 
rules,  hath  been  (hewn  in  the  preceding  fe6lion.  I  (hall 
therefore  only  add,  that  (be fides  the  liberality  of  fentiment 
with  which  our  common  law  judges  interpret  a£ls  of  parlia- 
ment, and  fuch  rules  of  the  unwritten  law  as  are  not  of  a  po- 
fitive  kind)  there  are  alfo  peculiar  courts  of  equity  eftablifhed 
for  the  benefit  of  the  fubje£l ;  to  dete£t  latent  frauds  and 
concealments,  which  the  procefs  of  the  courts  of  law  is  not 
adapted  to  reach  ;  to  enforce  the  execution  of  fuch  matters  of 
truft  and  confidence,  as  are  binding  in  confcience,  though 
not  cognizable  in  a  court  of  law  ;  to  deliver  from  fuch  dan- 
gers as  are  owing  to  misfortune  or  overfight ;  and  to  give  a 
more  fpecific  relief,  and  more  adapted  to  the  circumfbances  of 
the  cafe,  than  can  always  be  obtained  by  the  generality  of  the 
rules  of  the  pofitive  or  common  law.  This  is  the  bufinefs  of 
our  courts  of  equity,  which  however  are  only  converfant  in 
matters  of  property.  For  the  freedom  of  our  conftitution  will 
not  permit^  that  in  criminal  cafes  a  power  fhould  be  lodged 
in  any  judge,  to  conftrue  the  law  otherwife  than  according 
to  the  letter.  This  caution,  while  it  admirably  protects  the 
public  liberty,  can  never  bear  hard  upon  individuals.  A  man 
cannot  fufFcr  more  punifhment  than  the  law  afligns,  but  he 
may  fuffer  lefs.  The  laws  cannot  be  reftrained  by  partiality  to 
infii^l  a  penalty  beyond  what  the  letter  will  warrant ;  but, 
in  cafes  where  the  letter  induces  any  apparent  hardfhip,  the 
crown  has  the  power  to  pardon. 
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SECTION    THE    FOURTH. 


OF     THE     COUNTRIES     SUBJECT    TO    THE 

LAWS  OF  ENGLAND. 


^T^HE  kingdom  of  England,  avtr  which  our  municipal 
-■-  laws  have  jurifdiclion,  includes  not,  by  the  common 
law,  either  Wales,  Scotland,  or  Ireland,  or  an)?-  other  part  of 
the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  cuftoms  of  this  territory  do 
now  obtain,  in  part  or  in  all,  with  more  or  lefs  reftri£lions, 
in  thefe  and  many  other  adjacent  countries  ;  of  which  it  will 
be  proper  firft  to  take  a  review,  before  we  confider  the  king- 
dom of  England  itfelf,  the  original  and  proper- fubj eel  of 
thefe  laws. 

Wales  had  continued  independent  of  England,  uncon- 
quered  and  uncultivated,  in  the  primitive  paftoral  ftate  which 
Cxfar  and  Tacitus  afcribe  to  Britain  in  general,  for  many 
centuries  :  even  from  the  time  of  the  hoftile  invafions  of  the 
Saxons,  when  the  ancient  and  chriftian  inhabitants  of  the 
ifland  retired  to  thofe  natural  intrenchments,  for  protec- 
tion from  their  pagan  vifitants.  But  when  thefe  invaders 
themfelves  were  converted  to  chriftianity,  and  fettled  into 
regular  and  potent  governments,  this  retreat  of  the  ancient 
Britons  grew  every  day  narrower ;  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  faftnefs  to  another, 
and  by  repeated  lo/Tes  abridged  of  their  wild  independence. 
Very  early  in  our  hiftory  we  find  their  princes  doing  homage 
to  the  crown  of  England  ;  till  at  length  in  the  reign  of  Ed- 
ward the  Firft,  who  may  juftly  be  itiled  the  conqueror  of 

3  Wales, 
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Wales,  the  line  of  their  ancient  princes  was  aholidit-c],  and  the 
klnir  of  England's  elded  fon  became,  as  a  matter  ot  couifc  (i)> 
their  titular  prince -,    the  territory  of  Wales  being   tnen  en- 
tirely re-annexed    (by  a   kind  of   feodal  refun-ption)  to  the 
dominion  of  the  crown  oF  England » ;  or,  as  the  itatutc      )  of 
Rhudlaii '^  exprefles  it,    "  terra  V/alliae  cuni  incolis  Juts  prius 
"  r^^i  jure  feodali  fuhjecia^  (of  wnich  homage  was  the  ftgn,) 
*'  jam   in  proprietaiis  domwiufn   tJaliter  et  cum  ititegrifate  con^ 
**  'uerja  ej}^  et  coronae  regni  /trigUae  tanquam  pars  corpoi  is  ejuf- 
^«  dem  annexa  et  unita''     By  the  iiatute  alfo  of  Wales  ^  very- 
material  alterations  were  made  in  divers  parts  of  their  laws, 
fo  as  to  reduce  them  nearer  to  the  Engliih  ftandard,  efpeci- 
ally  in  the  forms  of  their  judicial  proceedings  ;  but  they  ftiii 
retained  very  much  of  their  original  polity  \  particularly  their 
rule  of  inheritance, 'y/2.  that  their  lands  were  dividt-d  equally 
among  all  the  ifiue  male,  and  did  not  defcend   to  the  eldeit 
fon  alone.     By  other  fubftquent  (latutes  their  provincial  im- 
munities were  ftiil  farther  abridged  :  but  the  finifhlng  ftroke 

•"•  Vaugh.  400.  ^  loKdw.  I.  ^  12  Edw.  I. 


( 1 )  It  cannot  be  faid  that  the  king's  eldeft  fon  became  prince 
of  Wales  by  any  necefTary  or  natural  confequence  ;  but  for  the 
origin  and  creation  of  his  title,  fee  p.  224. 

(2)  The  learned  Judge  has  made  a  miftake  in  referring  to  the 
ftatute,  which  is  called  the  ftatute  of  Rutland,  in  the  10  Ed.  I. 
which  does  not  at  all  relate  to  Wales.  But  the  iiatute  of  Rutland, 
as  it  is  cdled  in  Vaughan  (p.  430. )  is  the  fame  as  the  Statutum  IVaU 
iia,  Mr.  Barrington,  in  his  Obfervations  on  the  Ancient  Statutes, 
(p.  74.)  tell  us,  that  the  Staiutiim  Wallics  bears  date  apud  Rnthela- 
nurrit  what  is  now  called  Rhuydland  in  Flintlhire.  Though  Edward. 
fays,  that  terra  Wallia  prius  regi  jure  feodati  juhjeSa.,  yet  Mr. 
Barrington  afTures  us,  that  the  feudal  law  was  then  unknown  in 
Wales,  and  that  "  there  are  at  prefent  in  North  Wales,  and  it 
«<  is  believed  in  South  Wales,  i\o  copyhold  tenures,  and  fcarcely 
<*  an  inftance  of  v/hat  we  call  maneriai  rights  ;  but  the  property 
*<  is  entirely  free  and  allodiaL  Edward,  hov/ever,  was  a  conqueror, 
"  and  he  had  a  right  to  make  ufe  of  his  own  words  in  the  pre- 
"  amble  to  his  law."  Ih,  75. 

Vol.  I.  I  to 
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to  their  Independency  was  given  by  the  ftatute  27  Hen.  Vill. 
c.  26.  which  at  the  fame  time  gave  the  utmofl  advancement 
to  their  civil  profperity,  by  admitting  them  to  a  thorough 
communication  of  laws  with  the  fubje6ls  of  England.  Thus 
were  this  brave  people  gradually  conquered  into  the  enjoy- 
ment of  true  liberty  *,  being  infenfibly  put  upon  the  fame 
footing,  and  made  fellow-citizens  with  their  conquerors. 
A  generous  method  of  triumph,  which  the  republic  of  Rome 
practiced  with  great  fuccefs,  till  fbe  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanquifhed  fhates  to  partake  of 
the  Roman  privileges. 

It  Is  ena£led  by  this  ftatute  27  Hen.  VIII.  i.  That  the 
dominion  of  Wales  (hall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  Welfhmen  born  fhall  have  the  fame 
liberties  as  other  the  king's  fubje^ls.  3.  That  lands  in  Wales 
fhall  be  inheritable  according  to  the  Enghlh  tenures  and  rules 
of  defcent.  4*  That  the  laws  of  England,  and  no  other,  fliall 
[  95  ]  be  ufed  in  Wales  :  befides  many  other  regulations  of  the  po- 
lice of  this  principality.  And  the  ftatute  34  &  35  Hen  VIII. 
c.  26.  confirms  the  fame,  adds  farther  regulations,  divides  it 
into  twelve  fliires  (3),  and,  in  fliort,  reduces  it  into  the  fame 
order  in  which  it  ftands  at  this  day  ;  differing  from  the  king- 
dom of  England  in  only  a  few  particulars,  and  thofe  too  of 
the  nature  of  privileges,  (fuch  as  having  courts  within  itfelf, 
independent  of  the  procefs  of  Weftminfter-hall,)  and  fome 
other  immaterial  peculiarities,  hardly  more  than  are  to  be 
found  in  many  counties  of  England  itfelf. 

The  kingdom  of  Scotland,  notwithftanding  the  union  of 
the  crowns  on  the  acceflion  of  their  king  James  VL  to  that 
of  England,  continued  an  entirely  feparate  and  dlftln6t  king- 


(3)  ^y  ^^^^  union  of  Wales  with  England,  twenty-feven  mem- 
bers were  added  to  the  Englifh  houfe  of  commons.  By  the  27 
Hen.  VIII.  c.  26.  the  county  of  Monmouth  ( which  till  that  time 
had  been  part  of  Wales)  was  enabled  to  fend  two  members  to 
parliament ;  but  the  other  counties  and  the  towns  in  Wales  repre- 
fented  in  parliament  had  the   privilege  granted  of  retiirning  one 

•nlv. 
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dom  for  above  a  century  more,  though  an  Union  had  been 
long  projcded ;  which  was  judged  to  be  the  more  eafy  to  be 
done,  as  both  kingdoms  were  antiently  under  the  fame  go- 
vernment, and  ftiil  retained  a  very  great  refemblance,  though 
far  from  an  identity,  in  their  laws.     By  an  a6l  of  parliament 
1  Jac.I.  c.  1.  it  is  declared  that  thefe  two  mighty,  famous, 
and  antient  kingdoms  were  formerly  one.     And  fir  Edward 
Coke  obferves**,  how  marvellous  a  conformity  there  was,  not 
6nly  in  the  religion  and  language  of  the  two  nations,  but  alfo 
in  their  antient  laws,  the  defcent  of  the  crown,  their  parlia- 
ments, their  titles  of  nobility,  their  officers  of  ftate  and  of 
juftice,  their  writs,  their  cuftoms,  and  even  the  language  of 
their  laws.     Upon  which  account  he  fuppofcs  the  common 
law  of  each  to  have  been  originally  the  fame  ;  efpecially  as 
their  moft  antient  and  authentic  book,  called  regium  majejla* 
tenty  and  containing  the  rules  of  their  antient  common  law, 
is  extremely  fimilar  to  that  of  Glanvil,  which  contains  the 
principles  of  curs^  as  it  Hood  in  the  reign  of  Henry  II.    And 
the  many  diverfities  fubfifling  between  the  two  laws  at  pre- 
fent,  may  be  well  enough  accounted  for,  from  a  diverfity  of 
pra6lice  in  two  large  and  uncommunicating  jurifdii^ions, 
and  from  the   a£ls  of  two  diftindi   and  independent  parlia- 
ments, which  have  in  many  points  altered  and  abrogated  the 
old  common  law  of  both  kingdoms  (4). 

««  4  Inft.  345. 

(4)  The  laws  in  Scotland  concerning  the  tenures  of  land,  and 
of  confequence  the  conllitution  of  parliaments  and  the  royal  pre- 
rogatives, were  founded  upon  the  fame  feudal  principles  as  the 
laws  refpefting  the  fubjecls  in  England.  It  is  faid,  that  the 
feudal  polity  was  eflabHfhed  firfl;  in  England  ;  and  was  afterwards 
introduced  into  Scotland  in  imitation  of  the  Enghfti  government. 
But  it  continued  in  its  original  form  much  longer  in  Scotland 
than  it  did  in  England,  and  the  changes  in  the  Scotch  govern- 
ment, propably  owing  to  the  circumftance  that  they  are  more 
recent,  are  far  more  diftindlly  marked  and  defined  than  they  are  id 
the  hiftory  of  the  Englifh  conllitution.  And  perhaps  the  progrefs 
of  the  Scotch   parhaments  affords  a  dearer   elucidation  of  the 

I  2  obfcure 
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However,  fir  EJward  Coke,  and  the  politicians  of  that 
t'me,  conceived  great  difficulties  in  carryin<[  on  the  projected 
unioii  :  but  thefe  were   at  length  overcome,  and   the  great 


obfciire  nnd  ambiguous  points  in  the  hiftoiy  of  the  repitfentation 
and  conflitution  of  our  country,  than  any  arguments  or  authorities 
that  have  yet  been  adduced.  But  a  particular  difcnf!ion  of  this 
fubjeel  would  far  exceed  the  limits  ot  a  note,  and  will  be  referved 
for  a  future  occafion.  But  iov  an  accoimt  of  the  parliament  of 
Scotland  before  the  union,  and  of  the  laws  relative  to  the  eletlion 
of  the  reprefentative  peers  and  commoners  of  Scotland,  ]  fliall  refer 
the  lludious  reader  to  Mr.  Wight's  vahiable  Inquiry  info  the  Rife 
and  Progrefs  of  Parliaments  chiefly  in  Scotland.  (  Quarto  ed. )  It  i s 
fuppofed,  that  we  owe  the  lower  houfe  of  parhameot  in  England, 
to  the  accidental  circumftance  that  the  barons  and  the  reprefenta- 
tives  of  the  counties  and  boroughs  had  not  a  room  large  enough 
to  contain  them  all ;  but  in  Scotland,  the  three  eftates  affembled 
always  in  one  houfe,  had  one  common  prefident,  and  deliberated 
jointly  upon  all  matters  that  came  before  them.,  whether  of  a  ju- 
dicial or  of  a  legillative  nature.  flVightjSz,)  In  England  the 
lords  fpiritual  were  always  ftyled  one  of  the  three  eftates  of  the 
realm  ;  but  there  is  no  authority  that  they  ever  voted  in  a  body  dif- 
tincl  from  the  lords  temporal.  In  the  Scotch  parliament  the  three 
eftates  v^^ere,  i.  The  bifhops,  abbots,  and  other  prelates  who  had  a 
feat  in  parliament,  as  in  England,  on  account  of  their  benefices,  or 
rather  lands,  which  they  held  in  capites  i.  e.  immediately  of  the 
crown  :  2.  The  barons,  and  the  commiilioners  of  fhires,  v/ho  were 
the  reprefentativcs  of  the  imaller  barons,  or  the  free  tenants  of  the 
king:  3.  The -burgefies,  or  the  reprefentativcs  of  the  royal  bo- 
roughs. Craig  afl'ures  us,  nihil  ralum  eJJ},  nihil  legis  vim  habere, 
niji  quod  ernniivn  trium  ordinum  confenfu  conjttncio  confiituium  efi ;  it  a 
iamcn  ut  imius  cujufque  ordinis  fer  fe  major  pars  corfentiens  pro  toto 
ordine  fujfciat.  Scio-  hodie  controverti,  an  duo  ordtnes  dijfcntiente 
tertio,  quafi  major  pars  kges  condcre  pojfint  ;  cujus  partem  negantcm 
boni  omnes,  ct  qiiicunque  de  h-ac  re  fcripfei'utit  pertinacifftme  tuentur^ 
alioqui  duo  or  dines  in  e'verfionem  tertii  pffmt  conf entire.  (Dc  Feudis, 
lib.  i.  Dieo-.  7.  f.  11.)  But  feme  writers  have  fmce  prefumed  to 
controvert  this  do6trine.  (Wight.,  83.)  It  is  ftrange  that  a  great 
fundamental  point,  which  was  likely  to  occur  frequently,  fnould 
remain  a  fubjeft  of  doubt  and  controverfy.  But  we  fhould  now 
be  inclined  to  think,  that  a  majority  of  one  of  the  eftates  coald 
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work  was  happily  efte£led  in  1707,  6  Anne;  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations;  the, purport  of  the  moil  condderablc  being  as 
follows ; 

1.  That  on  the  firft  of  May  1707,  and   for  ever  after, 
•  the  kingdoms  of  England   and  Scotland  fhall  be  united  into 

one  kingdom,  by  the  name  of  Great  Britain. 

2.  The  fucceffion  to  the  monarchy  of  Great  Britain  {hall 

4 

be  the  fame  as  v/as  before  fettled  with  regard  to  that  of 
England, 

3.  The  united  kingdom  fiiail  be  reprefented  by  one  par^ 
liament, 

4.  There  fhall  he,  a  communicailon  of  all  rights  and  pri- 
vileges between  the  fubjecls  of  both  kingdoms,  except  v/here 
it  isotherw.ife  agreed. 

9.  When  England  raifes  2,occ^ooo/.  (5J  by  a  land-tax^ 
Scotland  fliall  raife  48,000/. 

16,  17.  The  ftandards  of  the  coin,  of  weights,  and  of 
meafures,  (hall  be  reduced  to  thofe  of  England,  throughout 
the  united  kingdoms. 


fiot  have  refilled  2  majority  of  each  of  the  other  two,  ar.  it  cannot 
cafily  be  fuppofed,  that  a  majority  of  the  Spiritual  lords  would 
have  confented  to  thofe  ftatutes,  which,  from  the  year  1587  to  the 
year  1690,  were  enaftcd  for  their  irapoverifhmcnt,  and  finally  for 
their  annihilation.  At  the  time  of  the  union,  tlir  Scotch  parliament 
confiftcd  only  of  the  other  two  eilates.  With  regard  to  laws  con- 
cerning contra6ls  and  commerce,  and  perhaps  alfo  crimes,  the 
law  of  Scotland  is  in  a  great  degree  conformable  to  the  civil  law ; 
and  this,  probably,  was  owing  to  their  frequent  alliances  andcon- 
i-.eclions  with  France  and  the  continent,  where  the  civil  law  chiefly 
prevailed. 

(5)  Accurately,  1,997,763/.  6j.  4!^.  the  fum  raifed  by  a  land 
^ax  of  4T.  in  the  pound. 

I  3  18.  The 
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1 8.  The  laws  relating  to  trade,  cuftoms,  and  the  excife, 
fliall  be  the  fame  in  Scotland  as  in  England.  But  all  the 
other  laws  of  Scotland  ihall  remain  in  force  :  though  alter- 
able by  the  parliament  of  Great  Britain.  Yet  with  this  cau- 
tion :  that  laws  relating  to  public  policy  are  alterable  at  the 
jdifcretion  of  the  parliament ;  laws  relating  to  private  right 
are  not  to  be  altered  but  for  the  evident  utility  of  the  people 
of  Scotland. 

T  an  1  22,  Sixteen  peers  are  to  be  chofento  reprefent  the  peer- 
age of  Scotland  in  parliament,  and  forty-five  members  to 
fit  in  the  houfe  of  commons  (6). 


(6)  By  the  25th  article  it  is  agreed,  that  all  laws  and  ftatutes 
in  either  kingdom,  fo  far  a«i  they  are  contrary  to  thefe  articles,  (hall 
ceafe  and  become  void.  From  the  time  of  Edv/.  IV.  till  the  reign 
of  Ch.  II.  both  inciufive,  our  kings  ufed  frequently  to  grant,  by 
their  charter  only,  a  right  to  unreprefented  towns  of  fending  mem- 
bers to  parliament.  The  laft  time  this  prerogative  was  exercifed, 
was  in  the  29  Ch.  II.  who  gave  this  privilege  to  Newark  ;  and  it 
is  remarkable,  that  it  was  alfo  the  firft  time  that  the  legality  of  this 
power  was  queftioned  in  the  houfe  of  commons,  but  it  was  then  ac- 
knowledged by  a  m.ajority  of  125  to  73.  (Comm.  Jour.  21  March 
1676-7.)  But  notwithftanding  it  is  a  general  rule  in  our  law,  that 
the  king  can  never  be  deprived  of  his  prerogatives,  but  by  the  clear 
and  exprefs  words  of  an  aft  of  parliament ;  yet  it  has  been  thought, 
from  this  laft  article  in  the  a<5l  of  union,  that  this  prerogative  of  the 
crown  is  virtually  abrogated,  as  the  exercife  of  it  would  necefla- 
rily  deftroy  the  proportion  of  the  reprefentatives  for  the  two  king- 
doms. (See  I  Doug.  El.  Cafes y  70.  The  Preface  to  Glanv.  Rep,  and 
Simeon's  La'w  rf  EleB.  91 . )  It  was  alfo  agreed,  that  the  mode  of 
the  elcftion  of  the  peers  and  commons  /hould  be  fettled  by  an  a6l 
pafTed  in  the  parhament  of  Scotland,  which  was  afterwards  recited, 
ratified,  and  made  part  of  the  aft  of  union.  And  by  that  ftatute 
it  was  enafted,  that  of  the  45  commoners,  30  fhould  be  elefted 
by  the  (hires,  and  15  by  the  boroughs ;  that  the  city  of  Edinburgh 
fhould  eleft  one,  and  that  the  other  royal  boroughs  fhould  be  di- 
vided into  fourteen  diflrifts,  and  that  each  f^f^-ift  fhould  return 
one.     It  was  alfo  provided,  that  no  perfon  fhould  eleft  or  be  elefted 

one 
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23.  The  fixteen  peers  of  Scotland  (ball  have  all  privileges 
of  parliament :  and  all  peers  of  Scotland  (hall  b;^  peers  of 
Great  Britain,  and  rank  next  after  thofe  of  the  fame  degree 
at  the  time  of  the  union,  and  (hall  have  all  privileges  of 
peers,  except  fitting  in  the  houfe  of  lords,  and  voting  on  the 
trial  of  a  peer  (7). 


one  of  the  45,  but  who  would  have  been  capable  of  elefting,  or 
of  being  elected,  a  reprefentative  of  a  (hire  or  a  borough  to  the 
parliament  of  Scotland.  Houce  the  eldefl  fon  of  any  Scotch  peer 
cannot  be  elecled  one  of  the  45  reprefentatives  ;  for  by  the  law  of 
Scotland,  prior  to  the  union,  the  eldeft  fon  of  a  Scotch  peer  v\'as 
incapable  of  fitting  in  the  Scotch  parhament.  ^^/^^/,  2 69.)  There 
feems  to  be  no  fatisfac^or)^  reafon  for  this  reftri6lion,  which  would 
not  equally  extend  to  the  exclufion  of  all  the  other  fons  of  a  peer. 
Neither  can  fuch  eldeft  fon  be  entitled  to  be  enrolled  and  vote  as  a 
freeholder  for  any  commiffioner  of  a  (hire,  though  otherwife  qua-r 
ified,  as  was  lately  determined  by  the  houfe  of  lords  in  the  cafe  of 
lord  Daer,  March  26,  1793.  ^'^^  ^'^^  eldeft  fons  of  Scotch  peers 
may  reprefent  any  place  in  England,  as  many  do.  (2  Hatf.  Prec. 
12.)  The  two  ftatutes,  9  Ann.  c.  5.  and  33  Geo.  II.  c.  20.  re- 
quiring knights  of  fhires  and  members  for  boroughs  to  have  re- 
fpeftively  600/.  and  300/.  a  year,  are  exprefsly  confined  to  Eng. 
land.  But  a  commiffioner  of  a  fhire  muft  be  a  freeholder,  and  it 
is'  a  general  rule  that  none  can  be  elected,  but  thofe  v/ho  can 
cleft.  fIFightjZSg.)  And  till  the  contrary  was  determined  by 
a  committee  of  the  houfe  of  commons  in  the  cafe  of  Wigtown  in 
1775,  (2  Doug.  181.)  it  was  fuppofed  that  it  was  neceffary  that 
every  reprefentative  of  a  borougii  fnould  be  admitted  a  burgefs 
of  one  of  the  boroughs  v%-hich  he  reprefented.  (IVightj^o^.)  It 
ftill  holds  generally  true  in  fhires  in  Scotland,  that  the  qualifica- 
tions of  the  cledors  and  elefted  are  the  fame ;  or  that  eligibihty 
and  a  right  to  eleft  are  convertible  terms.  Upon  fome  future  oc- 
cafiou  I  fhall  endeavour  to  prove,  tirat,  in  the  origin  of  reprefent- 
ation,  they  were  univerfally  the  fame  in  England. 

(7  )  Since  the  union,  the  following  orders  have  been  made  in  the 
houfe  of  lords  refpcctlng  the  peerage  of  Scotland.  Queen  Anne, 
in  the  feventh  year  of  her  reign,  had  created  James  duke  of 
Queenfbury  duke  of  Dover,  with  remainder  in  tail  to  his  fccond 
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These  are  the  principal  of  the  twenty- five  articles  of 
unioHj  which  are  ratified  and  confirmed  by  flatute  5  Ann. 
c   8.  in  winch  flatute  there  arc  alfo  two  acts  of  parliament 


fon,  then  earl  of  Solway  in  Scotland  ;  and  upon  the  21*1  of  Ja- 
nuary 1708-9,  it  was  refolvcd  by  the  lords,  that  a  peer  of  Scot- 
land claiming  to  lit  in  the  houfe  of  peers  by  virtue  of  a  patent 
paffed  under  the  great  feal  of  Great  Britain,  and  who  now  fits  in 
the  parliament  of  Great  Britain  had  no  right  to  voce  in  the  elec- 
tion  of  the  fixteen  peers  who  are  to  reprefent  the  peers  of  Scotland 
in  parliament. 

The  duke  of  Hamilton  havincr  been  created  duke  of  Brandon, 
it  was  refolved  by  the  lords  on  the  20th  of  December  171 1,  that 
jio  patent  of  honour  granted  to  any  peer  of  Great  Britain,  who  was 
a  peer  of  Scotland  at  the  time  of  the  union,  fhould  entitle  him  to 
fit  in  parliament.  Notvvithllanding  this  refolution  gave  great 
offence  to  the  Scctch  peerage,  and  to  the  queen  and  her  miniflry, 
yet  a  few  years  aiterwards,  when  the  duke  of  Dover  died,  leaving 
the  earl  of  Salway,  the  next  in  remainder,  an  infant,  who,  upon 
his  coining  of  his  age,  petitioned  the  king  for  a  v\Tit  of  fummons  as 
duke  of  Dover  ;  the  queftion  was  again  argued  on  the  1 8th  of 
December  1719,  and  the  claim  as  before  difallowed.  .(See  the 
argument,  i  P.  ff^ms.  582.)  But  in  1782  the  duke  of  Hamihon 
claimed  to  fit  as  duke  of  Brandon,  and  the  queftion  being  referred 
to  the  judges,  they  were  unanimoufly  of  opinion,  thr,t  tl^  peers  of 
Scotland  are  not  difabled  from  receivinp-,  fubfequently  to  the  union, 
a  patent  of  peerage  ot  Great  Britaia,  with  all  the  privileges  ufually 
incident  thereco.  Upon  which  the  lords  certified  to  the  king, 
that  the  writ  of  fummons  ought  to  be  allowed  to  the  duke  of 
"Brandon,  who  now  enjoys  a  feat  as  a  Britiih  peer.  (6th  June  1 782. ) 
But  there  never  was  any  objeftion  to  an  JSnglifli  peer's  taking  a 
Scotch  peerage  by  defcent ;  and  therefore,  before  the  laft  decifion, 
whei.  it  was  wifhed  to  comer  an  Englifh  title  upon  a  noble  family 
of  Scotland,  the  eideft  fon  of  the  Scotch  peer  was  created  in  his 
father's  life-time  an  Englifh  peer,  and  this  creation  was  not 
afftfted  by  the  annexation  by  inheritance  of  the  Scotch  peerage. 
On  the  13th  February  1787,  it  was  refolved,  that  the  earl  of 
Abercorn  and  the  Duke  of  Queenihury,  who  had  been  chofen  of 
the  number  of  the  fixteen  peers  of  Scotland,  having  been  created 

.       peers. 
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recited  ;  the  one  of  Scotland,  whereby  the  church  of  Scotland 
and  alfo  the  four  univciiities  of  that  kingdom  are  eftabliOied 
for  ever,  and  all  fucceeding  fovereigns  are  to  take  an  oath  in- 
violably to  maintain  the  fame  ;  the  other  of  England,  5  Ann. 
c.  6.  whereby  the  acls  of  uniformity  of  1  j  Eiiz.  and  13 
Car.  II.  (except  as  the  fame  had  been  altered  by  parliament 
at  that  time)  and  all  other  a6ls  then  in  force  for  the  prefer- 
vation  of  the  church  of  England,  are  declared  perpetual  \  and 
it  is  ftipulated  that  every  fubfcquent  king  and  queen  fhail 
take  an  oaih  inviolably  to  maintain  the  fame  within  England, 
Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed, 
And  it  is  enadled,  that  thefe  two  a6H  **  fhall  for  ever  be 
<*  obferved  as  fundamental  and  eilential  conditions  of  the 
<<  union. '^ 

Upon  thefe  articles  and  acl  of  union,  it  is  to  be  obferved^ 
I,  That  the  two  kingdoms  are  now  fo  infep;-trabiy  united,  that 
nothing  can  ever  difuiiite  them  again  ;  except  the  mutual  con- 
fcnt  of  both,  or  the  fuccefsful  refiriance  of  either,  upon  ap- 
prehending an  infringement  of  thofe  points  which,  when  they 
were  feparate  and  indcpc-ndent  nations,  it  was  mutually  ftipu- 
lated fhould  be  *'  funfi^mental  and  eilential  conditions  of  the 


peers  of  Great  Bntain,  thereby  ceafed  to  fit  in  that  houfe  as  re- 
prefentatives  of  the  peerage.  See  the  argument  in  Ann  Reg.  for 
1787,  p.  95.  At  the  eledtion  occafioned  by  the  lall  refolution, 
the  dukes  of  Queen/bury  and  Gordon  had  given  their  votes  as 
peers  of  Scotland,  contrary  to  ihe  refolution  of  1709  ;  in  confe- 
qtience  of  which  it  was  refolved  i8th  May  1787,  that  a  copy  of 
that  refolution  fhould  be  tranfn  itted  to  the  lord  recfiiter  of  Scot- 
land  as  a  rule  for  his  future   proceeding  iu  cafes  of  election. 

The  duke   of  Queei-fbury  and  rriarquis  of  Abercorn  had  ten- 
dered their  votes  at  the  laft  general  eledtion,  and  their  votes  were* 
rejedlcd  ;  but  notv/ithftanding  the  former  refolutiocs,  on  23d  Tvlay 
1793,  it  wasreiqlved,  that  if  duly  tendered  they  ought  to  have 
been  counted. 


^*  union. 
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**  union.  *^.'*  2.  That  whatever  elfe  may  be  deemed  "  fun- 
*'  damental  and  efTentlal'  conditions,"  the  prefervatiqn  oi  the 
two  churches  of  England  and  Scotland,  in  the  fame  i'late  that 
they  were  in  at  the  time  of  the  union,  and  the  maintenance  of 
the  acls  of  uniformity  which  eflabliOi  our  common  praver, 
are  exprcf.>Iy  declared  fo  to  be.  3.  That  therefore  any  altera- 
tion m  the  conftitution  of  either  of  thofe  churches,  or  in  the 
liiurgyot  the  church  of  England,  (unlefs  with  the  confentof 
the  refpeclive  churches,  collt ctively or  reprefentatively  given,) 
would  be  an  infringement  of  thefe  "fundamental  and  eficntial 
"  conditions,"  and  greatly  endanger  the  union.  4.  That  the 
municipd  laws  of  Scotland  are  ordained  to  be  (liil  obferved 
in  that  part  of  the  ii'iand,  unlefs  altered  by  parliament  ;  and, 
as  the  parliament  hns  not  yet  thought  proper,  except  in  a 
few  inilances,   to  alter  them,   they  (till  (with  regard  to  the 

*  It  may  juftly  be  doubted,  whether  To  illuitrate  this  matter  a  little  far- 
even  fuch  aa  infringement  (though  a  ther:  an  a£l  of  parliament  to  repeal  or 
nianlfeft  breach  of  good  laith,  unlefs  done  alter  the  aft  of  uniformity  in  England, 
upon  the  molt  prefTrng  neceffity)  would  cr  to  eftablifh  epifcopacy  in  Scotland, 
of  itfelf  difTolve  theuni^in:  for  the  bare  would  doubtlefs  in  point  of  authority  be 
idea  of  a  fcte,  without  a  power  fome-  futHciently  valid  and  binding  :  and,  not- 
where  vefted  to  alter  every  part  of  it's  withftanding  fuch  an  a<ft,  the  union 
laws,  is  the  height  of  political  abfurdity.  wojld  continue  unbroken.  Nay,  each 
The  truth  feems  to  be,  ".hat  in  fuch  an  of  thefe  merdires  might  be  fafely  and  ho- 
incorporaie  union  (which  is  well  diRin.-  nourably  purfucd,  if  rcfpe6lively  agree- 
guiflied  by  a  very  learned  prelate  from  able  to  the  fentiments  of  the  Englifh 
a  foeddraic  alliance^  where  fuch  an  in-  church,  or  the  kirk  in  Scotland.  But 
friiigement  would  certainly  refcind  the  it  {houid  feem  neither  prudent,  nor  per- 
compail)  the  two  contracting  ftates  are  haps  confident  with  good  faith,  to  ven- 
tot.dly  ani^inihted,  \\ithout  any  power  ture  upon  either  of  thefe  fleps,  by  a  fpon- 
of  n  revival;  and  a  third  arifes from  their  taneous  exertion  of  the  inherent  powers 
conjun^fion,  in  which  nil  the  rights  of  of  parliament,  or  at  the  inftance  of  mere 
fovercigntv,  and  particularly  th.-it  of  le-  individuals — So  facred  indeed  are  the 
gill:  .'ion,  miifc  of  ncceffity  refidc.  (See  laws  above-ircntioned  (for  prote(iting 
Warbuiton's  alliance,  195.)  But  the  each  church  and  the  Englifli  liturgy) 
v/anron  or  imprudt^nt  exertion  of  this  eftcemed,  that  in  the  regency  aiSs  botli 
right  would  probably  raire  a  very  alarm-  of  1751  r.nd  176c  the  regents  are  ex- 
jng  ferment  in  the  minds  of  individuals  ;  prefsly  difabled  from  afTenting  to  the 
and  therefore  it  is  hinted  above  that  fuch  repeal  or  alteration  of  either  thefe,  or  the 
an  attempt  might  endanger  (though  by  act  of  fettiement. 
no  meuns  dejiroy)  the  uni(.)4j. 

particulars 
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particulars  unaltered)  continue  in  full  force.  Wherefore  the 
municipal  or  common  laws  of  England  are,  generally  fpeak- 
ing,  of  no  force  or  validity  in  Scotland  (8);  and  of  confe- 
quence  in  the  enfuing  commentaries,  we  (hall  have  very 
little  occafion  to  mention,  any  farther  than  fometimes  by  way 
of  illuftration,  the  municipal  laws  of  that  part  of  the  united 
kingdoms. 

The  town  of  Berwick  upon  Tweed  was  originally  part  of  [  99  3 
the  kingdom  of  Scotland;  and,  as  fuch,was  for  a  time  reduced 
by  king  Edward  I.  into  the  pofTeffion  of  the  crown  of  Eng- 
land :  and  during  fuch  its  fubjedlion,  it  received  from  that 
prince  a  charter,  which,  (after  its  fubfequent  ceflion  by  Ed- 
ward Balliol,  to  be  for  ever  united  to  the  crown  and  realm 
of  England)  was  confirmed  by  king  Edward  III.,  with  fome 
additions ;  particularly  that  it  fhould  be  governed  by  the 
laws  and  ufages  which  it  enjoyed  during  the  time  of  king 
Alexander,  that  is,  before  it's  reduction  by  Edward  I.  It's 
conftitution  was  new- modelled,  and  put  upon  an  Englifh 
footing  by  a  charter  of  king  James  I.  ;  and  all  it's  liberties, 
franchifes,  and  cuftoms,  were  confirmed  in  parliament  by 
the  ftatutes  22  Ed.  IV.  c.  8.  and  2  Jac.  I.  c.  28.  Though 
therefore  it  hath  fome  local  peculiarities,  derived  from  the 
ancient  law  of  Scotland  *^,  yet  it  is  clearly  part  of  the  realm 
of  England,  being  reprefented  by  burgefles  in  the  houfe  of 
commons,  and  bound  by  all  a£l:s  of  the  Britifli  parliament, 
whether  fpecially  named  or  oiherwife.  And  therefore  it  was 
(perhaps  fuperfluoufly)  declared  by  ftatute  20  Geo.  II.  c.  42. 
that  where  England  only  is  mentioned  in  any  a6l  of  parlia- 
ment, the  fame  notwith.flanding  hath  and  fliail  be  deemed  to 

*■  Hale  Hift.C.  L.  183.    i  Sid.  382.  462.     a  Show,  365. 

(8)  A6ls  of  parliament  in  general  palTed  fince  the  union,  extend 
to  Scotland  ;  but  where  a  flatuteis  not  applicable  to  Scotland,  and 
where  Scotland  is  not  intended  to  be  included,  the  method  is  to 
declare  by  pro-c'tf'^  that  it  does  not  extend  to  Scotland.  3  Burr,  853 . 

comprehend 
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comprehend  the  dominion  of  Wales  and  town  of  Berwick 
upon  Tweed.  And  though  certain  of  the  king's  wri:s  or 
procefles  of  the  courts  of  Wcftminfter  do  not  ufually  run  into 
Berwick,  any  more  than  the  principahty  of  Wales,  yet  it 
hath  been  folemnly  adjur'ged  ^  that  all  prerogative  writs  (as 
thofe  of  mandamus f  prohibition,  habeas  corpus ^  certiorariy  t^c») 
mayilTue  to  Berwick  as  well  as  to  every  other  of  the  domi- 
nions of  the  crown  of  England,  and  that  indi6lments  and 
other  local  matters  j^rifing  in  the  town  of  Berwick  may  be 
tried  by  a  jury  of  the  county  of  Northumberland  (9). 

As  to  Ireland,  that  is  flill  a  di(lin£l  kingdom ;  though  a 
dependent  fubordinate  kingdom.  It  was  only  entitled  the 
dominion  or  lordfhip  of  Ireland  '^,  and  tlie  king's  ftile  was  eo 
£  100  3  other  than  dominus  Hiberfiiae^  lord  of  Ireland,  till  the  thirty- 
third  year  of  king  Henry  the  eighth  -,  when  he  affqmed  (10) 
the  title  of  king,  which  is  recognized  by  a6l  of  parliament 
35  Hen.  VIIL  c.  3.  But,  as  Scotland  and  England  are 
now  one  and  the  fa.v.e  kingdom,  and  yet  differ  in  their  mu- 
nicipal laws  ;  fo  England  ^nd  Ireland  are,  on  the  other  hand, 
diftirift  kingdoms,  and  yet  in  general  agree  in  their  laws. 
The  inhabitants  of  Ireland  are,  for  the  mod  part,  defcended 
from  the  Englifh,  who  planted  it  as  a  kind  of  colony,  after 
the  conqueiT:  of  it  by  king  Henry  the  fecond  :  and  the  laws 
of  England  were  then  received  and  fworn  to  by  the  IriQi  na- 

s  Cro.  Jac.  543.      7,  Roll.  Abr.  29Z.         ^  Sfai,  HihemUe^  14  Hen.  III. 
£rat.  II  Geo.  I.  c.  i^.     4  Burr.  834. 


(9)  See  the  caf?  of  the  iving  n).  Cowlc,  m  2  Burr.  834.  in 
^A'hich  lord  Manclield  feerns  to  have  collccled  and  methodized  all 
the  learning  re;r7^;ecting  the  conilitution  of  the  town  of  Berwick 
upon  Tweed. 

(10)  The  title  of  king  was  conferred  upon  him  and  his  fuccefTorg 
by  a  flatute  paiTed  in  Ireland  exprefsly  for  that  purpofe,  and  it 
was  made  treiifon  for  any  inhabitant  of  Ireland  to  deny  it.  33  Hen^ 
VIIL  <r.  I.  Irl/h  Stai, 

tion^ 
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tlon,  aflembled  at  the  council  of  Llfmore  ^  And  as  Ireland, 
thus  conquered,  planted,  and  governed,  ftill  continues  in  a 
(late  of  dependence,  it  muft  neceffarily  conform  to,  and  be 
obliged  by,  fuch  laws  as  the  fuperior  ftate  thinks  proper  to 
prefcribe. 

At  the  time  of  this  conquefl  the  Irifh  were  governed  by 
what  they  called  the  Brchon  law,  I'o  filled  from  the  Irifh 
name  of  judges,  who  were  denominated  Brehons*^.  But 
hing  John  in  the  twelfth  year  of  his  rel^n  went  into  Ireland 
and  carried  over  with  him  many  able  fagss  of  the  law  *,  and 
there  by  his  letters  patent,  in  right  of  the  dominion  of  con- 
quefl, is  faid  to  have  ordained  and  eflabliflied  tliat  Ireland 
(hould  be  governed  by  the  lav/s  of  England  ^ :  which  letters 
patent  fir  Edward  Coke  ^  apprehends  ro  have  been  there  con- 
firmed in  parliament.  But  to  this  ordinance  many  of  the 
Irifh  were  averfe  to  conform,  and  dill  fluck  to  tlieir  Brehoii 
law  :  fo  that  both  Henry  the  third  "  and  Edward  the  firfl  ^ 
were  obliged  to  renew  the  injuncftion  ;  ar.d  at  length  in  a 
parliament  holden  at  Kilkennv,  40  Edw.  III.  under  Lionel 
Duke  of  Clarence,  the  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  abolillied,  ic  being  unanimoully  declared 
to  be  indeed  no  law,  but  a  lewd  cuflom  crept  in  of  later 
times.  And  yet,  even 'in  the  rclgn  of  queen  Elizabeth,  the  C  -^^  3 
wild  natives  ftiil  kept  and  preferved  their  Brehon  law  ;  which 
is  defcribed  ^  to  have  been  <«  a  rule  of  right  unwritten,  but 
*<  delivered  by  tradition  from  one  to  another,  in  which  often-* 
"  times  there  appeared  great  (hew  of  equity  in  determ^ininc^ 
**  the  right   between  party  and   party,  but  in   many  things 

*  Pryn.  on  4  \xA.  249.  v.iuniur    Hyhernlcl  Dea   deteprlUes  ex- 
^  4  Inll.  358.     Edm.   Speiuer's   ftate      ijluntj    ct  crr.ni  jvri  dijfvnant,  cdto  cu-d 

«f  Ireland,  p.  15 13.  edit.  Hughes.  leges   cenferi  non  dehcani  ; — ndis  et  cok^ 

'  Vaugh.    294.       2   Pryn.    Rec.   85.  fi  to    mfra  fath  •uiuetur  ^xjcdii-ns^   eif- 

7  Rep.  23.  dem    '.tiendas    ccr.cei^rc  leges  A.vgiic^nas. 

^^  I  Inll.  141.  3  Pivn.  Rec  1210. 
°  ji.H.  30.  iRym.  Feed.  4^2.  ?  Edm.  Speufer,  Hid. 

•  A.  R    J. — -^ro   CO    qtiod  leges  quiht>i 

«  repugnant 
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**  repugnant  quite  both  to  God's  laws  and  man's."  The 
latter  part  of  this  chara£ler  alone  is  afcribed  to  it,  by  the  laws 
before  cited  of  Edward  the  firft  and  his  grandfon. 

But  as  Ireland  was  a  dlftindl  dominion,  and  had  parlia- 
ments of  it's  own,  it  is  to  be  obferved,  that  though  the  im* 
memorial  cufloms,  or  common  law,  of  England  were  made 
the  rule  of  juflice  in  Ireland  alfo,  yet  no  acSls  of  the  Eng- 
lilh  parliament,  fince  the  twelfth  of  king  John,  extended  into 
that  kingdom  ;  unlefs  it  were  fpecially  named,  or  included 
under  general  words,  fuch  as,  **  within  any  of  the  king's  do- 
"  minions."  And  this  is  particularly  expreiTed,  and  the 
reafon  given  in  the  year  books  *J :  **  a  tax  granted  by  the  par- 
•*  liament  of  England  (hall  not  bind  thofe  of  Ireland,  becaufe 
"  they  are  not  fummoned  to  our  parliament ;"  and  again, 
'*  Ireland  hath  a  parliament  of  its  own,  and  maketh  and 
"  akereth  laws;  and  our  ftatutes  do  not  bind  them,  becaufe 
'*  they  do  not  fend  knights  to  our  parliament;  but  their 
*'  perfons  are  the  king's  fubje£ls,  like  as  the  inhabitants  of 
"  Calais,  Gafcoigne,  and  Guienne,  while  they  continued 
"  under  the  king's  fubje£lion."  The  general  run  of  laws, 
enadled  by  the  fuperior  (late,  are  fuppofed  to  be  calculated 
for  its  own  internal  government,  ^md  do  not  extend  to  its 
diftant  dependent  countries,  which,  bearing  no  part  in  the 
legiflature,  are  not  therefore  in  it's  ordinary  and  daily  con- 
templation. But,  when  the  fovereign  legiflative  power  fees 
it  neceflary  to  extend  it's  care  to  any  of  it's  fubordinate  do- 
minions, and  mentions  them  exprefsly  by  name  or  includes 
them  under  general  words,  there  can  be  no  doubt  but  then 
they  are  bound  by  it's  laws  ^ 

[  102  ]  The  original  method  of  paffing  ftatutes  in  Ireland  was 
nearly  the  fame  as  in  England,  the  chief  governor  holding 
parliaments  at  his  pleafure,  which  enabled  fuch  laws  as  they 
thought  proper  K     But  an  ill  ufe  being  made  of  this  liberty, 

q  20  Hen.  VI.  8.     1  Ric.III.  la.  Calvm*s  cafe. 

»■  Yearbook  i  Hen.VII.  3.  7  Rep.a2.         *  Irifh  Stat.  11  Eliz.ft.  3.  c.  8. 

3  particularly 
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particularly  by  lord  Gormanftown,  deputy-lieutenant  in  the 
reign  of  Edward  IV.  %  a  fet  of  ftatutes  were  there  enacted  in 
the  10  Hen.  VII.  (fir  Edward  Poynings  being  then  lord  de- 
puty, whence  they  are  called  Poyning's  laws)  one  of  which", 
in  order  to  reflrain  the  power  as  well  of  the  deputy  as  the 
Irifli  parliament,  provides,  i.  That  before  any  parliament  be 
fummoned  or  holden,  the  chief  governor  and  council  of  Ire- 
land (hall  certify  to  the  king  under  the  great  feal  of  Ireland 
the  confiderations  and  caufes  thereof,  and  the  articles  of  the 
a^ls  propofed  to  be  pafled  therein.  2.  That  after  the  king, 
in  his  council  of  England,  fhall  have  confidered,  approved* 
or  altered  the  faid  a£ls  or  any  of  them,  and  certified  them 
back  under  the  great  feal  of  England,  and  Ihall  have  given 
licence  to  fummon  and  hold  a  parliament,  then  the  iim.^ 
(hall  be  fummoned  and  held  \  and  therein  the  faid  ads  fo 
certified,  and  no  other,  (hall  be  propofed,  received,  or  reject- 
ed '^,  But  as  this  precluded  any  law  from  being  propofed, 
but  fuch  as  were  pre-conceived  before  the  parliament  was  in 
being,  which  occafioned  many  inconveniences  and  made  fre- 
quent diflblutions  neceflary,  it  was  provided  by  the  ftatute  of 
Philip  and  Mary  before-cited,  that  any  new  propofitions 
might  be  certified  to  England  in  the  ufual  forms,  even  after 
the  fummons  and  during  the  feffion  of  parliament.  By  ihis 
means  however  there  was  nothing  left  to  the  parliament  in 
Ireland,  but  a  bare  negative  or  power  of  rejeding,  not  of 
propofing  or  altering  any  law.  But  the  ufage  now  is,  that 
bills  are  often  framed  in  either  houfe,  under  the  denomination 
of  *«  heads  for  a  bill  or  bills  : "  and  in  that  fliape  they  are 
ofi^ercd  to  the  confideration  of  the  lord  lieutenant  and  privy 
council :  who,  upon  fuch  parliamentary  intimation,  or  other - 
wife  upon  the  application  of  private  perfons,  receive  and 
tranfmitfuch  heads,  or  reje£l  them  without  any  tranfmiffion,  r  jq*  i 
to  England.  And  with  regard  to  Poynings'  law  in  particu- 
lar, it  cannot  be  repealed  or  fufpended,  unlefs  the  bill  for 

*  Irifh  Stat.  lo  Hen.  VII.  c.  23.  M.  c.  4. 

"  Cap.  4.  expounded  Vy  3  &  4  Ph.  &         ^  ^  \^(^  ^^2. 

that 
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that  purpofe,  before  it  be  certified  to  England,  be  approved 
by  both  houfes  ''(12). 

^  IrifhStat.  ii  EHz.  ft.  1.  c.  ^3. 


(12)  The  hiilory  of  the  proceedings  of  the  Irifh  parliament 
puWiflied  by  lord  Mountmorres  is  a  very  valuable  acceflion  to 
conftitutionai  learning.  It  is  a  publication,  which,  befides  being 
^  immediately  ufeful  to  Ireland,  affords  much  important  informatioa 
to  thofe  who  are  dcfirous  of  having  a  well-grounded  and  an  ac- 
curate knowlege  of  the  Englifh  conftituticn  ;  for  the  public  pro- 
ceedings of  the  neighbouring  kingdoms  of  Scotland  and  Ireland 
furnifh  llrong  arguments  from  analogy,  when  difficult  quefticns 
arife  refpefting  the  Enghfh  conftitution,  and  they  are  fometimes 
irrefragable  evidence  of  ancient  principles  which  were  once  com- 
mon to  tliem  all. 

Lord  Mountrncrres  obferves  upon  the  ilatute  referred  to  by  the 
learned  judge,  that  to  repeal  Poynings'  law  it  required  the  confent 
of  the  greaternumber  of  the  lords  and  commons,  which,  if  it  meant  any 
thing,  muft  fignify  a  majority  not  of  thofe  who  happened  to  be 
prefent,  but  of  the  whole  number  fumm.oned  to  parliament  ;  and 
that  the  requifition  in  that  fenie-  was  ftriilly  comphed  with  in 
1782,  when  Poynings'  law  was  repealed,   i  Vol.  p.  53. 

I  (hall  here  take  the  liberty  to  fubjoin  an  extradl  from  what 
lord  Mountmorres  calls  "  a  ihcrt  viev^-  of  the  former,  and  of  the 
**  prefent  method  of  palling  laws  and  of  holding  parliments  in  Ire- 
**  land,"  as  it  contains  a  clearer  and  more  authentic  account  thaa 
I  could  eife where  coIle6t : 

**  Before  a  parliament  was  held,  it  was  expedient,  antecedent  to 
"  one  thoufand  feven  hundred  and  eighty-two,  that  the  lord  lieute- 
*'  nant  and  council  fliould  fend  over  an  important  bill  as  a  reafon 
<*  for  fummoning  tliat  affembly.  This  always  created  violent  dif" 
*'  putesand  it  was  conftantly  rejected  ;  as  a  money  bill,  which  ori- 
**  ginated  in  the  council,  was  contrary  to  a  known  maxim,  that 
**  the  commons  hold  the  purfe  of  the  nation  ;  and  as  all  grants 
"  originate  from  them,  fmce,  in  early  times^  they  were  ufed  to 
*'  confult  with  their  conftituents  upon  the  mode,  duration,  and 
**  quantum  of  the  fupply. 

Prcpolitions  for  laws,  or  heads  of  bills,  as  they  are  called,  ori- 
ginated indifferently  in  either  houfe.  After  two  readings  and  a 
committal,  they  were  fent  by  the  council  to  England,  and  were 

«  fub- 


(t 


§  4»  the  Laws  <?/"  England.  103 

But  the  Irlfli  nation  belnc:  excluded  from  the  benefit  of 
tlie  Englifh  ftatutes,  were  deprived  of  many  good  and  profit- 
able laws,  n:\ade  for  the  improvement  of  the  common  law: 
and  the  mcafure  of  juftice   in   both    kingdoms   becoming 

•*  fubmitted,  ufually  by  the  Engli(h  privy  council,  to  the  attorney 
**  and  folicitor  general ;  and  from  thence  they  were  returned  to  the 
**  council  of  Ireland,  from  whence  they  were  fent  to  the  commons, 
"  if  they  originated  there,  (if  not,  to  the  lords,)  and  after  three 
**  readings  they  were  fent  up  to  the  houfe  of  lords,  where  they  went 
**  through  the  fame  ftages  ;  and  then  the  lord  lieutenant  giive  the 
**  royal  affent  in  the  fame  form  v/hich  is  obferved  in  Great  Britain. 

"  In  all  thefe  ftages  in  England  and  Ireland,  it  is  to  be  remem- 
•*  bered,  that  any  bill  was  liable  to  be  rejefted,  amended,  or  al- 
"  tered  ;  but  that  when  they  had  palled  the  great  feal  of  Eng- 
"  land,  no  alteration  could  be  made  by  the  Irifli  parliament. 

"  At  prefent,  by  the  chief  baron  Yelverton's  law,  it  is  not  ne- 
**  cefFary  for  the  council  to  certify  a  bill  under  the  great  fcal  o£ 
**  Ireland,  as  a  reafori  for  fummoning  a  parHament,  but  it  is  or- 
**  dered  to  be  convoked  by  proclamation  from  the  crown,  as  it  is 
**  fummoned  in  England, 

o 

"  Touching  bills,  they  now  originate  in  either  houfe,  and  go  from 
**  one  to  the  other,  as  they  do  in  England  ;  after  which  they  are  de- 
"  pofited  in  the  lords*  office,  when  the  clerk  of  the  crown  takes  a 
<*  copy  of  them,  and  this  parchment  is  attefted  to  be  a  true  copy,  by 
**  the  great  feal  of  Ireland  on  the  left  fide  of  the  inftrument.  Thus 
"  they  are  fent  to  England  by  the  Irifh  council,  and  if  they  are  ap- 
"  proved  of  by  the  king,  this  tranfmifs,  or  copy,  comes  back  with 
**  the  great  feal  of  England  on  the  right  fide,  with  a  commillion  to 
**  the  lord  lieutenant  to  give  the  royal  aflent.  All  bills,  except 
**  money  bills,  remain  in  the  lords'  office ;  but  bills  of  fupply  aie 
**  fent  back  to  the  houfe  of  commons  to  be  prefented  by  the 
**  fpeaker  at  the  bar  of  the  lords  for  the  royal  aflent.  Hence  it  is 
**  manifeft,  that  no  alteration  can  now  be  made  in  bills,  except  in 
"  parliament,  as  the  record,  or  original  roll,  remains  in  the  lords' 
**  office  till  it  obtains  the  royal  aflent. 

•*  Of  the  rejeftion  of  bills,  or  not  returning  them  from  England, 
**  it  is  faid  there  are  very  few  inftances  of  fuch  a  refufal  by  the 
"  crown  fince  one  thoufand  feven  hundred  and  eighty-two  ; 
•*  though,  doubtlefs,  the  royal  negative  in  both  kingdoms  is  as  clear 
•*  a  privilege  as  any  other  prerogative.'*  i  Vol.  57. 
Vol.  I.  K  thence 
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thence  no  longer  uniform,  it  was  therefore  enabled,  by  ano- 
ther of  Poynings'  laws  y,  that  all  aifls  of  parliament,  before 
made  in  England,  ftiould  be  of  force  within  the  realm  of 
Ireland  ^.  But,  by  the  fame  rule,  that  no  laws  made  in  Eng- 
land, between  king  John's  time  and  Poynings'  law,  were  then 
binding  in  Ireland,  it  follows  that  no  acts  of  the  Englifh  par- 
liament made  fince  the  lo  Hen,  VII.,  do  now  bind  the  people 
of  Ireland,  unlefs  fpecially  named  or  included  under  general 
words  ^.  And  on  the  other  hand  it  is  equally  clear,  that 
%here  Ireland  Is  particularly  named,  oris  included  under  ge- 
neral words,  they  are  bound  by  fuch  adls  of  parliament.  For 
this  follows  from  the  very  nature  and  conllitution  of  a  de- 
pendent ftate  :  dependence  being  very  little  elfe>  but  an  obli- 
gation to  conform  to  the  will  or  law  of  that  fuperior  perfon 
or  ilate,  upon  which  the  inferior  depends.  The  original  and 
true  ground  of  this  fuperiority,  in  the  prefent  cafe,  is  what 
we  ufually  call,  though  fomewhat  improperly,  the  right  of 
•conqueft'j  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature  ;  but  which  in  reafon  and  civil  policy  can 
jnean  nothing  more,  than  that,  in  order  to  put  an  end  to 
hoflilities,  a  compati:  is  either  exprefsly  or  tacitly  made  be- 
tween the  conqueror  and  the  conquered,  that  if  they  will  ac- 
knowledge the  vidor  for  their  mailer,  he  will  treat  them  for 
•the  future  as  fubjedls,  and  not  as  enemies  ^. 

But  this  ftate  of  dependence  being  alnioft  forgotten,  and 

ready  to  be  difputed  by  the  Iri(h  nation,  it  became  necefiary 

fome  years  ago  to  declare  how  that  matter  really  ftood  :  and 

therefore   by  Hat.   6  Geo.  I.    c.  5.  it  is  declared,   that  the 

kingdom  of  Ireland  ought  to  befubordinate  to,  and  depend- 

[  104  3    ^^^  upon,  the  imperial  crown  of  Great  Britain,  as  being  in- 

feparably  united  thereto :  and  that  the  king's  majefty,  with 

the  confcnt  of  the  lords  and  commons  of  Great  Britain  ih 

parliament,  hath  power  to  make   laws  to  bind  the  people 

of  Ireland  (13). 

3^  cap.  aa.  *  12  Rep.  111. 

^  4lnft.  351.  ^  Puff.  L.  of  N.  viii.  6.  24.^ 

(13)   Prynne  in  his  learned  argument  has  enumerated  feveral 
ftatutcs  made  in  England  from  the  time  of  king  John,  by  which 

Irelaiid 
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Thus  we  fee  how  extenfively  the  laws  of  Ireland  commu- 
nicate with  thofe  of  England  ;  and  indeed  fuch  communi- 
cation is  highly  neceffiry,  as  the  ultimate  refort  from  the 
courts  of  juftice  in  Ireland  is,  as  in  Wales,  to  thofe  in  Eng- 
land :  a  writ  of  error,  (in  the  nature  of  an  appeal)  lying  from 
the  king's  bench  in  Ireland  to  the  king's  bench  in  England  % 
as  the  appeal  from  the  chancery  in  Ireland  lies  immediately 
to  the  houfe  of  lords  here  :  it  being  exprefsly  declared,  by 
the  fame  ftarute,  6  Geo.  I.  c.  5.  that  the  peers  of  Ireland 
have  no  jurifdiction  to  affirm  or  reverfe  any  judgments  or  de- 
crees whatfoever  (14).  The  propriety  and  even  neceffity,  in 
all  inferior  dominions,   of  this   conflitution,  "  that,  though 

*  This  was  law  in  the  time  of  Hen.     intitkd  di-verfity  of  courts,    e.  bar.k    U 
VIII. ;  as  appears  by  the  ancient  book,     roy. 

Ireland  was  bound.  (8  .S"*  TV.  343.)  That  was  an  argument  to 
prove  that  lord  Connor  Maguire,  baron  of  Innefkillin  ixi  Ireland, 
who  had  committed  treafon  in  that  country',  by  being  the  prin- 
cipal contriver  and  ii.ftigator  of  the  Irifh  rebellioirand  maffacre  in 
the  time  of  Car.  I.  and  who  had  been  brought  to  England  againit 
liis  will,  could  be  lawfully  tried  for  it  in  the  king's  bench  at 
Weftminfter  by  a  Middlefex  jury,  and  be  oufted  of  his  trial  by 
his  peers  in  Ireland,  by  forceof  the  llatute  of  35  Hen.  VIII.  c.  2. 

The  prifoner  having  pleaded  to  the  jurlfdidlion,  the  court,  after 
hearing  this  argument,  over-ruled  the  plea,  and  tfee  decifion  was 
approved  of  by  a  refolution  of  the  two  houfes  of  parliament,  and 
lord  Maguire  was  found  guilty,  and  was  afterwards  executed  at 
Tyburn  as  a  traitor. 

(14)  By  an  ail  pafTed  in  the  22  Geo.  III.  c.  53.  the  llatute  of 
Geo.  I.  is  fimply  repealed.  But  as  the  llatute  of  Geo.  I.  was 
thought  to  be  merely  declaratory  of  the  former  law,  the 
repeal  of  it  could  produce  no  further  operation  than  to  render 
the  law  in  fome  degree  lefs  clear  than  that  llatute  had  made  it* 
Therefore  to  produce  the  intended  effed,  it  required  another  fta- 
tute,  which  was  palled  in  the  23  Geo.  III.  c.  28.  which  exprefsly 
declared,  that  in  all  cafes  \\  hatever  the  people  of  Ireland  Ihould  be 
bound  only  by  laws  enaded  by  his  majefty  and  the  parliament  of 
that  kingdom  ;  and  that  no  appeal  or  wi-it  of  error  from  any 
court  in  Ireland  Ihould  for  the  future  be  brought  into  any  of  the 
courts  in  England. 

K  2  «  juftice 
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« 


juftlccbe  in  general  adnriiniftered  by  courts  of  their  own, 
**  yet  that  the  appeal  in  the  iaft  refort  ought  to  be  to  the: 
**  courts  of  the  fuperior  ftate,**  is  founded  upon  thefe  two 
reafons.  i.  Becaufe  otherwife  the  law,  appointed  or  per- 
mitted to  fuch  inferior  dominion,  might  be  inlenfibly  changed 
within  itfelf,  without  the  affent  of  the  fuperior.  2.  Be- 
caufe otherwife  judgments  mij^ht  be  given  to  the  difadvan- 
tage  or  diminution  of  the  fuperiority  ;  or  to  make  the  de- 
pendence to  be  only  of  the  perfon  of  the  king,  and  not  of 
the  crown  of  England  **  ( 15). 

'^  Vaugh.  40Z. 


( 15 )  The  following  ilatement  of  that  great  and  moll  important 
event,  the  union  of  Great  Britain  and  Ireland,  is  extrafted  from 
the  39  &  40  Geo.  III.  c.  67. 

In  purfuance  of  his  Majefly's  moft  gracious  recommendation  to 
the  two  houfcs  of  parliament  in  Great  Britain  and  Ireland  refpec- 
tively,  to  confider  of  fuch  meafures  as  might  beil  tend  to  Hrengthen 
and  confolidate  the  conne(Stion  between  the  two  kingdoms,  the 
two  houfes  of  parliament  in  each  country  refolved,  that,  in  order 
to  promote  and  fecure  the  effential  interefls  of  Great  Britain  and 
Ireland,  and  to  confolidate  the  ftrength,  power,  and  refources  of 
the  Britifh  Empire,  it  was  advifeable  to  concur  in  fuch  meafures 
as  fhould  bell  tend  to  unite  the  two  kingdoms  into  one  kingdom, 
on  fuch  terms  and  conditions  as  fhould  be  eflablifhed  by  the  afts 
of  the  refpeclive  parliaments  in  the  two  countries.  And,  in  fur- 
therance of  that  refolution,  the  two  houfes  of  each  parliament 
agreed  upon  eight  articles,  which>  by  an  addrefs  of  the  refpeftive 
houfes  of  parliament,  were  laid  before  his  Majeily  for  his  confider- 
ation  ;  and  his  Majeily  having  approved  of  the  fame,  and  hav$ig 
recommended  it  to  his  Parliaments  in  Great  Britain  and  Ireland 
to  give  full  effecl  to  them,  they  were  ratified  by  an  aft  pafled  in 
the  parhament  of  Great  Britain  on  the  2d  of  July  1800. 

Art.  I.  That  the  kingdom.s  of  Great  Britain  and  Ireland  fhall, 
on  the  firll  day  of  January  1801,  and  for  ever  after,  be  united 
into  one  kingdom,  by  the  name  of  The  United  Kingdom  of  Great 
Britain  and  Ireland  ;  and  that  the  royal  ftyle  and  titles  of  the 
imperial  crown,  and  the  enfigns,  armorial  flags,  and  banners,  fhall. 
be  fuch  as  fliould  be  appointed  by  his  Majelly^s  royal  procla- 
,  mation.^ 

IC  Art. 
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With  regard  to  the  other  adjacent  iflands  which  are  fub- 
jed  to  the  crown  of  Great  Britain,  fome  of  them  (as  the  iTic 


Art.  II.  That  the  fucceflion  to  the  imperial  crown  fhall  con- 
tinue fettled  in  the  fame  manner  as  the  fiicceffion  to  the  crown  of 
Great  Britain  and  Ireland  flood  before  limited. 

Art.  III.  That  there  fhall  be  one  parliament,  ftyled,  The  Par- 
iiament  of  tlie  United  xCingdom  of  Great  Britain  and  Ireland. 

Art.  IV.  That  four  lords  fpiritual  of  Ireland,  by  rotation  of 
feflions,  and  28  lords  temporal  of  Ireland,  elefted  for  life  by  the 
Peers  of  Ireland,  fhall  fit  in  the  Houfe  of  Lords  ;  and  100  com- 
moners, two  for  each  county,  two  for  the  city  of  Dublin,  and 
two  for  the  city  of  Cork,  one  for  Trinity  College,  and  one  for 
^ach  of  the  31  mod  confiderabie  cities  and  boroughs,  rhall  be  the 
number  to  fit  in  the  Houfe  of  Commons  on  the  part  of  Ireland. 

That  queftions  refpefting  the  rotation  or  election  of  the  fpiritual 
or  temporal  peers  fhall  be  decided  by  the  Houfe  of  Lords,  and 
in  the  cafe  of  an  cq^uality  of  votes  in  the  election  of  a  temporal 
peer,  the  clerk  of  the  parliament  fhall  determine  the  eleflion  by 
drawincr  one  of  the  names  from  a  jrlafs. 

O  to 

That  a  peer  of  Ireland,  not  elocled  one  of  the  28,  may  fit  in 
the  Houfe  of  Commons  ;  but  whilil  he  continues  a  member  of  the 
Houfe  of  Commons,  he  fhall  not  be  entitled  to  the  privilege  of 
peerage,  nor  capable  of  being  elefted  one  of  the  28,  nor  of  voting 
at  fuch  elecStion,  and  he  fhall  be  fued  and  indicled  for  any  offence 
9S  a  commoner. 

That  as  often  as  three  of  the  peerages  of  Ireland,  exifling  at  the 
)time  of  the  Union,  fhall  become  extinct,  the  king  may  create  one 
peer  of  Ireland  ;  and  when  the  peers  bf  Ireland  are  reduced  to 
100  by  extinction,  or  otherwife,  exclufive  of  thofe  who  fliall  hold 
any  peerage  of  Great  Britain  fiibfifting  at  the  time  of  the  L^nion, 
or  created  of  the  united  kingdom  fnice  the  Union,  the  king  may 
then  create  one  peer  of  Ireland  for  every  peerage  that  becomes 
extin£l,  or  as  often  as  any  one  of  them  is  created  a  peer  of  the 
united  kingdom,  fo  that  the  king  may  always  keep  up  the 
number  of  100  Irifti  peers,  over  and  above  thofe  wno  have  an 
hereditary  feat  ni  the  Houfe  cf  Lords,    ' 

That  queftions  refpeding  the  ele6lion  of  the  members  of  the 
Houfe  of  Commons  returned  for  Ireland,  fhall  be  tried  in  the 
fame  manner,  as  queftions  refpcdting  the  elections  for  places  in 
Great  Britain,  fubjeCl  to  fuch  particular  regulations  as  the  par- 
Jjament  afterwards  fhall  deejn  es;;>caicut. 

K  3  That 
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of  "Wight,  of  Portland,   of  Thaner,    b"V.)   are    comprized 
within  fome  neighbouring   county,   and  are  therefore  to  be 


That  the  quahficalions  by  property  of  the  reprefentatives  in 
Ireland,  fhall  be  the  fame  refpeClively  as  thofe  for  counties,  cities, 
and  boroughs  in  England,  unlefs  fome  other  provifion  be  after- 
wards made. 

Until  an  aft  fliall  be  paffed  in  the  parliament  of  the  united 
kingdom,  providing  in  what  cafes  perfons  holding  oflices  and 
places  of  profit  under  the  crown  of  Ireland,  Ihall  be  incapable  of 
fitting  in  the  Houfe  of  Commons,  not  more  than  20  fuch  perfons  ^ 
fhall  be  capable  of  fitting ;  and  if  more  than  20  fuch  perfons  Ihall  ^ 
be  returned  from  Ireland,  then  the  feats  of  thofe  above  20  fhall 
be  vacated,  who  have  laft  accepted  their  offices  or  places. 

That  all  the  lords  of  parliament  on    the  part  of  Ireland,  fpiri- 
tual  and  temporal,  fitting  in  the  Houfe  of  Lords,  fliall  have  the 
fame  rights  and  privileges  refpeftively  as  the  peers  of  Great  Bri- 
tain ;  and  that  all  the  lords  fpiritual  and  temporal  of  Ireland  fliall 
have  rank    and   precedency   nest  and  immediutely  after  all  the 
perfons  holding   peerages  of  the  like  order  and  degree  in  Great 
Britain,  fubfifting  at  the  time  of  the  union  ;   and  that  ail  peerages 
hereafter  created  of  Ireland,  or  of  the  united  kingdom,  of  the 
fame  degree,  fliall  have  precedency  according  to  the  dates  of  their     | 
creations  ;  and  that  all  the  peers  of  Ireland,  except  thofe  who  are     j 
mem.bers  of  the  Houfe  of  Comm.ons,  fliall  have  all  the  privileges  of 
peers  as  fully  as  the  peers  of  Great  Britain,  the  right  and  privi-     : 
leges  of  fitting  in  the  Houfe  of  Lord5,  and  upon  the  trial  of  peers     \ 
only  excepted. 

Art.  V.  That  the  churches  of  England  and  Ireland  be  united 
into  one  proteflant  epifcopal  church,  to  be  called  The  United 
Church  of  England  and  Ireland  ;  that  the  doctrine  and  worfliip 
fhall  be  the  fame  ;  and  that  the  continuance  and  prefervation  of 
the  united  church  as  the  eftabhflied  church  of  England  and  Ire- 
land, fliall  be  deemed  an  eflencial  and  fundamental  part  of  the 
union-;  and  that,  in  like  manner,  the  church  of  Scotland  fliall 
remain  the  fame  as  is  nov/  cfiabhflied  by  law,  and  by  the  a<?£S  of  \ 
union  of  England  and  Scotland. 

Art.  VI.  The  fubjefts  of  Great  Britain  and  Ireland  fliall  be 
entitled  to  the  fame  privileges  with  regard  to  trade  and  navigation, 
and  alfo  in  refpeil  of  all  treaties 'with  foreign  powers. 

That  all  prohibitions  and  bounties  upon  the  importation  of 
merchandize  from  one  country  to  the  other  fliall  ceafe. 

But 
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looked  upon  as  annexed  to  the  mother  ifland,  and  part  of  the 
kingdom  of  England.  But  there  are  others  which  require  a 
more  particular  confideration. 

And,  firft,  the  ifle  of  Man  is  a  didina  territory  from  Eng- 
land, and  is  not  governed  by  our  laws :  neither  doth  any  a£t 
of  parliament  extend  to  it,  uniefs  it  be  paiticuhriy  named 


But  that  the  importation  of  certain  articles  therein  enumerated 
/hall  be  fubjeA  to  fuch  countervailing  duties  as  are  fpccified  in  the 

aa. 

Art.  VII.  The  finking  funds,  and  tl:e  intereft  of  the  national 
debt,  of  each  country,  fliall  be  defrayed  by  each  feparately.  And, 
for  the  fpace  of  20  years  after  the  union,  the  contribution  of 
Great  Britain  and  Ireland  towards  the  public  expenditure  in  each 
year,  fuall  be  in  the  proportion  of  fifteen  to  tv/o,  fubjedl  to  future 
regulations. 

Art.  VIII.  All  the  laws  and  courts  of  each  kingdom  fhall  re- 
main the  fame  as  they  are  nov/  eftablifhed,  fubjedl  to  fuch  al- 
terations by  the  united  parliament  as  circumftances  may  require  ; 
but  that  all  writs  of  error  and  appeals  fhall  be  decided  by  the 
Houfe  of  Lords  of  the  united  kingdom,  except  appeals  from  the 
court  of  admiralty  in  Ireland,  which  fhall  be  decided  by  a  court 
of  delegates  appointed  by  the  court  of  chancery  in  Ireland. 

The  ftatute  then  recites  an  a£t  pafTed  in  the  parliament  of 
Ireland,  by  which  the  rotation  of  the  four  fpiritual  lords  for  each 
feflions  is  fixed  ;  and  it  alfo  dire6ls  the  time  and  mode  of  elecling 
the  28  temporal  peers  for  life  ;  and  it  provides  that  64  coimty 
members,  two  for  each  county,  two  for  the  city  of  Dublin,  two 
for  the  city  of  Cork,  one  for  Trinity  College,  I')ub!in,  and  one 
for  each  of  3 1  cities  and  towns  which  are  there  fpecified,  which 
are  the  only  places  in  Ireland  to  be  reprefented  in  future.  One 
of  the  two  members  of  each  of  thofe  places  was  chofen  by  lot, 
uniefs  the  other  withdrew  his  name  to  fit  in  the  firft  parliament, 
but  at  the  next  eledlions,  one  member  only  will  be  returned. 

An  Irifh  peer  is  now  entitled  to  every  privilege,  except  that  of 
fitting  in  the  Houfe  of  Lords ;  uniefs  he  choofes  to  waive  it,  in 
order  to  fit  in  the  Houfe  of  Ccmm.ons  ;  and  therefore  Irifh  peers, 
who  are  not  members  of  the  Houfe  of  Commons,  are  entitled  to 
the  letter  miffive  from  the  court  of  chancery,  when  a  bill  is  file4 
againlt  them.  8  FcJ,  Jun.  6c  i. 

^  4  tbsrein} 
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therein  ;  and  then  an  a£l:  of  parliament  is  binding  there  ^.  It 
was  formerly  a  fubordinate  feudatory  kingdom,  fubje£\:  to  the 
kings  of  Norway  ;  then  to  king  John  and  Henry  III.  of  Eng- 
land ;  afterward  to  the  kings  of  Scotland  •,  and  then  again  to 
the  crown  of  England :  and  at  length  we  find  king  Henry  IV., 
claiming  the  ifland  by  right  of  conquefl:,  and  difpofing  of  it 
to  the  earl  of  Northumberland  ;  upon  whofe  attainder  it  was 
granted   (by  the  name  of  the  lordftiip  of  Man)  to  fir  John 
-  de  Stanley  by  letters  patent  7  Henry  IV.  ^     In  his  lineal  de- 
fcendants  it  continued  for  eight  generations,  till  the  death  of 
Ferdinando  earl  of  Derby,  A.  D.  1594  :  \yhen  a  controverfy 
arofe  concerning  the  inheritance  thereof,  between  his  daugh- 
ters and  William  his  furviving  brother  ;  upon  which,  and  a 
doubt  that  was  (tarted  concerning  the  validity  of  the  original 
patent  s^   th.e   ifland  was  feized  into  the  queen's  hands,  and 
afterwards  various  grants  were  made  of  it  by  king  James  the 
iirft ;  all  which  being  expired  or  furrendered,  it  was  granted 
afrefn  in  7  Jac.  I.  to  William  earl  of  Derby,   and  the  heirs 
male  of  his  body,  with  remainder  to  his  heirs  general ;  which 
grant  was  the  next  year  confirmed  by  a6l  of  parliament,  with 
a  redraint  of  the  power  of  alienation  by  the  faid  earl  and  his 
iiTue  male.     On  the  death  of  James  earl  of  Derby,  A.  D. 
1735,  the  male   line  of  Earl  William  failing,  the  duke  of 
Atholl  fucceeded  to  the  ifland  as  heir  general   by  a  female 
branch.      In  the  mean   time,   though  the  title  of  king  had 
long  been  difufed,  the  earls  of  Derby,  as  lords  of  M-an,  had 
maintained  a  fort  of  royal  authority  therein  ;  by  afTenting  or 
r  106  ]    diflcnting  to  laws,   and  exercifing   an  appellate  jurifdi6:ion. 
Yet,  though  no  Englifh  writ,  or  procefs  from  the  courts  of 
"Weftminfi-er,  was  of  any  authority   in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  ifland  to  the  king  of  Great 
Britain  in  council^.  But  the  diftin6l  jurifdi6lion  of  this  little 
fubordinate  royalty  being  found  inconvenient  for  the  purpofes 
of  public  juftice,   and  for  the  revenue,  (It  aflTording  a  con)- 
iRodious  afylum  for  debtors,  outlaws,  and  fmugglers,)  authq- 
rity  was  given  to  the  treafury  by  fl:atute  12  Geo.  I,  c.  28.^0 
purchafe  the  interefl;  of  the  then  proprletois  for  the  ule  of  the 

c  4lnrt;.  284.     2  And.  116.  8  Camden,  Eliz.  ^.i?.  1594, 

5  Selden,  tit.  hon.  i.  3,  ''  iP.Wms  329. 

crown : 
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crown  :  which  purchafe  was  at  length  completed  in  the  year 
1765,  and  confiimed  by  ftatutes  5  Geo.  III.  c.  26.  and 
39  (  'S)  whereby  the  whole  ifland  and  all  it's  dependencies 
fo  granted  as  aforefaid,  (except  the  landed  prrptrty  of  the 
Atholl  family,  their  manerial  rights  and  emoluments,  and  the 
patronage  of  the  bifhpprick  ^  and  other  ecclefiaftical  bene- 
fices,) are  unalienably  veiled  in  the  crown,  and  fubjedled  to 
the  regulations  of  the  Britifh  excife  and  cuftoms. 

The  iflands  of  Jerfey,  Guernfey,  Sark,  Aldcrrey,  and 
their  appendages,  were  parcel  of  the  duchy  of  Normandy, 
and  were  united  to  the  ciovvn  of  England  by  the  fint  princesf 
of  the  Norman  line.  They  are  governed  by  their  own  laws, 
which  are  for  the  mod  part  the  ducal  cuiloms  of  Normandy, 
being  colIe£\ed  in  an  antient  book  of  very  great  authority 
entitled,  le  grand  coujlumier.  The  king's  writ,  or  procefs 
from  the  courts  of  Wellminft^r,  is  there  of  no  force  ;  but 
his  commilTion  is.  They  are  not  bound  by  common  afls  of 
our  parliaments,  unlefs  particularly  named  ^.  All  caufes  are 
originally  determined  by  their  own  officers,  the  bailiffs  and 
jurats  of  the  iflands;  but  an  appeal  lies  from  them  to  the 
king  and  council,  in  the  lad  refort. 

Besides  thefe  adjacent  iflands,  our  more  dlflant  planta- 
tions in  America,  and  elfewhere,  are  alfo  in  fome  refpe£t  fub- 
je£^  to  the  Englifh  laws.     Plantations  or  colonies,  in  didant 

countries,  are  either  fuch   where  the  lands  are  claimed  by   .  _ 

^    £  107  ] 

•  The  bilioprick  of  Man,  or  Sodor,     nexed  to  that  of  York,  by  ftatute  33 

orSodor  and  Man,  was  formerly  within     Hen.  VIII.  c.  31. 

the   province  of  Canterbury,  but   an-         ^  4  Inft.  a86. 

(15)  c.  26.  is  caRed  the  veiling  a£l,  and  c.  39.  the  regulating 

aa. 

It   llill  affords  the  fame  prote(5lion  and  afylum  for  debtors  and  \ 

outlaws,  as  before  the  purchafe  of  it  by  the  crown  of  England. 
The  revenue  only  has  been  regarded  by  the  legiflature  in  the  fubfe- 
quent  llatutes.  The  internal  laws  of  the  ifland,  with  refpeifl  to 
debtors  and  outlaws,  Hill  remain  unalteredo 

right 
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right  of  occupancy  only  by  finding  them  defart  and  uncul- 
tivated, and  peopling  them  from  the  mother-country  ;  or 
where,  when  already  cultivated,  they  have  been  either  gain- 
ed by  conqueft,  or  ceded  to  us  by  treaties.  And  both  thefe 
rights  are  founded  upon  the  law  of  nature,  or  at  lead  upon 
that  of  nations.  But  there  is  a  difference  between  thefe  two 
fpcciee  of  colonies,  with  refpec^  to  the  laws  by  which  they 
are  bound.  For  it  hath  been  held  ',  that  if  an  uninhabited 
country  be  difcovered  and  planted  by  Englifh  fubjefts,  all 
the  Englifli  laws  then  in  being,  which  are  the  birth-right 
of  every  fubjecSt  •",  are  immediately  there  in  force.  But 
this  muft  be  underftood  with  very  many  and  very  great  re- 
ftridlions.  Such  colonifts  carry  with  them  only  fo  much 
of  the  EngliHi  law,  a€  is  appliccible  to  their  own  fituation 
and  the  condition  of  an  infant  colony  ;  fuch,  for  inflance,  as 
the  general  rules  of  inheritance,  and  of  prote6lion  from  per- 
fonal  injuries.  The  artificial  refinements  and  di{lin6lions  in- 
cident to  the  property  of  a  great  and  commercial  people,  the 
laws  of  police  and  revenue,  (fuch  efpeciaily  as  are  enforced 
by  penalties,)  the  mode  of  maintenance  for  the  eftablifhed 
clergy,  the  jurifdi6lion  of  fpiritual  courts,  and  a  multitude 
of  other  provifions,  are  neither  necefTary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  fhall  be  ad- 
mitted and  what  reje£led,  at  what  times,  and  under  what  re- 
ftridlions,  muft,  in  cafe  of  difpute,  be  decided  in  the  firft  in- 
flance by  their  own  provincial  judicature,  fubje£l:  to  the  re-f 
vifion  and  control  of  the  king  in  council  :  the  whole  of  their 
conftitution  being  alfo  liable  to  be  new-modelled  and  reform- 
ed by  the  general  fuperintending  power  of  the  legiflature  in 
the  mother-country.  But  in  conquered  or  ceded  countries, 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter 
and  change  thofe  laws  (i 6)  j  but,  till  he  does  actually  change 

»  Salk.  411.  666.  ™  2  p.  Wms.  75. 

(16)  See  an  elaborate  and  learned  argument  by  lord  Mansfield, 
to  prove  the  king's  legiflat've  authority  by  his  prerogative  alone 
over  a  ceded  conquered  country.  Coivp,  204. 

them^ 
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them,  the  ancient  laws  of  the  country  remain,  unlefs  fuch  as 
are  againft  the  law  of  God,  as  in  the  cafe  of  an  infidel  coun- 
try ".  Our  American  plantations  are  principally  of  this  latter 
fort,  being  obtained  in  the  laft  century  either  by  right  of  con- 
qurft  and  driving  out  the  natives  (with  what  natural  juftice  C  xo8  "J 
1  (haii  not  at  prefent  inquire),  or  by  treaties.    And  therefore 
the  common  law  of  England,  as  luch,  has  no  allowance  or 
authority  there  ;  they  being  no  part  of  the  mother-country, 
but,  diltinfb  (though  dependent)  dominions.     They  are  fub-     « 
ject,  however,  to  the  control  of  the  parliament ;  though  (like 
Ireland,  Man,   and  the  reft)  not  bound  by  any  acSls  of  par- 
liament, unlefs  particularly  named. 

With  refpe61:  to  their  interior  polity,   our  colonies  are 
properly. of  three  forts.      1.  Provincial  eftablill^ments,  the 
conftitutions  of  which  depend  ori  the  refpe£tive  commifllons 
iffued   by  the  crown   to  tlie  governors,  and  the  inftru6tion« 
which  ufually  accompany  thofe  commilTions  ;  under  the  au- 
thority of  wiiich,  provincial  affemblies  are  conftituted,  with 
the  power  of  making  local  ordinances,  not  repugnant  to  the 
laws  of  England.     2.  Proprietary  governments,  granted  out 
by  the  crown  to  individuals,  in  the  nature  of  feudatory  prin- 
fcip^lities,  with  all   the   inferior  regalities,   and  fubordinate 
powers  of  legill  uion,  which  formerly  belonged  to  the  owners 
of  counties  palatine :   yet  flill  with  thefe  cxprefs  conditions, 
that  the  ends  for  vi'hich  the  grant  was  made  be  fubftantially 
purfued,  and  that  nothing  be  attempted  which  may  derogate 
from   the    fovereignty  of  the  mother-country.     3.  Charter 
governments,  in   the  nature  of  civil  corporations,   with  the 
power  of  making  bye  laws  for  their  own  interior  regulation, 
rot  contrary  to  the  law?  of  England  ;   and  with   fuch  rights 
and   authorities   as  are  fpecially  given  them   in   their  feve- 
ral  charters  of  incorporation.     The  form  of  government  in 
inoft  of  them  is  borrowed  from  that  of  England.    They  have 
a  governor  named  by  the  king,  (or  in  fome  proprietary  colo- 
nies by  the  proprietor,)  who  is  his  reprefentative  or  deputy. 

«  7  Rep.  17,  Calvin's  cafe.  Show,  Pari,  C.  31. 

They 
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They  have  courts  of  juflice  of  their  own,  from  whofe  deci- 
fions  an  appeal  lies  to  the  king  and  council  here  in  England. 
Their  general  affemblies,  which  are  their  houfe  of  commons, 
together  with  their  council  of  ftate,  being  their  upper  houfe, 
%vith   the  concurrence  of  the  king,  or  hi$  reprefentative  the 
governor,  make  laws  fuited  to  their  own  emergencies.  But  it 
is  particularly  declared  by  ftatute  7  &  8  W.  III.  c.  22.  thnt 
f  109  }  all  laws,  bye-laws,  ufages,  and  cuftoms,  which   (hall   be  in 
pradice  in  any  of  the   plantations,  repugnant  to  any  law, 
made  or  to  be  made  in  this  kingdom  relative  to  the  faid  plant- 
ations, {hall  be  utterly  void  and  of  none  effed.     And,   be- 
caufe  fevcral  of  the  colonies  had' claimed  a  fole  and  exclu- 
five  right  of  impofing  taxes  upon   themfelves,  the   (latute 
6  Geo.  III.  c.  12.   exprefsly  declares,   that  all  his  majefty's 
colonies  and  plantations  in  America  have  been,  are,  and  of 
right  ought  to  be,  fubordinate  to  and  dependent  upon  the  im- 
perial crown  and  parliament  of  Great  Britain  ;  who  have  full 
power  and  authority  to  make  laws  and  ftatutes  of  fufficient 
validity  to  bind  the  colonies  and  people  of  America,  fubje£ts 
of  the  crown  of  Great  Britain,  in  all  cafes  whatfoever.  And 
this  authority  has  been  fince  very  forcibly  exemplified,  and 
carried  into  a6t,   by  the  ftatute  7  Geo.  III.   c.  59.  for  fuf- 
pending  the  legi/lation  of  Ne w- York  ;. and  by  feveral  fub- 
fequent  ftatutes  (17). 

Thfse  are  the  feveral  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 

( 17  )  By  22  Geo.  III.  c.  46.  his  majefly  was  empowered  to  con- 
clude a  truce  or  peace  with  the  colonies  or  plantations  in  America, 
and  by  his  letters  patent  to  fufpend  or  repeal  any  a6ls  of  parliament 
which  related  to  thofe  colonies.  And  by  the  firft  article  of  the  de- 
finitive treaty  of  peace  and  friendfiiip  between  his  Britannic  ma- 
jefty  and  the  United  States  of  America,  figned  at  Paris  the  3d  day 
.  of  September  1 783,  his  Britannic  majefty  acknowledges  the  United 
States  of  America  to  be  free,  fovcreign  and  independent  flutes. 
(Ann.Reg'ifi.  ijS^y  State  Papers.) — And  23  Geo.  III.  c.  39.gi^'1es 
his  majeily  certain  powers  for  the  better  carrying  on  trade  and 
commerce  between  England  and  the  United  States. 

not 
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not  of  force  or  authority,  merely  as  the  municipal  laws  of  Eng- 
land. Mofl  of  tliem  have  probably  copied  the  fplrit  of  their 
own  law  from  this  original  \  but  then  it  receives  it's  obligation, 
and  authoritative  force,  from  being  the  law  of  the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  per-  ^ 
fon  of  the  king  by  hereditary  defccnt,  by  purchafe,  or  other 
acquifition,  as  the  territory  of  Hanover,  and  his  majefty's 
other  property  in  Germany  ;  as  thefe  do  not  in  any  wife  ap- 
pertain to  tne  crown  of  thefe  kingdoms,  they  are  entirely  un- 
connecled  with  the  laws  of  England,  and  do  not  communi- 
cate with  this  nation  in  any  refpecl  whatfoever.  The  Eng- 
lifti  legiflature  had  wifely  remarked  the  inconveniences  that 
had  formerly  refulted  from  dominions  on  the  continent  of 
Europe  ;  from  the  Norman  territory  which  William  the  con- 
queror brought  with  him,  and  held  in  conjunction  with  the  [  no  1 
Englilh  throne  ;  and  from  Aiijou,  and  it*s  appendages,  which 
fell  to  Henry  the  fecond  by  hereditary  dtfccnt.  They  had 
feen  the  nation  engaged  for  near  four  hundred  years  together 
in  ruinous  wars  for  defence  of  thefe  foreign  dominions  ;  til}, 
happily  for  this  country,  they  were  loll  under  the  reign  of 
Henry  the  fixth.  They  obferved  that,  from  that  time,  the 
maritime  interefts  of  England  were  better  unJerftood  and 
more  clofely  purfued  :  that,  in  confequence  of  this  attention, 
the  nation,  as  foon  as  fhe  had  relied  from  her  civil  wars, 
began  at  this  period  to  flouriih  all  at  once  ;  and  became  much 
more  confiderable  in  Europe  than  when  her  princes  were 
pofTefled  of  a  larger  territory,  and  her  councils  diilracfled 
by  foreign  interefts.  This  experience  and  thefe  conli- 
derations  gave  birth  to  a  conditional  claufe  in  the  adl  °  of 
fettlement,  which  vefted  the  crown  in  his  prefent  Majefty's 
illuilrlous  houfe,  "  that  in  cafe  the  crown  and  imperial  dig- 
**  nity  of  this  realm  fhall  hereafter  come  to  any  perfon  not 
**  being  a  native  of  this  kingdom  of  England,  this  nation  fiiall 
**  not  be  obliged  to  engage  in  any  war  for  the  defence  of 
*'  any  dominions  or  territories  which  do  not  belong  to  the 
"  crown  of  England,  without  confent  of  parliament.** 

We 


We  come  now  to  confider  the  kingdom  of  England  in  par- 
ticular, the  direct  and  immediate  fubjedi:  of  thofe  laws,  con- 
cerning which  we  are  to  treat  in  the  enfuing  comment-^ries. 
And  this  comprehends  not  only  Wales  and  Berwick,  of  which 
enough  has  been  already  faid,  but  alfo  part  of  the  fea.  The 
mam  or  high  feas  are  part  of  the  realm  of  England,  for 
thereon  our  courts  of  admiralty  have  jurifdi£lion,  as  will  be 
fiiewn  hereafter  ;  but  they  are  not  fubjefb  to  the  common 
law  P.  This  main  fta  begins  at  the  low-water-mark.  But 
between  the  high-water-mark,  and  the  low- water  mark, 
where  the  fea  ebbs  and  flows,  the  common  law  and  the  ad- 
miralty have  divijiim  imperiumy  an  alternate  jurifdidlion  ;  one 
upon  the  water,  when  it  is  full  fea  j  the  other  uponthe  land, 
when  it  is  an  ebb  ^. 

The  territory  of  England  is  liable  to  two  divifions :  the 
one  ecclefiaftical,  the  other  civiL 

^  III  ]  I.  The  ecclefiaftical  divifion  is,  primarily,  into  two  pro- 
vinces, thofe  of  Canterbury  and  York.  A  province  is  the 
circuit  of  an  archbifhop*s  jurifdidVion.  Each  province  con- 
tains divers  diocefes,  or  fees  of  fuffragan  bifhops;  whereof 
Canterbury  includes  twenty-one,  and  York  three  :  befides 
the  bifhoprick  of  the  Ifle  of  Man,  which  was  annexed  to  the 
province  of  York  by  king  Henry  VIII.  Every  diocefe  is 
divided  into  archdeaconries,  whereof  there  are  fixty  in  all ; 
each  archdeaconry  into  rural  deaneries,  which  are  the  circuit 
of  the  archdeacon's  and  rural  dean's  jurifdidion,  of  whom 
hereafter ;  and  every  deanery  is  divided  into  parilhes  ^ 

ACparish  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parfon,  or  vicar,  or  other  minifter 
having  cure  of  fouls  therein.  Thefe  diflricls  are  com- 
puted to  be  near  ten  thoufand  in  number*.  How  antient 
the  divifion  of  pariflies  is,  may  at  prefent  be  difficult  to  afcer- 
tain  ;  for  it  feems  to  be  agreed  on  all  hands,  that  in  the  early 
ages  of  chriftianity  in  this  illand,  parifiies  were  unknown,  or 


P  Co.  I.itt.  a6o.  ^  Co.  Litt.  94. 

«  Finch.  L,  78.  '  Gibfon's  Britain, 


at 
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at  lead  fignified  the  fame  that  a  diocefe  does  now  ( 1 8).  There 
was  then  no  appropriation  of  ecclefialtical  dues  to  any  parti- 
cular church  ;  but  every  man  was  at  liberty  to  contribute  his 
tithes  to  whatever  prieft  or  church  he  pleafed,  provided  only 
that  he  did  it  to  fome  ;  or  if  he  made  no  fpecial  appointment 
or  appropriation  thereof,  they  were  paid  into  the  hands  of 
the  blfliop,  whofe  duty  it  was  to  diflribute  them  among  the 
clergy,  and  for  other  pious  purpofes,  according  to  his  own 
difcretion  ^ 

Mr.  Camden  "  fays,  England  was  divided  into  parifhes  by 
archbifhop  Honorius  about  the  year  630.  Sir  Henry  Hobarf^ 
lays  it  down,  that  parifhes  were  firft  ere£led  by  the  council*  f  112  ] 
of  Lateran,  which  was  held  A.  D»  1 179.  Each  widely  differ- 
ing from   the  other,  and   both  of  them  perhaps  from  the 
truth  ;  which  will  probably  be  found  in  the  medium  betv/een 
the  two  extremes.  For  Mr.  Selden  has  clearly  (hewn  *,  that 
the  clergy  lived  in  common  without  any  diviGon  of  parifhes, 
long  after  the  time  men:ioned  by  Camden.    And  it  appears 
from  the  Saxon  laws,   that  parifhes  were  in  being  long  be- 
fore the  date  of  that  council  of  Lateran,  to  which  they  are 
afcribed  by  Hobart. 

We  find  the  diftin£lion  of  parifhes,  nay  even  of  mother- 
churches,  fo  early  as  in  the  laws  of  king  Edgar,  about  the 
year  970.  Before  that  time  the  confecration  of  tithes  was  in 
general  arbitrary ;  that  is,  every  man  paid  his  own  (as  was 
before  obferved)  to  what  church  or  parifh  he  pleafed.  But 
this  being  liable  to  be  attended  with  either  fraud,  or  at  leafl 

'  Seld.  of  tith.  9.  4.      4  Inft.  646.  ^  Hob.  296. 

Hob.  296.  *  of  tithes,  c.  9. 

"  in  his  Britannia. 


(18)  When  the  dioichia,  or  the  diflriA  over  which  the  bifhop  ex- 
crcifed  his  fpiritual  fundions,  was  divided  into  lefTer  portions  for 
the  fuperintendance  of  his  clergy,  a  word  of  fimilar  import  was 
adopted, />5ro/V^m.  And  in  ancient  times,  Mr.  Selden  thinks,  the 
wprds  were  ufed  indifcriminately.  Burn,  Ec*  L*  59. 

8  caprice. 
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captlcCj  m  the  perfons  pnying  ;  and  with  either  jealoufies  or 
mean  compnances  in  fuch  ^s  were  competitors  for  receiving 
them  ;  it  was  now  or.icred  by  the  law  of  king  Edgar  y,  that 
«*  deritur  omnes  decimae  prhnariae  ecclefiae  ad  quam  parochia per" 
*'  tinet.'*  However,  if  any  thane,  or  great  lord,  had  a  church, 
^  within  his  own  demtfnes,   diltinc^  from  the  morher-chnrchj 

in  the  nature  of  a  private  chapel  ;  then,  provided  fuch  church 
had  a  cot  metery  or  confecr-jted  pi, ice  of  buri^iJ  belonging  to 
it,  he  might  allot  one  third  of  )  is  ti  hts  for  the  maintenance 
of  the  officiating  miniiler  :  but,  if  it  had  no  coemetery,  the 
thane  muff  himfelf  have  m-untained  his  diaplain  by  fome 
othtr  means  ;  for  in  fuch  c^ife  all  his  tithes  were  ordained  to 
be  paid  to  i\iQ  primariae  ecclefwe  or  mother-church  ^. 

This  proves  that  the  kingdom  was  then  generally  divided 
into  panihcs ;  which  divifion  happened  probably  not  all  at 
once,  but  by  degrees.  For  it  feems  pretty  clear  and  cer- 
tain, that  the  boundaries  of  pariihes  were  originally  afcer- 
tained  by  thofe  of  a  manor  or  manors:  fince  it  very  feldom 
[]  113  ]  happens  that  a  manor  extends  itfclf  over  more  parilhes  than 
one,  though  there  are  often  many  manors  in  oneparifli  (19)* 
T  he  lords,  as  chriflianity  fpread  Itfelf,  began  to  build 
churches  upon  their  own  demefnes,  or  wafles,  to  accommo- 
date their  tenants  in  one  or  two  adjoining  lordfhips  ;  and,  in 
ordtT  to  have  divine  fervice  regularly  performed  therein, 
oblii^ed  ail  their  tenants  to  appropriate  their  tithes  to  the 
miintenaijce  of  the  one  officiating  miniiler,  inftead  of  leaving 
them  at  lioerty  to  diftribute  them  among  the  clergy  of  the 
diocele  in  general ;  and  this  tra£t  of  land,  the  tithes  whereof  J 
were  (o  appropriated,  formed  a  dift:in£l  pariffi.  Which  will  1 
well  erougn  account  for  the  frequent  intermixture  of  parifhes  1 
one  with  another.      For,  if  a  lord  had  a  parcel  of  land  de- 

y  Seld.  of  Tith.   c.  I.  Canute,  c.  II.  about  the  year  IO30. 

^  Ibid.  c.  a.  See  alfo  the  laws  of  king 


(19)   But  at  prefent  the  boundaries  of  the  one  afford  no  evidence 
or  inference  whatever  of  the  boundaiies  of  the  other, 

tachcd 
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tached  from  the  main  of  his  eft  ate,  but  not  fufEcient  to  form 
a  parifh  of  itfelf,  It  was  natural  for  him  to  endow  his  newly 
creeled  church  with  the  tithes  of  tbofe  disjointed  lands ;  efpe- 
cialiy  if  no  church  was  then  built  in  any  lordfliip  adjoining 
,to  thofe  outlying  parcels. 

Thus  pariflies  were  gradually  formed,  and  parifh  churches 
endowed  with  the  tithes  that  arofc  within  the  circuit  afii^^n- 
ed.  But  fome  lands,  either  becaufe  they  were  in  the  hands 
or  irreligious  and  carelefs  owners,  or  were  fituate  in  forefts 
and  defart  places,  or  for  other  now  unfearchable  reafons, 
were  never  united  to  any  parifh,  and  therefore  continue  to 
this  day  extraparochial  j  and  their  tithes  are  now  by  imme- 
morial cuftom  payable  to  the  king  inftead  of  the  bifliop,  in 
truft  and  confidence  that  he  will  diilribute  them  for  the  ge- 
neral good  of  the  church  ^ :  yet  extraparochical  wades  and 
marfli-lands,  when  improved  and  drained,  are  by  the  ftatute 
17  Geo.  11.  c.  37.  to  be  aflcfled  to  all  parochial  rates  in  the 
parifli  next  adjoining.  And  thus  much  for  the  eccleCaftical 
diviCon  of  this  kingdom. 

2.  The  civil  divifion  of  the  territory  of  England  is  Into  [  114  J 
counties,  of  thofe  counties  into  hundreds,  of  thofe  hundreds 
into  tithings  or  towns  Which  divifion,  as  it  now  ftands, 
feems  to  owe  Its  original  to  king  Alfred  :  who,  to  prevent  the 
rapines  and  diforders  which  formerly  prevailed  in  the  realm, 
inftituted  tithings ;  fo  called,  from  the  Saxon,  becaufe ./^^ 
freeholders  with  their  families  compofed  one.  Thefe  all  dwelt 
together,  and  were  fureties  or  free  pledges  to  the  king  for  the 
good  behaviour  of  each  other ;  and  if  any  offence  was  com- 
mitted in  their  diftri£l,  they  were  bound  to  have  the  offend- 
er forthcoming**.  And  therefore  antiently  no  msn  was  fuf- 
fered  to  abide  in  England  above  forty  days,  unlefs  he  were 

*  2   Inft.  647.       a    Rep.    44.     Cro.  "  per  quam  omnes  Jiatu  Jirm'ijfima  fujii' 

Eliz.  512.  "   nentur  ; — quae    hoc    modo  f.thcty    qvoJ 

^  Fltk  I.  47.     This  the  laws  of  king  "  fub   decennali  fdijujjione   dibetant  ejj'e 

!  Edward  the  confeflbr,  f^.  20.  very  juftly  **  univerft^  Isff." 
lictitled^  "■fummct   et  maxima  fecuritast 

Vol.  I.  .       L  enrolled 
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enrolled  In  fome  tithing  or  decennary  ^  One  of  the  principal 
inhabitants  of  the  tithing  is  annually  appointed  to  prefide  over 
the  reft,  being  called  the  tithing  man,  the  headborough, 
(words  which  fpeak  their  own  etymology,)  and  in  fome  coun- 
tries the  borlholder,  or  borough's-eaider,  being  fuppofed  the 
difcreeteft  man  in  the  borough,  town,  or  tithing*^. 

TiTHiNGs,  towns,  or  vllls(2o),  are  of  the  fame  fignificatlon 
in  law  -,  and  are  faid  to  have  had,  each  of  them,  originally  a 
church  and  celebration  of  divine  fervice,  facraments,  and 
burials^  :  though  that  feems  to  be  rather  an  ecclefiaftical, 
than  a  civil  diftinaion.  The  word  town  or  vill  is  indeed, 
by  the  alteration  of  times  and  language,  now  become  a  ge- 
nerlcal  term,  comprehending  under  it  the  feveral  fpecies  of 
cities,  boroughs,  and  common  towns.  A  city  is  a  town  in- 
corporated, which  is  or  hath  been  the  fee  of  a  biihop  :  and 
though  the  biihoprick  be  diflblved,  as  at  Weftminfter  (21),  yet 

^  Mlrr.  C.I.  §3-  '  i  Inft.  115. 

'^  Finch.  L.  8. 


(  20 )  In  the  1 3  and  14  Car.  II .  c.  1 2 .  which  provides,  that  when 
a  parifn  is  fo  large  that  it  cannot  have  the  benefit  of  the  overfeers 
Lid  provifion  for  th^  poor  appointed  by  the  43  Eliz.  c.  2.,  two 
overfeers  may  be  appointed  for  every  townfhip  or  village  m  fuch 
parifli.  In  this  ftatute  the  words  toivvfiip  and  -village  have  always 
been  thought  lyncnimous.  But  it  has  been  held  that  wherever 
there  is  a  conftable,  there  is  a  townfhip.  {iT,  R,  $^6. )  ParHhes 
in  fome  counties,  as  in  part  of   Bedfordfhire,  are   divided  into 

tithings.   (  2  Luders,  511.) 

(21)  V/eilminfier  was  one  of  the  new  bifhopricks  created  by 
Henry  VIII.   out  of  the  revenues  of  the  dilTolved  monafteries. 
(2  Burn.E.L.  78.)  Thomas  Thirlby  was  the  only  bifliop  that  ever 
filled  that  fee:   [Godiv.  Com.  de  Praf.  570.)   he  furrendered  the  | 
bifhoprick  to  Ed.  VI.  30  March  1550,  and  on  the  fame  day  it  was  ! 
diffolved  and  added  again  to  the  bifhoprick  of  London.  {Rym.Foed.  j 
15  torn,  p.222. )   Queen  Mary  afterwards  filled  the  church  with  Be- 
nediaine  monks,  and  Eliz.  by  authority  of  parhament,  turned  it  into  1 
a  coUe^riate  church  fubjed  to  a  dean  ;  but  it  retained  the  name  of  j 
-  city, 
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ftill  It  remaineth  a  city^  A  borough  is  now  underflood  to 
be^a  town,  either  corporate  or  not,  that  fendeth  burgelTes  to 
parliament  s.  Other  towns  there  are,  to  the  number  fir  Ed- 
ward Coke  fays  ^  of  8803,  which  are  neither  cities  nor  bo- 

^  Co.  Litt.  109.  h  iinf,.  n6. 

s  Litt.  §  164. 

city,  not  perhaps  becaufe  it  had  been  a  bifliop'sfee,  but  becaufe,in 
the  letters  patent  ereding  it  into  a  bifhoprick,  king  Henry  declared, 
-volumus  itaque  ct  per  prafentes  ordhamus  quod  ecclefm  cathedralis  et 
fedes  epifcopalls,  ac  quod  tota  villa  ncjlra  WeJlmonafterVtfitcivltas,  ip. 
famque  cl-ultatcm  IVeJlmonaflerVt  vocari  et  nomhiari  volumus  et  deccr^ 
nimus.     There  was  a  fimilar  claufe  in  favour  of  the  other  five  nexv 
created  cities,  viz.  Chefter,  Peterborough,  Oxford,  Gloucefter,  and 
Bnftol.  The  charter  for  Chefter  is  in  Gibf.  Cod,  1449  ;  and  that  for 
Oxford  in  Rym,  Foed.  14  torn.  754.     Lord  Coke  feems  anxious  to 
rank  Cambridge  among  the  cities,  becaufe  he  finds  it  called  ci-vltas 
m  an  ancient  record,  which  he  «  thought  it  good  to  mention  in  re- 
«  membrance  of  his  love  and  duty,  alm^  matri  academic  Canta^ 
**  brigU:'   {Co.  Litt.  109.)      The   late  learned  Vinerian   profef- 
for  of  Oxford  has  produced  a  decifive  authority  that  cities  and 
bifhops'  fees  had  not  originally  any  neceffary  conneftion  with  each 
other.— It  is  that  of  Ingulphus,  who  relates  that  at  the  great  coun- 
cil afll^mbled  in  1072,  to  fettle  the  claim  of  precedence  between  the 
two  archbifhops,  it  was  decreed  that  bifaops'  fees  fliould  be  tranf. 
ferred  from  towns  to  cities.   ( i  JVoodd.  302. )   In  IVil.  Malm.  Scrip, 
^ng.  p.  2 1 4.  it  is  conceJu7n  eji  epifcopis  de  villis  tranfire  in  ci-vitates. 
The  accidental   coincidence  of  the   fame  (or  nearly  the  fame) 
number  of  bifhops  and  cities  would  naturally  produce  the  fuppo- 
fition  that  they  were  connefted  together  as  a  neceffary  caufe  and 
effea.     It  jfi  certainly  (as  Mr.  Wooddefon  obferves)  a  ftrong  con-    . 
firmation  of  this  authority,  tliat  the  fame  dillindion  is  not  paid  to 
bifiiops'  fees  in  Ireland — Mr.  Hargrave  in  his  notes  to  Co.  Litt. 
1 10.  proves,   that,  although  Weftminfter  is  a  city,  and  has  fent 
citizens  to  parliament  fince  the  time  of  Edw.  VI.  'it  never  was  in- 
corporated J  and  this  is  a  ftriking  inftance  in  contradidion  to  the 
learned  opinions   there  referred  to,  viz.  that  the  king  could  not 
grant  within  time   of  memory  to  any  place   the  right  of   fend- 
ing members  to  parliament  without  firft  creating  that  place  a  cor- 
poration. 

i^  2  roughs  ; 
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roughs ;  fome  of  which  have  the  privileges  of  markets,  and 
others  not ;  but  both  are  equally  towns  in  law.  To  feveral 
of  thefe  towns  there  are  fmall  appendages  belonging,  called 
C  I  *5  j  han-.Iets ;  which  are  taken  notice  of  in  the  ftatute  of  Exeter  ^ 
which  makes  frequent  mention  of  entire  vills,  demi-vills, 
and  hamlets.  Entire  vills  fir  Henry  Spelman  '^  conje£lures 
to  have  confided  of  ten  freemen,  or  frank-pledges,  demi-vills 
of  five,  and  hamlets  of  lefs  than  five.  Thefe  little  collec- 
tions of  houfes  are  fometimes  under  the  fame  adminiftration 
as  the' town  itfelf,  fometimes  governed  by  feparate  oiTicers ; 
in  which  lad  cafe  they  are,  to  fome  purpofes  in  law,  looked 
upon  as  diflin£l  towndiips.  Thefe  towns,  as  was  before 
hinted,  contained  each  originally  but  one  parilh,  and  one 
tithing  •,  though  many  of  them  novv,  by  the  increafe  of  in- 
habitants, are  divided  into  feveral  parifhes  andtithings*,  and, 
fometimes,  where  there  is  but  one  parifli  there  are  two  or 
?nore  vills  or  lithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing, 
fo   ten   tltliings  compcied  a  fuperior  dlvlfion,  called  a  hun- 
dred, 3S  confiding  of  ten  times  itw  families.     The  hundred] 
is  governed  by  an  highcondable  or  bailiiT,  and  formerly  then 
was   regularly  held  in  it  the  hundred  court  for  the  trial,  ol 
caufes,  though  now   fallen  into    difufe.     In   fome  of  th< 
more  northern  counties   thefe  hundreds  are  called  wapen- 
takes-(22) 

The  fubdivifion  of  hundreds  into  tithlngs  feems  to  be  mod 
peculiarly  the  invention  of  Alfred:  the  inditution  of  hun- 

•  14  Edvv.I.  '  Seld.  in  Fortefc.  c.  24. 

^  GlofT.  274. 


(22)  Et  quod  Angli  vacant  hundredumy  comltatus  TorkJhlrCf  Liti' 
colnJlAre^  NottinghamJUire^  heicejlerjijirei  et  Northamptonjh'irey  vacant 
rivapi-machium  (LI.  Edw.  c.  33.)  And  it  proceed"?  to  explain  why 
they  are  called  (o,  v'l'z.  becaufe  the  people  at  a  public  meeting 
confirmed  their  union  with  the  governor  by  touching  his  weapon 
or  lance. 

6  dreds  ■ 
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tireds  themfelvcs  he  rather  introduced   than  invented.     For 
they  feem  to  have  obtained  in  Denmark  '^^  :  and  we  find  that 
in  France  a  regulation  of  this  fort  was  made  above  two  hun- 
dred years  before;  fet  on  foot  by  CJotharius  and  Childebert, 
with  a  view  of  obliging  each  diftria  to  anfwtr  for  the  rob- 
beries coiiimitted  in  its  own  (^ivifion.     Thefe  divifions  were, 
m  that  country,  as  well  military  as  civil  ;  and  each  contained 
a  hundred  freemen,  who  were  fubjed  to  an  officer  called  the 
cente?iari!is ;  a  number  of  which  centetmrii  were  themfelves 
fubje61:  to  a  fuperior  cilicer  called  the  count  or  ccmes^.    And    [  116  ] 
indeed   fomething   like   this  inilitution  cf  hundreds  may  be 
traced  back  as  far  as  the  autient  Germans,  from  whom  were 
derived  both  the  Franks  who   became  mafters  of  Gaul,  and 
the  Saxons  who  fettled  in  England  :  for  both  the  t?hing  and 
the  name,  as  a  territorial  aflemblage  of  perfons,  from  which 
afterwards  the  territory  itfelf  might  probably  receive  it's  de- 
nomination, were  well  known  to  tnat  warlike  p-ople.  «•  Cenie- 
'*  mexf,ngulispagisfuni,idque  ipfum   inter  fucs  "j^aiiiur  \  et 
^^  quod  pr'imo  numerusfuii, jam  non.en  et  honor efl*':' 

An  indefinL^e  number  of  thefe  hundreds  make  up  a  county 
or  (hire.     Shire  is  a  Saxon  word  fignifying  a  divifion  ;   but  a 
county,   coniitatus,  is  plainly  derived   from  comej,  the  co.unt 
of  the  Franks  ;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him)  of  the  fnire,  to  whom  the  government  of  it  was 
intruded.     This    he  ufually   exercifed  by   his  deputy,  ftiH 
called  in  Latin  vice- comes,  and  in  Engiifh,  the  fijcrifF,  fhrieve, 
or  (hire.reve,  fignifying  the  officer  of  the  ffiire  ;   upon  whom, 
by  procefs  of  time  the  civil  adminhlration  of  it  is  now  totally 
devolved.     In   fome  counties  there  is  an   intermediate  divi- 
fion, between  the  (hire  and  the  hundreds,  as  latnes  in  Kent, 
and  rapes  in  SufTex,  each  of  them  containing  about  three  or 
four  hundreds  apiece.     1  hefe  had  formerly  their  lathe-reevcs 
and  rape-reeves,  a<rtlng  in  fujordination  to  the  flilre-reeve. 
\Vherea  counts  is  divided  into  three  oi  thtit  intermediate 
jurifdiasons,    they   are   called  trithings?,  which  were   an- 

»  Seld.  tit.  of  honour,  2.  5.  3.  0  7.3,^^  ^,  ^^„.^^  ^^^^^^^  ^^ 

»  Montelq.  Sp.  L.  jo.  17.  p  ^^.  £^..,,  ,.  3^^ 

^'  3  ticntly 
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tiently  governed  by  a  trithirg-reeve.  Thefe  trithlngs  ftill 
fubfift  in  the  Urge  county  of  York,  where  by  an  eafy  cor- 
ruption they  are  denonvlnated  ridings  ;  the  north,  the  eaft, 
and  the  weft-riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  differeru  times  :  at  prefent 
they  are  forty  in  England,  and  twelve  in  Wales. 

Three  of  thefe  counties,  Chefler,  Durham,  and  Lancaf- 
ter,  are  called  counties  palatine.     The  two  former  are  fuch 
by  prefcription,  or  immemorial  cuftom  j  or,  at  leaft,  as  old 
[  iiy  ]    as  the  Norman  conqueft  ^  :  the  latter  was  created   by  king 
Edward  III.  in  favour  of  Henry  Plantagenet,  firft  earl  and 
then  duke  of  Lancafter  "■ ;   whofe   heirefs   being  married  to 
John  of  Gant  the  king's  fon,  the  franchife  was  greatly  en- 
larged and  confirmed   in   parliament «,  to  honour  John  of 
Gant  himfelf,  whom,  on  the  death  of  his  father-in-law,  the 
king  had  alfo  created  duke  of  liancafter  \     Counties  palatine 
are  fo  called  a  palatio  /  btcaufe  the  owners  thereof  (the  earl 
of  Chefter,  the  bifhop  of  Durham,  and  the  duke  of  Lancaf- 
ter,  had  in  thofe  cowntits  jura  regalia,  as  fully  as  the  king 
halh  in  his   palace ;   regalem  poieftatem   in  omnibus^  as  Brac- 
ton  exprefles  it ".   They  might  pardon  treafons,  murders,  and 
felonies  :  they  appointed  all  judges  and  jullices  of  the  peace  ; 
all  writs   and  indictments  ran  in  their  names,  as  in  other 
counties  in  the  king's  *,  and  all  offences  were  faid  to  be  done 
againft  their  peace,  and  not,  as  in  other  places,  contra  pacem 
domini  regis  ^.     And  indeed  by  the  antient  law,  in  all  peculiar 
jurifdi^lions,  offences  were  faid  to  be  done  againft  his  peace 
in  whofe  court  they  were  tried  :  in  a  court-leet,  contra  pacem 
domini ;  in  the  court  of  a  corporation,  contra  pacem  ballivorum  • 
in  the  (heriff's  court  or  to  urn,  contra  pacem   vice-comitis  *. 
Thefe  palatine  privileges  (fo  fimilar  to  the  regal  independent 
iurifdi6lions  ufurped  by  the  great  barons  on  the  continent, 
during  the  weak  and  infant  ft  ate  of  the  firft  feodal  kingdoms 

<)  Seld.tit.  hon.  2.  5.  8.  *  Fat.  51  Ediv.  IIL  w.  33.   Plowd, 

r  Pat.   %S  Ed-w.lIL  p-  I.   fn-  iS.  215.  7  Rym.  138. 

Seld.  ibid.      Sandford's  gen.  hill.  112.  "  /.  3.  c.  8.  §  4. 

4  Inft.  204.  ^  4  Inft.  404. 

*  Cart'  36  Ed-M.JII,  n.  9.  *  Seld.  in  Heng,  magn,  e,  7,, 

ill 
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in  Europe  /)  were  in  all  probability  originally  granted  to  the 
counties  of  Chefter  and  Durham,  becaufe  they  bordered  upon 
inimical  countries,  W  ales  and  Scotland  :  in  order  that  the 
inhabitants,  having  juftice  adminiflered  at  home,  might  not 
be  obliged  to  go  out  of  the  county,  and  leave  it  open  to  the 
enemy's  incurfions  ;  and  that  the  owners,  being  encouraged 
by  fo  large  an  authority,  might  be  the  more  watchful  in  it's 
defence.  And  upon  this  account  alfo  there  were  formerly  two 
other  counties  paUtine,  Pembrokeihire  and  Hexhamfliire;  the  [  118  ] 
latter  now  united  with  Northumberland  ;  but  thefe  were  abo- 
lifhed  by  parliament,  the  former  in  27  Henry  VIII.,  the  latter 
in  14  Eliz.  And  in  27  Hen.  VIII.,  likewife,  the  powers  be- 
fore mentioned  of  owners  of  counties  palatine  were  abridged  ; 
the  reafon  for  their  continuance  in  a  manner  ceafing  ;  though 
flill  all  writs  are  witncfled  in  their  names,  and  all  forfeitures 
for  treafon  by  the  common  law  accrue  to  them  ^. 

Of  thefe  three,  the  county  of  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  fubjecl.  For  the  earldom 
of  Chefter,  as  Camden  teftifies,  was  united  to  the  crown  by 
Henry  III.,  and  has  ever  fmce  given  title  to  the  king's  eldeft 
fon.  And  the  county  palatine,  or  duchy,  of  Limcafter,  was 
the  property  of  Henry  Bolingbroke,  the  fon  of  John  of 
Gant,  at  the  time  when  he  wrelled  the  crown  from  king 
Richard  II.,  and  affiimed  the  title  of  king  Henry  IV.  But  he 
was  too  prudent  to  fuffer  this  to  be  united  to  the  crown  •,  left 
if  he  loft  one,  he  (hould  lo(e  the  other  alfo.  For,  as  Plow- 
den  '  and  fir  Edward  Coke  ^  obfcrve,  <^he  knew  he  had  the 
<*  duchy  of  Lancafter  by  fure  and  indefeafible  title,  but  that 
**  his  title  to  the  crown  was  not  fo  aflured  :  for  that  after 
<«  the  deceafe  of  Richard  II.,  the  right  of  the  crown  was  in  the 
*<  heir  of  Lionel  duke  of  Clarence, y^j^W  fon  of  Edward  III.  ; 
<*  John  of  Gant,  father  to  this  Henry  IV.,  being  but  the 
*^  fourth  fon."  And  therefore  he  procured  an  a£t  of  parlia- 
ment, in  the  firft  year  of  his  reign,  ordaining  that  the  duchy 

y  Robertfon,  Ch.  V.  I60.  •  215. 

*  4  ifiil.  aoj,  '  *  4  lull.  aoj. 

L  4  e£ 
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of  Lancafter,  and  all  other  his  hereditary  eltates,  with  all  their 
royalties,  and  franchifes^  fhould  remain  to  him  and  his  heirs 
forever  ;  and  fiiould  remain,  defcend,  be  adminiftered,  and  go- 
verned, in  like  manner  as  if  he  never  had  attained  the  regal 
dignity  :  and  thus  they  defcended  to  his  Ton  and  grandfon, 
Henry  V.  anci  Henry  VI.-,  many  new  territories  and  privileges 
being  annexed  to  the  duchy  by  the  former*^.  Henry  VI.  being 
attainted  in  i  Edvv.  IV.,  this  duchy  was  declared  in  parlia- 
ment to  have  become  forfeited  to  the  crown '^j  and  at  the 
C  119  ]  fame  time  an  a6t  was  made  to  incorporate  the  duchy  of  Lan- 
cafter,  to  continue  the  county  palatine  (which  might  otherwife 
have  determined,  by  the  attainder  ^)  and  to  make  the  fame 
parcel  of  the  duchy  :  and,  farther,  to  veft  the  whole  in  king 
Edward  IV.  and  his  heirs,  ki/?gs  of  En  gland y  for  ever  ;  but 
under  a  feparate  guiding  and  governance  from  the  other  in- 
heritances cf  the  crown.  And  in  i  Hen.  VII.  another  a6l 
was  made,  torefume  fuch  part  of  the  duchy  lands  as  had 
been  difmembered  from  it  in  the  reign -of  Edward  IV.,  and 
to  veft  the  inheritance  of  the  whole  in  the  king  and  his  heirs 
for  ever,  as  amply  and  largely,  and  in  like  manner,  form,  and 
condition,  feparate  from  the  crown  of  England  and  pofTefliou 
of  the  fame,  as  the  three  Henries  and  Edward  IV.,  or  any  of 
them,  had  and  held  the  fame  ^ 

^  Pari.  1  Hen.  V.  n.  30.  3  Hen.  V.  attainder  of  the   pretended  prince   of 

n.  15.  Wales.     But  it  is  obfervable,  that  in  the 

^  I  Ventr.  155.  fame  aft  the  duchy  of  Cornw^ill  is  alfo 

^  Told.  157.  veiled  in  king  Henry  VII.  and  his  heirs  ; 

^  Some  have  entertained  an  opinion  which  could  never  be  intended  in  any 
(Plowd.  a 20,  I,  a.  Lamb,  Archeion^  event  to  be  feparated  from  the  inherit- 
^33-  4  Inft.  ao6  )  that  by  this  aft  tiie  ance  of  the  crown.  And  indeed  it 
right  of  the  duchy  vefted  only  in  the  na-  feems  to  have  been  underftoodvery  early 
tural,  and  not  in  the  politicat  perfon  of  after  the  ftatute  of  Henry  VII.,  that  the 
king  Henry  VII.,  as  formerly  iii  that  of  duchy  of  Lancaller  was  by  no  means 
'Henry  IV. ;  and  was  defccndible  to  his  thereby  made  a  feparate  inheritance  from 
natural  heirs,  independent  of  the  fuccef-  the  reil  of  the  royal  patrimony  ;  fince  it 
lion  to  the  crown.  And,  if  this  notion  defcended  with  the  crown,  to  the  half- 
were  well  founded,  it  might  have  be-  blood  in  die  inftances  of  queen  Mary  and 
come  a  very  curious  queftion  at  the  time  queen  Elizabeth  :  which  it  could  not 
t)f  the  revchition  in  i688j  in  whom  the  have  done,  as  tl^e  eftate  of  a  mere  duke 
right  of  th©  duchy  remained  after  king  of  Lnncaller,  in  the  common  courfe  of 
James's  abdication,  and  previous  to  the  legal  defcent.  The  better  opinion  there- 
fore 
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The  Ifle  of  Ely  is  not  a  county  palatine,  thougli  fomctimes 
crroneoufly  called  fo,  but  only  a  royal  franchife  :  the  billiop 
having,  by  grant  of  king  Henry  the  ^r^,  jura  rcg.ilia  within 
the  ille  of  Ely  •,  whereby  he  exercifss  a  jarifdiction  over  all 
caufes,  as  well  criminal  as  civil  ^(23). 

forefeems  tobe  that  of  thofe  judge??,who  Edward  IV.;   feparate  from   the  other 
held   (Plowd.   221.")  that  ncrwkhfrand-  pofTe.Tions    of  the  crown   in   order  and 
ing  the  ftatute  of  Hen.  VII.  (which  \ras  rovernment,  but  united  in  point  of  in- 
only  an  a£V  of  refumption)  the    dit.hy  heri'ance. 
Hill  remained  as  eitabliilied  by  the  a(ft  of  ^  4  Inft.  220. 


(23)  In  Pigge  V.  Gardner,  i  Lev.  208,  it  was  decided  that 
the  court  of  the  royal  franchife  of  the  ifle  of  Ely  was  a  fuDerior 
court,  and  had  cognizance  of  all  perfonal  a6lioiis,  though  the 
caufe  of  the  aftion  did  not  arife  v.-ithin  the  jurifdidlion  of  the 
court.  In  the  fame  term  afterwards  the  court  of  king's  bench 
held  t'hat  the  court  of  the  Bifhop  of  Durham  was  alfo  a  fu- 
perior  court,      i  Saunders  73. 

In  the  arguments  fu  the  cafe  of  Grant  -y.  Bagge,  3  Eaft  128,  there 
is  a  full  hiftorical  account  of  the  conftitution  of  the  court  of  Ely  ; 
but  the  court,  in  giving  judgment,  dees  not  appear  to  have  adverted 
to  the  true  fignification  of  a  royal  francliife  ;  for  every  franchife 
mufl  be  prefamed  to  have  its  origin  from  a  royal  grant,  but  a  roy- 
al franchife  is  one  which  has  jura  regalia,  or  a  palatinate  jurif- 
diftion. 

Ely,  though  fi-equently  called  a  county  palatine,  yet  could  not, 
in  ftrid  propriety,  be  denominated  one,  becaufe  the  divifion  of 
counties  was  more  antient  than  the  grant  of  the  jurifdiftion, 
which  was  given  to  a  part  only  of  the  county  of  Cambridge. 
But  before  the  27  Hen.  VI H.  c.  24.  the  flalute  for  recontinuing 
liberties  in  the  crown,  the  bifliop  of  Ely  had  all  the  powers  and 
authority  of  a  lord  of  a  county  palatine,  and  in  that  llatutc  he  is 
named  before  the  biihop  of  Durham  and  the  archbif^op  of  York, 
the  latter  claiming  the  authority  of  a  county  palatine  in  Hexam- 
(hire,  which,  by  14  Eliz.  c.  14.  was  made  part  of  the  county  of 
Northumberland.  The  court  of  king's  bench,  in  the  cafe  of 
Grant  t'., Bagge,  held,  that  if  a  writ  in  any  a^5lion  was  direded 
immediately  to  the  chief  baiiifTof  the  ifle  of  Ely,  and  if  he  oi-eyed 
the  mandate  of  the  writ  by  executing  it  within  the  jurifdi-flion  of 
the  ifle,   he  was  fubjetl  to  an  acticn  of  trcfpafs.     Many  learned 

men 
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There  are  alfo  counties  corporate  :  which  are  certain  cities 
and  towns,  fome  with  more,  fome  with  lefs  territory  annexed 
to  them  ;  to  which  out  of  fpecial  grace  and  favour  the  kings 
of  England  have  granted  chc  privilege  to  be  counties  of  them- 
felves,  and  not  to  be  comprized  in  any  other  county  ;  but  to 
be  governed  by  their  own  fherifrs  and  other  magiftrates,  fo 
that  no  officers  of  the  county  at  large  have  any  power  to  in- 
termeddle therein.  Such  are  London,  York,  Briftol,  Nor- 
wich, Coventry,  and  many  others  (24).  And  thus  much  of 
the  countries  fubjecl  to  the  laws  of  England. 


men  of  the  profeflion  were  of  a  different  opinion,  and  if  it  had 
been  a  material  objedl  to  the  lord  or  the  ofiicers  of  the  franchife, 
a  writ  of  error  would  have  been  brought. 

(24)  3  Geo.  I,  c.  5.  for  the  regulation  of  the  office  of  fheriffs, 
enumerates  twelve  cities,  and  five  towns,  which  are  counties  of 
themfelves,  and  which  have  confequently  their  own  iheriffs.  The 
cities  are,  London,  Chefter,  Brifcol,  Coventry,  Canterbury', 
Exeter,  Gloucefler,  Litchfield,  Lincoln,  Norwich,  Worcefter, 
York=  The  towns  are  Kingflon-upon-Hull,  Nottingham,  Nev;« 
caflle-upon-Tyne,  Pool,  Southampton, 
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CHAPTER    THE    FIRST. 
OF      THE      ABSOLUTE      RIGHTS      OF 

INDIVIDUALS. 


nnHE  objects  of  the  laws  of  England  are  fo  very  nu- 
-^  merous  and  extenfive,  that,  in  order  to  condder  them 
with  any  tolerable  eafe  and  perfpicuity,  it  will  be  neceffary 
to  dirtribute  them  methodically,  under  proper  and  diftindl: 
heads  •,  avoiding  as  much  as  poflible  divifions  too  large  and 
comprehenfive  on  the  one  hand,  and  too  trifling  and  minute 
on  the  other ;  both  of  which  arc  equally  produdive  of  con- 
fufion. 

Now, 
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Now,  ns  municipal  law  is  a  rule  of  civil  conducl,  com- 
manding what  is  right,  and  prohibiting  v/hat  is  wrong  ;  or 
lis  Cicero  %  and  after  him  our  Bra6ton  ^,  have  expreficd  it, 
Jancl'io  juj}a,  juhens  honejla  et  prohihens  contraria  ;  it  follows, 
that  the  primary  and  principal  obje6ls  of  the  law  are  rights 
and  w.<o.vG3.  In  tlie  profecution  therefore  of  thefe  com- 
mentaries, I  (liali  follow  thisvery  {imple  and  obvious  divi- 
fjon  ;  and  ii.'&W  In  tlie  firfr,  place  confider  the  rights  that  are 
commanded,  and  fecoiidly  tiie  ivrotigs  that  e.re  forbidden,  by 
the  laws  of  England. 

Rights  are  I.owever  liable  to  another  fubdlvlfion  ;  being 
either,  firfc,  thofe  which  concern  and  are  annexed  to  the 
perfons  of  men,  and  are  then  called yV/rd;  perfonarum  or  the 
rights  of  per f on  s  ;  or  they  are,  feconaly,  fuch  as  a  man  may 
acquire  ever  external  objetls,  or  thimTs  unconnetled  v.'ithhis 
per  Ton,  which  are  fliled  jura  rerum  ov  tht  rights  of  things, 
Wrorigs  alfo  are  divifible  mio.Six^^  private  wrongs  y  which 
being  an  infringement  merely  of  particular  rights,  concern 
individuals  only,  and  are  called  civil  injuries;  and  fecondly, 
public  njurongSy  which,  being  a  breach  of  general  and  public 
rights,  affeii:  the  whole  community,  and  all  called  crimes 
and  mifdemefiiors. 

The  obje£ls  of  the  laws  of  England  falling  into  this  four- 
fold divifion,  the  prefent  commentaries  will  therefore  confift 
of  the  four  following  parts  :  i .  The  rights  of  perfons  ;  with 
the  means  whereby  fuch  rights  may  be  either  acquired  or 
loftv  2.  The  rights  of  things  ;  with  the  means  alfo  of  acquiring 
and  lofing  them.  3.  Private  lurongSy  or  civil  injuries;  with 
the  means  of  redreding  them  by  law.  4.  Public  nvrongs^  or 
crimes  and  mifdemefnors  ;  with  the  means  of  prevention  and 
punifliment  (i). 

^*II  Philijp.  12.  ^  l.  1.  tf.  3. 

( I  )  The  dIftin6lion  between  piivate  lurovgs  2inA public  ivrongs  is 
more  intelligible,  and  more  accurately  limited  by  the  nature  of  the 
fubjefts,.  than  the  diHinftion  between  the  rights  of  thitigs,  and  the 
rights  of  perfons  :    for  all  rights  whatever  mufl  be  the  rights  of 

certain 
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\Te  are  now,  firll,  to  confider  the  r:gJ:is  of  perfons ;   with 
the  means  of  acquiring  and  lofing  them. 

Now  the  Tights  of  perfons  that  are  commanded  to  be  ob-  [  123  1 
ferved  by  the  municipal  law  are  of  two  forts  :  fjrfl,  fuch  as 
are  due  frcm  every  citizen,  which  are  ufually  called  civil 
duiiei ;  and,  fecondly,  fuch  as  belong  to  him,  which  is  the 
more  popular  acceptation  of  rights  ox  jura.  Both  may  indeed 
be  comprized  in  this  latter  divifion  ;  for,  as  all  fecial  duties 
are  of  a  relative  nature,  at  the  fame  time  that  they  are  due 
from  one  man,  or  fet  of  men,  they  mufl  alfo  be  due  to  an- 
other. But!  apprehend  it  Vv'iil  be -more  clear  and  eafy»  to 
confider  many  of  them  as  duties  required  from,  ratlier  than 
as  rights  belonging  to,  particular  perfons.  Thus,  for  in- 
(lance,  ailegiance  is  ufually,  and  therefore  m.oQ:  eafiiy,  con- 
fidered  as  the  duty  of  the  people,  and  protection  as  the  duty 
of  the  magiflrate  ;  and  yet  they  are  reciprocally,  the  rights  as 

certairx  perfons  to  certain  things.  Every  right  is  annexed,  to  a 
certain  charatleror  relation,  which  each  individual  bears  in  fociety. 
The  rights  of  kings,  lords,  judges,  hulhands,  fathers,  heirs,  pur- 
chafers,  and  occupants  are  all  dependent  upon  the  refpeclive  cha- 
rafters  of  the  claimants.  Thefe  rights  might  again  be  divided 
into  righto  to  pp'Jefs  certain  things,  and  the  rights  to  do  certain 
aclions.  This  latter  clafs  of  rights  conilitute  powers  and  autho- 
rity. But  the  diftinftion  of  rights  of  perfons  and  rights  of  things  in 
the  firft  two  volumes  of  the  Commentaries,  feems  to  have  no  other 
difference  than  the  antithefis  of  the  exprefTion,  and  that  too  refting  •" 

upon  a  folecifm  ;  for  the  expreflion,  rip;hts  of  things,  or  a  right 
of2i  horfe,  is  contrary'  to  the  idiom  of  the  Enghili  language  :  we 
fay,  invariably,  a  right  to  a  thing.  The  diftin^lion  intended  by 
the  learned  judge,  in  the  firft  two  volumes,  appears,  in  a  great 
degree,  to  be  that  of  the  rights  of  perfons  in  public  ftations,  and 
the  rights  of  perfons  in  private  relations.  But  as  the  order  of 
legal  fubjedls  is,  in  a  great  meafure,  arbitrary-,  and  does  net  admit 
of  that  mathematical  arrangement,  whei;e  one  propofition  gene- 
rates another,  it  perhaps  would  be  dilHcuk  to  difcover  any  method 
more  fatisfafhory,  than  that  which  the  learned  Judge  has  purfued, 
and  which  was  firft  fuggeded  by  lord  C.  J.  Hale.  See  Hale^s 
Ancles  of  the  Law. 

well 
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well  as  duties  of  each  other.     Allegiance  is  the  right  of  the 
magiftrate,  and  protedion  the  right  of  the  people. 

Persoms  alfo  are  divided  by  the  law  Into  either  natural 
perfons  or  artificial.     Natural  perfons  are  fuch  as  the  God  " 
of  nature  formed  us ;    artificial  are  fuch  as  are  created  and 
devifed  by  human  laws  for  the  purpofes  of  fociety  and  go- 
vernment, which  are  called  corporations  or  bodies  politic. 

The  rights  of  perfons  confidered  in  their  natural  capacities 
arc  alfo  of  two  forts,  abfolute,  and  relative.  Abfolute,  which 
are  fuch  as  appertain  and  belong  to  particular  men,  merely 
as  individuals  or  lingle  perfons:  relative,  which  are  incident 
to  them  as  members  of  fociety,  and  Handing  in  various  re- 
lations to  each  other.  The  firft,  that  is,  abfolute  rights,  will 
be  the  fubje6l  of  the  prefent  chapter. 

By  the  abfolute  rights  of  individuals  we  mean  thofe  which 
are  -fo  in  their  primary  and  ftriclefl  fenfe  ;  fuch  as  would 
belong  to  their  perfons  merely  in  a  ftate  of  nature,  and  which 
every  m.an  is  entitled  to  enjoy,  whether  out  of  fociety  or  in  it. 
But  with  regard  to  the  abfolute  duties^  which  man  is  bound 
[[  124  ]  ^o  perform,  confidered  as  a  mere  individual,  it  is  not  to  be 
expected  that  any  human  municipal  law  fhould  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  fuch  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  fociety,  and  fland  in  various  relations  to  each  other, 
they  have  confequently  no  concern  with  any  other  but 
focial  or  relative  duties.  Let  a  man  therefore  be  ever  fo 
abandoned  in  his  principles,  or  vicious  in  his  practice,  pro- 
vided he  keeps  his  wickednefs  to  himfelf,  and  does  not  offend 
againfl  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  fuch  as  feem  principally  to  afFe6l  himfelf,  (as  drunkennefs, 
or  the  like,)  they  then  become,  by  the  bad  example  they  fet, 
of  pernicious  effedls  to  fociety  ;  and  therefore  it  is  then  the 
bufinefs  of  human  laws  to  corre£l:  them.  Here  the  circum- 
ftance  of  publication  is  what  alters  the  nature  of  the  cafe. 

1 4  Public 
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FuUk  fobriety  is  a  relative  duty,  and  therefore  enjoined  by 
our  laws  ;  private  fobriety  is  an  abfolute  duty,  which,  whe- 
ther it  be  performed  or  not,  human  tribunals  can  never 
know  ;  and  therefore  they  can  never  enforce  it  by  any  civil 
fan£lion  (2).  But  with  refpe6l  to  r;^/;/j-,the  cafe  is  differ- 
ent. Human  laws  define  and  enforce  as  well  thofe  rights 
which  belong  to  a  man  conficiered  as  an  individual,  as  thofc 
which  belong  to  him  confidered  as  related  to  others. 

For  the  principal  aim  of  fociety  is  toprote£l  individuals  in 
the  enjoyment  of  thofe  abfolute  rights,  which  were  vefted  in 
them  by  the  immutable  laws  of  nature  ;  but  which  could  not 
be  preferved  in  peace  without  that  mutual  affiilance  and  in- 
tercourfe  which  is  gained  by  the  inflitution  of  friendly  and 
fecial  communities.  Hence  it  follows,  that  the  firft  and  pri- 
mary end  of  human  laws  is  to  maintain  and  regulate  thefc 
abfolute  rights  of  individuals.  Such  rights  as  are  fecial  and 
relative  refult  from,  and  are  poilerior  to,  the  formation  of 
ftates  and  focieties  :  fo  that  to  maintain  and  regulate  thefe,  is 
clearly  a  iubfequent  confideration.  And  therefore  the  prin- 
cipal view  of  human  law  is,  or  ought  always  to  be,  to  ex- 
plain, proteft,  and  enforce  fuch  rights  as  are  abfolute,  which 
in  themfelves  are  few  and  fimplc ;  and  then  fuch  rights  as  [  125  1 
are  relative,  which,  arifing  from  a  variety  of  connexions,  will 
be  far  more  numerous  and  more  complicated.  Thefe  will  take 
up  a  greater  fpace  in  any  code  of  laws,  and  hence  mav  ap- 
pear to  be  more  attended  to,  though  in  reality  they  are  not, 
than  the  rights  of  the  former  kind.     Let  us  therefore  proceed 


(2)  This  diftinftion  feems  to  convey  a  doftrine  that  can  hardly 
bear  examination,  or  be  reconciled  with  found  lav.'-  and  morahty. 
The  circumftance  of  publication  as  evidence  of  fliamelefsproflicracv 
and  hardened  depravity,  may  alter  the  nature  of  the  punifhment, 
but  cannot  alter  the  intrinfic  criminality  of  the  vicious  acl.  What- 
ever is  pernicious  to  fociety  as  an  example,  mull:  neceffarily  be 
vicious  and  deftrudive  in  itfclf.  What  is  ruinous  and  criminal  to 
repeat  and  follow,  mull  alfo  be  ruinous  and  criminal  to  commence. 
Human  laws  prohibit  ever)-  where  the  guilty  adion,  but  punlfli- 
ment  can  only  be  the  confequence  of  detedion. 

to 
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to  examine  how  far  all  laws  ought,  and  how  far  the  laws  of 
England  a£lualJy  do,  take  notice  of  thefe  abfoiute  rights,  and 
provide  for  their  lading  fecurity. 

The  abfolute  rights  of  man,  confidered  as  a  free  agent, 
endowed  with  difccrnment  to  know  good  from  evil,  and  with 
power  of  choofing  thofe  meafures  which  appear  to  him  to  be 
moft  defirable,  are  ufually  fummed  up  in  one  general  appel- 
lation, and  denominated  the  natural  liberty  of  mankind. 
This  natural  liberty  confifts  properly  in  a  power  of  acting  as 
one  thinks  fit,  without  any  reflraint  or  control,  unlefs  by 
the  law  of  nature ;  being  a  right  inherent  in  us  by  birth, 
and  one  of  the  gifts  of  God  to  man  at  his  creation,  when  he 
endued  him  with  the  faculty  of  free-will.  But  every  man, 
when  he  enters  into  fociety,  gives  up  a  part  of  his  natural  ~ 
liberty,  as  the  price  of  fo  v^iluablc  a  purchafe ;  and,  in  con- 
fideration  of  receiving  the  advantages  of  mutual  commerce, 
obliges  himfelf  to  conform  to  thofe  laws,  which  the  commu- 
nity has  thought  proper  to  eftablifh.  And  this  fpecies  of 
legal  obedience  and  conformity  is  infinitely  more  defirable 
thmi  that  wild  and  favage  liberty  which  is  facrificed  to  obtain 
it.  For  no  man  thatconfiders  a  moment,  would  wiih  to  re- 
tain the  abfolute  and  uncontrolled  power  of  doing  whatever 
he  pleafes  :  the  confequence  of  which  is,  that  every  other 
man  would  alfo  have  the  fam.e  power  ;  and  then  there  would 
be  no  fecurity'to  individuals  in  any  of  the'enjoyments  of  life. 
Political  therefore,  or  civil  liberty,  v/hich  is  that  of  a  member 
of  fociety,  is  no  other  than  natural  liberty  fo  far  reftrained 
by  human  lav/s  (and  no  farther)  as  is  necefiliry  and  expedient 
for  the  general  advantage  of  the  public  ^  Hence  we  may 
collect  that  the  law,  v/hich  reflrains  a  man  from  doing  mif- 
r  126  1  chief  to  his  fellow-citizens,  though  it  diminifhes  the  natural, 
increafes  the  civil  liberty  of  mankind  ;  but  that  every  wanton 
and  cauftlels  reftraint  of  the  will  of  the  fubjedt,  ^whether 
pradlifed  by  a  monarch,  a  nobility,  or  a  popular  afiembly,  is 
a  degree  of  tyranny :  nay,  that  even  laws  themfelves,  whe- 

^  Fa(ultat  ejus^quod cuique  facere  libtti  ntft  quid  jurs prohiletur^  Irtjl>  !•  3*  ^* 

thcr 


Ch.  I.  of  PERSONS^r  .  f  2d 

ther  made  whh  or  without  our  confent,  if  they  regulate  and 
conftrain  our  condiidl  in  matters  of  mere  indifference,  with- 
out any  good  end  in  viewj  are  regulations  deftru^tivc  of  li- 
berty :  whereas,  if  any  public  advantage  can  arife  from  ob- 
fervlng  fuch  precepts,  the  control  of  our  private  inclinations; 
in  one  or  two  particular  points,  will  conduce  to  preferve  out 
general  freedom  in  others  of  more  importance ;  by  fupport- 
ing  that  (tate  of  fociety,  which  alone  can  fecure  our  inde- 
pendence. Thus  the  ftatute  of  king  Edward  IV '^j  which 
forbad  the  fine  gentlemen  of  thofe  times  (under  the  degree 
of  a  lord)  to  wear  pikes  upon  their  fhoes  or  boots  of  more  thin 
two  inches  in  length,  was  a  law  that  favoured  of  oppreflion; 
becaufe,  however  ridiculous  the  fafhion  then  in  ufe  might 
appear,  the  reflraining  it  by  pecuniary  penalties  could  fervft 
no  purpofe  of  common  utility.  But  the  ftatute  of  king 
Charles  II.  ^,  which  prefcribes  a  thing  feemingly  as  indif- 
ferent, (a  drefs  for  the  dead,  who  are  all  ordered  to  be 
buried  in  woollen,)  is  a  law  confiftent  with  public  liberty ; 
for  it  encourages  the  ftaple  trade,  on  which  in  great  meafure 
depends  the  univerfal  good  of  the  nation.  So  that  laws, 
when  prudently  framed,  are  by  no  m.eans  fubverfive  but 
rather  introdu6tive  of  liberty;  for  (as  Mr.  Locke  has  v/ell 
obferved  ^)  where  there  is  no  law  there  is  no  freedom.  But 
then,  on  the  other  hand,  that  conftitution  or  frame  of  go- 
vernment, that  fyftem  of  laws,  is  alone  calculated  to  main- 
tain civil  liberty,  which  leaves  the  fubje£l  entire  mafter  of 
hib  own  conduct,  except  in  thofe  points  wherein  the  pablic 
goo  J  requires  fome  direction  or  reftraint  (3). 

<*  3  Edw.  IV.  c.  5.  ^  on  Gov.  p,  %.  §  57. 

«  30 Car. II.  it  I.  c.  3. 

(3)  This  fefiion  is  tne  of  the  very  few  intelligible  defcriptions 
of  liberty,  which  have  hitherto  been  communicated  to  the  world. 
Though  declamation  and  eloquence  in  all  ages  have  exhaufted  their 
{lores  upon  this  favourite  theme,  y^t  reafon  has  made  fo  little  pro- 
grefs  in  afcertaining  the  nature  and  boundaries  of  liberty,  that 
there  are  very  few  authors  indeedy  either  of  this  or  of  any  other 
country,  which  can  furnilh  the  ftudious  and  ferious  reader  with 

Vol.  I.  M  a  clear 


32(f  T^3e  RiGHrs  Book  t# 

The  idea  ant!  practice  of  this  political  or  civil  liberty  flou- 

ri(h  in  their  higheft  vigour  in  thefe  kingdoms,  where  it  falls 

'Z  ^27  3   little  (hoit  of  perfedtion,  and  can  only  be  loft  or  deftroyed  by 


a  clear  and  eonfiHent  account  of  this  idol  of  mankind.  Thoufand* 
worfhip  it,  and  are  even  ready  to  offer  their  blood  as  a  facrifice  to 
it,  under  the  form  of  a  tree,  a  cap,  or  a  cockade.  Thcfe  foolifh 
fymbols,  with  various  watchwords  of  fedition  equally  unmeaning, 
Kiay  enflame  the  paffions  of  the  vulgar  for  a  time,  when  praftifed 
upon  by  all  the  artifices  of  defigning  and  wicked  men,  and  may 
fupprefs  the  voice  of  reafon  and  fobriety,  but  the  confequences  are 
too  terrible  to  laft  long.  Anarchy  mufl  reform  itfelf,  «r  in  a 
country  where  every  crime  is  committed,  and  where  neither  life, 
perfon,  Hor  property  is  fecure,  in  fuch  a  war  of  all  againfl  all,  eack 
individual  for  his  own  fake  will  foon  demand  a  truce,  and  offer 
articles  of  capitulation. 

This  fubje6:  deferves  adifcuffion  much  more  exteniive  than  the 
limits  of  a  note  will  admit,  in  which  it  would  not  be  difficult  to 
prove  that  Engliihmen  at  preient  poffefs  every  fpecies  of  liberty  in 
a  higher  degree  than  ever  was  enjoyed  in  any  other  country,  and 
even  in  a  degree  unknown  to  their  anceftors.  But  I  fhall  here 
briefly  fubjoin  the  different  notions  conveyed  by  the  word  libertyy 
ivhich  even  by  the  moil  eminent  vyriters  and  orators  are  generally 
Gcfifounded  together. 

The  Ubertas  quicUihet  facundiyOr  the  liberty  of  doing  every  thing 
which  a  man's  paffions  urge  him  to  attempt,  or  his  ftrength  enables 
bim  to  effe6l,  is  favage  ferocity  ;  it  is  the  liberty  of  a  tyger  and 
not  the  liberty  of  a  man. 

"  Moral  or  natural  liberty  (in  the  words  of  Burlamaqui,  ch.  3.. 
**  f-  15.)  is  the  right  which  nature-  gives  to  all  mankind  of  dif- 
«*  pofmg  of  their  perfans  and  property  after  the  manner  they 
«<  judge  moft  confonant  to  their  happinefs,  on  condition  of  their 
•*  ading  within  the  limits  of  the  law  of  nature,  and  that  they  do  i 
*<  not  any  way  abufe  it  to  the  prejudice  of  any  other  men.'* 

This  is  frequently  confounded,  and  even  by  the  learned  Judge 
in  this  very  fe6lion,  with  favage  liberty. 

Civil  liberty  is  well  defined  by  our  author  to  be  **  that  of  a  mem- 
«*  ber  of  fociety,  and  is  no  other  than  natural  liberty  fo  far  reflrained  1 
*<  by  human  laws   (and  no  farther)  as  is  neceffary  and  expedient 
*<  for  the  general  advantage  of  the  public." 

Mr. 
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the  folly  or  demerits  of  it*s  owner :  the  legillature,  ar>d  o£ 
courfe  the  laws  of  England,  being  peculiarly  adapted  to  the 
prcfervation  of  this  ineftiniable  bleffing  even  in  the  meanelt 

Mr.  Paley  begins  his  excellent  chapter  upon  civil  liberty  with 
the  following  definition  :  **  Civil  liberty  is  the  not  being  reftrained 
•*  by  any  law,  but  what  conduces  in  a  greater  degree  to  the  public 
**  welfare."  B.  vi.  c.  5. 

The  archbifhop  of  York  has  defined  "  civil  or  legal  liberty  to 
•*  be  that  which  confifts  in  a  freedom  from  all  rellraints  except 
**  fuch  as  eftablifhed  law  impofes  for  the  good  of  the  community, 
**  to  which  the  partial  good  of  each  individual  is  obliged  to  give 
"  place." — (A  fermon  preached  Feb.  21,  1777,  p.  19.) 

All  thefe  three  definitions  of  civil  liberty  are  clear,  diflindl,  and 
rational,  and  it  is  probable  they  were  intended  to  convey  exactly 
the  fame  ideas  ;  but  I  am  inclined  to  think  that  the  definition 
given  by  the  learned  Judge  is  the  moft  perfect,  as  there  are  many 
reftraints  by  natural  law,  which,  though  the  eftablifhed  law  does 
not  enforce,  yet  it  does  not  vacate  and  remove. 

In  the  definition  of  civil  liberty  it  ought  to  be  underftood,  or 
rather  expreffed,  that  the  reftraints  introduced  by  the  law  fhould 
be  equal  to  all,  or  as  much  fo  as  the  nature  of  things  will  admit, 

Pohtical  liberty  may  be  defined  to  be  the  fecurity  with  which, 
from  the  conftitution,  form,  and  nature  of  the  eftablifhed  govern- 
ment, the  fubje6i:s  enjoy  civil  liberty.  No  ideas  or  definitions  are 
more  diftinguifhable  than  thofe  of  civil  and  political  liberty  ;  yet 
they  are  generally  confounded  ;  and  the  latter  cannot  yet  claim 
an  appropriate  name. — The  learned  Judge  ufes  political  and  civil 
liberty  indifcriminately  ;  but  it  would  perhaps  be  convenient  uni- 
formly to  ufe  thofe  terms  in  the  refpeftive  fenfes  here  fuggefted, 
or  to  have  fome  fixed  fpecific  denominations  of  ideas,  which  ia 
their  nature  are  fo  widely  different. — The  laft  fpecies  of  liberty  has 
probably  more  than  the  reft  engaged  the  attention  of  mankind, 
and  particularly  the  people  of  England.  Civil  liberty,  which  is 
nothing  more  than  the  impartial  adminiftration  of  equal  and  expe- 
dient laws,  they  have  k>ng  enjoyed  nearly  to  as  great  an  extent  as 
can  beexpedled  under  any  human  eftabiifhment. 

But  fome  who  are  zealous  to  perpetuate  thefe  ineftimable  blellings 
of  ciril  hberty,  fancy  that  our  political  liberty  may  be  augmented 
by  reforms,  or  "^ax  they  deem  improvements  ia  the  conftitution 
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fubjecl.  Very  dlffcTent  from  the  modern  conflituTions  of  other 
ftates,  on  the  continent  of  Eu  ope,  and  from  the  genius  of 
the  imperial  law  ;  which  in  general  are  calculated  to  veil  an 


of  the  government.  Men  of  fuch  opinions  and  difpofitions  there 
will  be,  and  perhaps  it  is  to  be  vviflied  that  there  fliould  be,  in  ail 
times.  But  before  any  ferious  experiment  is  made,  we  ought  to 
be  convinced  by  little  lefs  than  mathematical  demonl^ration,  that 
we  ihall  not  facrifice  fubftance  to  form,  the  end  to  the  means,  or 
exchange  prefent  poffeflion  for  future  profpefts.  It  is  true,  that 
civil  liberty  may  exift  in  perfedlion  under  an  abfolute  monarch, 
according  to  the  well-known  verfe  : 

Fallitur  egregie  quijquis  fub  prlnc'tpe  credit 
Servitium,  Nunquam  libertas  gratior  extat 
Guam  Juh  rege  p'lo,  Claud. 

But  what  fecurity  can  the  fubje6ls  have  for  the  virtues  of  his  fuc- 
cefTor  ?  Civil  liberty  can  only  be  fecure  where  the  king  has  no 
power  to  do  wro.:g,  yet  all  the  prerogatives  to  do  good.  Under 
fuch  a  king,  with  two  houfes  of  parliament,  the  people  of  England 
have  a  firm  reliance  that  they  will  retain  and  tranfmit  the  bieffings 
of  civil  and  political  liberty  to  the  lateil  pofterity. 

There  is  another  common  notion  of  liberty,  which  is  nothing 
more  than  a  freedom  from  confinement.  This  is  a  part  of  civil 
liberty,  but  it  being  the  mofi:  important  part,  as  a  man  in  a  gaol 
can  have  the  exercife  and  enjoyment  of  few  rights,  it  is  xaT  i^ox^* 
called  liberty. 

But  where  imprifonment  is  neceffary  for  the  ends  of  public 
juftice,  or  the  fafety  of  the  community,  it  is  perfectly  confiflent 
with  civil  liberty.  For  Mr.  Paley  tiab  v/ell  obferved,  that  **  it  is 
*<  not  the  rigour,  but  the  inexpediency  of  laws  and  a6ls  of  autho- 
**  rity,  which  makes  them  tyrannical."   (B.  vi.  c.  5.) 

This  is  agreeable  to  that  notion  of  ci\al  liberty  entertained  by 
Tacitus,  one  who  was  well  acquainted  with  the  principles  of  hu- 
man nature  and  human  governments,  when  he  fays,  Gothones  reg- 
nantur  taulo  jam  adduPaus,  quam  catera  Germanorum  gentesy  nondum 
tamen  fupra  libertatem.  De  Mor.  Germ.  c.  43. 

It  is  very  furprifing  thkt  "the  learned  Commentator  fliould  cite 
with  approbation  (p.  6.  and  125.)  and  that  Montefquieu  fliould 
adopt  (b.  xi.  c.  13.)  that  abfurd  definition  of  hberty  given  in  Juf- 
iinian's  Inflitutes  :  Facultas  ejus^  quod  cuique  faccre  llbety  nifi  quid 
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arbitrary  and  defpotic  power,  of  controlling  the  aflions  of  the 
faajc6t,  in  tnt  prince,  or  in  a  few  grandees.  And  this  fpirit 
or  iioerty  is  fo  deeply  implanted  in  our  conllitution,  and 
TOO  c(i  even  in  our  very  foil,  that  a  Have  or  a  negro,  the  mo- 
mrnt  he  lands  In  England,  fads  under  ttie  protection  of  the 


•yi,  aut  jitrs  prohihetur.  \\  every  country,  and  under  all  circum- 
ftdiiCes,  the  fubjedls  poflefs  the  liberty  defcribed  by  this  definition. 
Wnr-n  an  innocent  neiro  li.  telzed  and  chained,  or  is  driven  to  his 
, daily  toil  by  a  mercilels  nnJLer,  he  ftill  retains  this  fpecies  of  liberty, 
or  taat  little  power  of  a<5lion,  of  which  force  and  barbarous  laws 
have  not  bereft  him.  But  we  muft  not  have  rccourfe  to  a  fyftem 
of  laws,  in  which  it  is  a  fundamental  priiiciple,  quodpr'incipi placuity 
hgis  hahet  vigorem,  for  correal  notions  of  liberty. 

So  far  the  Editor  thought  it  proper  to  fuggell  to  the  fludent 
the  different  fignifications  of  the  word  liberty  ;  a  word  which  it  is 
of  the  utmoil  importance  to  mankind  that  tljey  fhould  clearly 
comprehend  :  for  though  a  genuine  fpirit  of  liberty  is  the  nobleft 
principle  that  can  animate  the  heart  of  man,  yet  liberty,  in  all 
times,  has  been  the  clamour  of  men  of  profligate  liVes  and  defpe- 
rate  fortunes :  Falso  libertatis  vocabuJum  oltendi  ab  i:Sf  qui  fri- 
•vati'iTi  degeneres,  in  publicum  exitiofi,  nihil fpei,  nifi  per  difcofdias  ha- 
hsant ;  (Tac.  1 1  Ann.  c.  17.} — The  firll  fentence  of  fiooker'* 
Ecckfidftical  Polity  contains  no  lefs  truth  and  eloquence  :  "  He 
"  that  gceth  about  to  perfuade  a  multitude,  that  they  are  not  fo 
**  v/ell  governed  as  they  ought  to  be,  lliall  never  want  attentive 
'*  and  favourable  hearers." 

This  fubjecl  might  be  elucidated  by  various  inltailcet',  particularh 
from  the  laws  and  co*Uitution  of  this  country  ;  and  the  Editor  can- 
rot  but  cherifh  even  a  confident  hope,  that  they  who  acquire  the 
pioft  intimate  acquaintance  with  thofe  laws  and  that  conibtution, 
will  always  be  the  moll  convinced,  that  to  be  free,  is  to  live  in  a 
country  where  the  laws  are  juft,  expedient,  and  impartially  ad- 
miniftcred,  and  where  the  fubjeas  have  perfeft  fccuriiy  that  they 
will  ever  continue  fo  ;  and,  allowing  for  feme  fliglit  arid  perhapn 
inevitable  imperfe(£lions,  that  to  be  free,  is  to  be  bom  and  to 
\ive  under  the  Englifli  conftitution.  Hanc  retinete,  qusfo,  Qjttrites^ 
quam  vobis   tiViquam  harsditaten,  majores  •vejlri  x'eliquerimt ,     Cic. 
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laws,  and  fo  far  becomes  a  freeman  8  •,    though  the  roafter's, 
Tight  to  his  fervice  may  pojjlbly  iliil  continue  (4), 

The  abfolute  rights  of  every  Englilhman,  (which,  taken  in 
a  political  and  extenfive  fenfe,  are  ufually  called  their  liber- 
ti»s  )  as  they  are  founded  on  nature  and  r«afon,  fo  they  are 
coHval  with  our  form  of  government ;  though  fubjea  at  times, 
to  fluauate  and  change  :  their  eftabli(hment  (excellent  as  it 
is)  being  ftiU  human.     At  fome  times  we  have  fcen  them  de- 
preffed  by  overbearing  and  tyrannical  pvinces  -,  at  others  fo, 
luxuriant  as  even  to  tend  to  anarchy,  a  worfe  ftate  than  ty- 
ranny  itfelf,  as  any  government  is  better  than  none  at  all  (5). 
But  the  vigour  of  our  free  conftitution  has  always  delivered 
the  nation  from  thefe  embarraffments  :  and,  as  foon   as  the 
convulfions  confequent  on  the  ftruggle  have  been  over,  the 
balance  of  our  tights  and  liberties  has  fettled  to  it  s  proper 
level ;  and  their  fundamental  articles  have  been  from  time  to 
time  afferted  in  parliament,  as  often  as  they  vv«e  thought  t^ 
be  in  danger. 

«  Salk.  666.    See  ch.  14. 


(+)  It  is  not  to  the  foil  or  to  the  air  of  England  that  negroes  are 
indebted  for  their  liberty,  but  to  the  efficacy  of  the  writ  of  /.«- 
teas  corpus,  which  can  only  be  executed  by  the  (lienff  in  an  Enghlh 
countv.--I  do  not  fee  how  the  matter's  right  to  the  ftrvice  can  . 
'  ffibl  continue ;  it  can  only  arife  from  a  contrad,  which  the  negro 
[n  a  ftate  of  llavery  is  incapable  of  entering  mto  with  his  mafter. 

See  pac^e  425.  .     ,        r     r  1 

t  c)  Lord  Camden  conchided  his  judgment  in  the  cafe  of  general 
war  ants  in  the  fame  words  :  "  One  word  more  for  ourfelves ;  we 
«  are  no  advocates  for  libels ;  all  governments  muft  fet  their  faces 
«  aeainil  them,  and  whenever  they  come  before  us  and  a  jury,  we 
..  Ihail'fet  our  faces  againft  them ;  and  if  juries  do  not  prevent  them, 
"  thev  may  prove  fatal  to  liberty,  dcftroy  government,  and  mtro- 
«  duce  anarchy  ;  but  tyranny  is  better  than  annrchy,  and  the  woril; 
«  government  better  than  none  at  all,"  a  WHf.  292. 
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First,  by  the  great  charter  of  liberties,  which  was  obtain- 
ed, fword  in  hand,  from  king  John,  and  afterwards,  with 
fome  alterations,  confirmed  in  Pariiament.by  king  Henry  the 
third,  his   fon.     Which    chatter  contained    very   few  new 
grants;  but,  as  fir  Edwards  Coke  ^  obferves,  was  for  the  mofl 
part  declaratory  of  the  principal  grounds  of  the  fundamental   L  128  J 
laws  of  England  (6).     Afterwards  by  the  ftatute  called  conjir^ 
matio  cartarum  ^  whereby  the  great  charter  is  dire6led  to  be 
allowed  as  the  common  law  j  all  judgments  contrary  to  it  are 
declared  void  ;  copies  of  it  are  ordered  to  be  fent  to  all  cathe- 
dral churches,  and  read  twice  a  year  to  the  people  ;  and  fen* 
tence  of  excommunication  is  direcS^ed  to  be  as  conftantly  de- 
nounced againft  all  thofe  that  by  word,  deed,  or  counfcl,  act 
contrary  thereto,  or  in  any  degree  infringe  it.     Next,   by  a 
multitude  of  fubfequent  corroborating  ftatiites,  (fir  Edward 
Coke,  I  think,  reckons  thirty-two  ^,)  from  the  firft  Edward 
to  Henry  the  fourth.     Then,  after  a  long  Interval,  by  the  pe^ 
tion  of  right :    which  was  a  parliamentary  declaration  of  the 
liberties  of  the  people,  afientcd  to  by  king  Charles  the  6rft  in 
the  beginning  of  his  reign.     Which  was  clofely  followed  by 
the  (till  more  ample  conceilions  made  by  that  unhappy  prince 
to  his  parliament,  before  the   fatal  rupture  between  them  ; 
and  by  the  many  falutary  laws,  particularly  the  habeas  corpus 
adt,  pafled  under  Charles  the  fecond.  To  thefe  fucceeded  the 
hill  of  rights,  or  declaration   delivered  by  the  lords  and  com- 
mons to  the  prince  and  princefsof  Orai^e  13  February  168B; 
and  afterwards  ena£led  in  parliament  when  they  became  king 
and  queen  :  which  declaration  concludes  in  thefe  remarkable 
words  ;  "  and  they  do  claifn^  demand,   and  infift  upon,  all 
*<  and   fingular  the  premifes,  as  their  undoubt-^d  rigfits  and 
•'liberties**     And  the  adl  of  parliament  itfeif  '   recognizes 
5*  all  and  fingular  the  rights  and  liberties  aflerted  and  claim • 

'  2  Inft.  proem.  ^  %  Inft.  proenj. 

*  as  Edw.  L  ^  1  W.  &  M.  ft.  a.  c.  %. 


(6)  See  a  fuller  account  of  Magna  Charta,  4.to(.  p.  424. 
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*''  ed  in  the  faid  declaration  to  be  the  true,  antient,  and  in- 
«'  dubitable  rights  of  the  people  of  this  kingdom."  Laftly, 
thefe  liberties  were  again  aflerted  at  the  commencement  of 
the  prefent  century,  in  the  acl  offnttlement "",  whereby  the 
crown  was  limited  to  his  pre fent^maje fly's  illultrious  houfc  : 
and  Tome  new  proviiions  were  added,  at  the  fame  fortunate 
aera,  for  better  fecuring  our  religion,  laws,  and  liberties ; 
which  the  ftatute  declares  to  be  **  the  birthright  of  tne  peo- 
**  pie  of  England,"  according  to  the  antient  doctrine  ot  the 
common  law  ".  .  ^ 

r  ^29  I  Thus  much  for  the  declaration  ol  q\xx  rights  and  liber- 
ties. The  rights  themfelves,  thus  defined  by  thefe  feveral 
ftatutes,  confift  in  a  number  of  private  immunities;  which 
will  appear,  from  what  has  been  premifed,  to  be  indeed  no 
other,  than  either  that  refiduum  of  natural  liberty,  which  is 
not  required  by  the  laws  of  fociety  to  be  facrlficed  i;o  public 
convenience  ;  or  elfe  thofe  civil  privileges,  which  fociety  hath 
engaged  to  provide,  in  lieu  of  the  natural  liberties  fo  given 
up  by  individuals.  Thefe  therefore  were  formerly,  either  by 
inheritance  or  purchafe,  the  rights  of  all  mankind  ;  but,  in 
moft  other  countries  of  the  world  being  now  more  or  lefs  de- 
bafed  and  deftroyed,  they  at  prefent  may  be  faid  to  remain, 
in  a  peculiar  and  emphatical  manner,  the  rights  of  the  people 
of  England.  And  thefe  may  be  reduced  to  three  prmcipal 
or  primary  articles  ;  the  right  of  perfonal  fecurity,  the  right 
of  perional  liberty,  and  the  right  of  private  property :  be- 
caufe,  as  there  is  no  other  known  method  of  compulfion,  or 
of  abridging  man's  natural  free  will,  but  by  an  infrmgement 
or  diminution  of  one  or  other  of  thefe  important  rights,  the 
prefervation  of  thefe,  inviolate,  mayjulUy  be  faid  to  include 
the  pref  rvation  of  our  civil  immunities  in  their  largeft  and 
moft  exten five  fcnfe. 

I.  The  right  of  perfonal  fecurity  confifts  in  a  perfon'.^ 
legal  and  uninterrupted  enjoyment  of  his  life,  his  hmbs,  his 
body,  his  health,  and  his  reputation.  ** 

»  12&  13  W.  III.  c.  2.  °  Floivd.  ss- 

I.  Life 
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I.  Life  is  the  Immediate  gift  pf  God,  a  right  inherent  by 
nature  in  every  individual ;  and  it  begins  in  contemplation  of 
law  as  foon  as  an  infant  is  able  to  ftir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and,  by  a  potion  or  other- 
wife,  l;.illeth  it  in  her  womb  ;  or  if  any  one  beat  her,  where- 
by the  child  dieth  in  her  body,  and  fhe  is  delivered  of  a  dead 
child  ;  this,  though  not  murder  (7),  was  by  the  ancient  law 
homicide  or  manflaughter°.  But  the  modern  law  doth  not 
look  upon  this  offence  in  quite  fo  atrocious  a  hght(8),  but  [  130 
merely  aw*  a  heinous  mifdemefnorP. 

°^*  SI aliq^uis  Tnulkrcmprsgnantem per-  tum^  facit  homlcidlum.      Brafton,  /.  3« 

cujferity  vel  ei  "jenenum  dsderitf  per  quod  f.  JI. 
fecsrit  abortivam  ;  Ji  puerper  turn  jam  for-  P   3  Inft.50. 

matumfuerity  et  maxime  ft  fuerit  anima' 


(7 )  The  dillindlion  between  murder  and  manflaughter  or  feloni- 
ous homicide,  in  the  time  of  Brafton,  was  in  a  great  degree  no- 
minal. The  puniftm^cnt  of  both  was  the  fame  ;  for  murder  as 
well  as  manflaughter,  by  the  common  law,  had  the  benefit  of 
clergy.  Fojl,  302. 

(8)  But  if  the  child  be  born  aliw,  and  afterwards  die  in  confe- 
quence  of  the  potion  or  beating,  it  will  be  murder  (3/7?/?.  50. 
i  P'  IVnis,  245.)  ;  and  of  courfe  thole  ^vho,  with  a  wicked  intent, 
adminiftered  the  potion,  or  advifed  the  woman  to  take  it,  will  be 
acceflaries  before  the  fa£l,  and  fubjedl  to  the  fame  punifhment  as 
the  principal. 

And  now  by  the  43  Goo.  III.  c.  58.  if  any  perfon  fnall  wil- 
fully and  malicioufly  adminifter  to,  or  caufe  to  be  adminiftered 
to,  or  taken  by,  any  woman  then  quick  with  child  any  noxious 
and  deilruftive  fubllance,  with  intent  thereby  to  procure  the  mif- 
carriage  of  her  child,  fuch  perfon,  and  all  who  counfel,  aid  and 
abet,  Ihall  be  guilty  of  felony  without  benefit  of  clergy. 

So  it  is  now  punifhable  with  death  to  attempt  by  adminiilering 
drugs  to  dellroy  a  living  infant  in  ventre  fa  merely  though  it  may 
in  no  degree  be  injured. 

And  by  the  fame  llatute  it  is  enacted,  that  where  any  medi- 
cines fliall  be  fo  adminiftered,  or  any  inftrument  or  other  means 
jfhall  be  ufcd  to  caufe  an  abortion,  and  the  woman  fiiall  not  be,  cr 
(hall  not  be  proved  to  be,  at  the  time  quick  with  child,  then  fuch 
offenders  fhall  be  guilty  of  felony,  and  (hall  be  liable  to  be  fined, 

impri- 
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An  infant  m  v€ntre  fa  mere,  or  in  the  mother's  womb,  is 
fuppofed  in  law  to  be  born  for  many  purpofes.  It  is  capable 
of  having  a  legacy,  or  a  furrender  of  a  copyhold  eftate  made 
to  ir.  It  fpay  have  a  guardian  affigned  to  it  ^  ;  and  it  is  en* 
abled  to  have  an  eftate  limited  to  it's  ufe,  and  to  take  after- 
Wimjs  by  fuch  limitation,  as  if  it  were  then  actually  born  ''  (9). 
And  in  this  point  the  civil  law  agrees  with  ours  % 

2.  A  MAN^s  i'mbs  (by  w^lch  for  the  prefent  we  only  un- 
<?friland  thofe  members  wiich  may  be  ufeful  to  him  in 
{i»:ht,  and  the  iofs  of  which  alone  amounts  to  mayhem  by  the 
common  law)  are  alfo  the  gift  of  the  wife  creator,  to  enable 

'  Stat.  12  Car.  II.  c.  24.  UlUguntur  in   rerum  nature  ejfe^  eam  de 

'  Stat.  10  &  II  W.  III.  c.  16.  eoruffz  commodo  agatur.  Ff.   I.  5,  a6. 

*  Qui   in  uiero  funt,  in  jure  ei'uili  in~ 


imprifoned,  fet  in  the  pillory,  or  whipped,  or  to  one  or  more  of 
thefe  punifhments  ;  or  to  be  tranfported  for  any  time  not  exceed- 
ing 14  years,  at  the  difcretion  of  the  court. 

The  law  of  England  now  is  not  much  diflimilar  to  the  Jewifh 
law. 

If  men  ftrive  and  hurt  a  woman  with  child,  fo  that  her  fruit 
depart  from  her,  and  yet  no  mifchief  follow  ;  he  fhall  be  furely 
punifhed,  according  as  the  woman*s  hufband  will  lay  upon  him  ; 
and  he  fliall  pay  as  the  judges  determine. 

And  if  any  mifchief  follow,  then  thou  Ihalt  give  life  for  life. 
Exod.  xxi.  V,  22. 

(9)  It  may  have  a  diftributive  /hare  of  inteflate  property  even 
with  the  half  blood  (i  Vef.  81.)  :  it  is  capable  of  taking  a  devife 
of  land  (2  Atk.  117.  i  Freent'  244.  293.)  :  it  takes  under  a  mar- 
riage fettlement,  a  provifion  made  for  children  living  at  the  death  of 
the  father  (i  Vef.  85.).  And  it  has  lately  been  decided,  that  mar- 
riage, and  the  birth  of  a  pofthumous  child,  amount  to  a  revocation 
©f  a  will  executed  previous  to  the  marriage.  (5  T.  R.  49.)  So  in 
executory  devifes  it  is  confidered  as  a  life  in  being.  (7  T,  R,  100.) 
See  2  vol,  174.  n.  4.  It  takes  land  by  defcent,  though,  in  that 
cafe,  the  prefumptive  heir  may  enter  and  receive  the  profits  for  his 
own  ufe  till  the  birth  of  the  child  (3  Wilf  526. ),  which  feems  to  b§ 
the  only  interefl  it  lofes  by  it*s  fituation.     See  alfo  2  vol.  1 6^* 

him 
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him  to  prote£l  himfelf  from  external  injuries  tn  a  flate  of  na- 
ture. To  thefe  therefore  he  has  a  natural  inherent  right ; 
and  they  cannot  be  wantonly  deftroyed  or  difabled  without 
a  manifeft  breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  manure  of  fuch  high  value, 
in  the  eftimation  of  the  law  of  England,  that  it  pardons  evea 
homicide  if  committed y^  defendendoy  or  in  order  to  preferve 
them.  For  whatever  is  done  by  a  man,  to  fave  either  life  or 
member,  is  looked  upon  as  done  upon  the  highell  neceflity 
and  compulfion.  Therefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  a£t  ;  thefe,  though  accompanied  with  all  other 
the  requrfite  folemnities,  may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehenfion  of  lofing  his  life, 
or  even  his  limbs,  in  cafe  of  his  non-compliance  ^  And  the 
fame  is  alfo  a  fufficlent  excufe  for  the  commiflion  of  many 
mifdemefnors,  as  will  appear  in  the  fourth  book.  The  con- 
llraint  a  man  is  under  in  thefe  circumftances  is  called  in 
law  durefs^  from  the  Latin  duritieSf  of  which  there  are  two 
forts  ;  durefs  of  imprifonment,  where  a  man  actually  lofes  his  f  f ^j  "j 
liberty,  of  which  we  (hall  prefently  fpeak  ;  and  durefs  p^r 
minasy  where  the  hardfhip  is  only  threatened  and  impending, 
which  is  that  we  are  now  dlfcourfing  of.  Durefs />^r  minas 
is  either  for  fear  of  lofs  of  life,  or  elfe  for  fear  of  mayhem,  or 
fofs  of  limb.  And  this  fear  muft  be  upon  fufficient  reafon  ; 
f*  «o«"  as  Brafton  cxprefles  it,  ^*  fufpicio  cujujlibet  vam  et 
•*  metlculoft  hominis,  fed  talis  qui  pojfii  cadere  in  virum  conjian* 
**  tem  i  talis  enim  debet  ejje  metuSy  qui  in  fe  continent  vitae  peri^ 
"  culuniy  aut  corporis  crucial um "."  A  fear  of  battery,  or 
being  beaten,  though  never  fo  well  grounded,  is  no  durefs  ; 
neither  is  the  fear  of  having  one's  houfe  burned,  or  one's 
goods  taken  away  and  deftroyed ;  becaufe  in  thefe  cafes, 
ihould  the  threat  be  performed,  a  man  may  have  fatisfadlioti  ^ 

by  recovering  equivalent  damages  ^ :  but   no  fuitable  atone- 
ment can  be  made  for  the  lofs  of  life,  or  limb  (10).  And  the 

*  2  Inft.  483.  »  /.  2.  c.S'  ^2  Inft.  483. 

*-  II   » 

(10)  See  4  vol,  300 

indulgence 
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indulgence  fhewn  to  a  man  under  this,  the  principal,  fort  of 
durefs,  the  fear  of  lofing  his  life  or  limbs,  agrees  alfo  with 
that  maxim  of  the  civil  law  ;  ignofcitur  ei  qui  f anguine m  fuum 
qaaliter  qtialiter  redemptum  voluit  ". 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  alfo  furnifhes  him 
u  ith  every  thing  necefl'ary  for  their  fupport.  For  there  is  no 
man  fo  indigent  or  wretched,  but  h.  may  demand  a  fupply 
fufHcient  for  aii  the  neceffaries  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  feveral  ftatutes  enabl- 
ed for  the  relief  of  the  poor,  of  which  in  their  proper  places. 
A  humane  provifion  ;  yet,  though  di6^-ited  by  the  principles 
of  fociety,  difcountenanced  by  the  Roman  laws.  For  the 
edifts  of  the  emperor  Conftantine  commanding  the  public  to 
maintain  the  children  of  thofe  who  were  unable  to  provide 
for  them,  in  order  to  prevent  the  murder  and  expofure  of  in, 
fants,  an  inftitutiou  founded  on  the  fame  principle  as  our 
foundling  hofpitals,  though  comprized  in  the  Theodofian 
code  y,  were  rejedled  in  Juftinian's  collection. 

r  132  1  These  rights,  of  life  and  member,  can  only  be  determined 
by  the  death  of  the  perfon  \  which  was  formerly  accounte4 
to  be  either  a  civil  or  natural  death.  The  civil  death  com- 
menced, if  any  man  was  baniihed  or  abjured  rhe  realm  *  by 
the  procefs  of  the  common  law,  or  entered  into  religion  ; 
that  is,  went  into  a  monaftery,  and  became  there  a  rnonk  pro- 
fcfTed  ;  in  which  cafes  he  v/as  abfoluteiy  dead  in  law,  ana  his 
next  heir  (hould  have  his  eftate.  For  luch  oaniihed  man  was 
entirely  cut  off  from  fociety  ;  and  fuch  a  monk»  upon  his  pro- 
fefhon,  renounced  folemnly  all  fecular  conctrT)s  :  and  befides, 
as  the  popifn  clergy  claimed  an  exemption  from  the  duties  of 
civil  life  and  the  commands  of  the  temporal  m^gillrate,  tne 
genius  of  the  Englifli  laws  would  not  iuffcr  thole  perlona  to 
enjoy  the  benefits  of  fociety,  who  fecluded  themfelvcs  t3:om  it$ 
and  refufed  to  fubmit  to  it's  regulations  ^.  A  monk  was  there- 

*  Ff,  48.  21.  I.  hw,  /.  %.  t.  a  I.  defiit  ejfe  miles  feculiy  qui 
y  I.  II.  c.  27.  faSlus  £ji mue^  Lbrijii ;  nee bensjicium per- 
^  Co-  Litt.  133.  tinet  ad  sum  ^ui  non  debet  ger ere  offieiu't* 

*  This  was  alfo  a  rule  in  the  feodjl 

fore 


Ch.  I.  ^Persons.  13^ 

fore  accounted  civiliier  mortuuSy  and  when  he  entere<!  into  re- 
ligion might,  like  oth.€r  dying  men,  make  his  teftament  and 
executors  ;  or,  if  he  made  none,  the  ordinary  might  grant  ad- 
miniftration  to  his  next  of  kin,  as  if  he  were  a£^ually  dead  in- 
teftate.  And  fuch  executors  and  admin iftrators  had  the  Lme 
power,  and  might  bring  the  fame  a£liO!is  for  deots,  (:u  to  the 
religious,  and  were  liable  to  the  famf-ad^ionb  for  {\\o{t  dwt  from 
him,  as  if  he  were  naturally  deceafed  ^.  Nay  fo  far  has  this 
principle  been  carried,  that  when  one  was  bound  in  a  bond  to 
an  abbot  and  his  fuccefTors,  and  afterwards  made  his  executors 
and  profefled  himfelf  a  monk  of  the  fame  abbey,  and  in  pro. 
cefs  of  time  was  himfelf  made  abbot  thereof;  here  the  law  gave 
him,  in  the  capacity  of  abbot,  an  a6tion  of  debt  againft  his 
own  executors  to  recover  the  money  due  '^.  In  flion,  a  monk 
or  religious  was  fo  effectually  dead  in  law,  that  a  leafe  made 
even  to  a  third  perfon,  during  the  life  (generally)  of  one  who 
afterwards  became  a  monk,  determined  by  fuch  his  entry  into 
religion  :  for  which  reafon  leafes,  and  other  conveyances  for 
life,  were  ufually  made  to  have  and  to  hold  for  the  term  of 
one*s  natural  Wit  ^,  But,  even  in  the  times  of  popery,  the  law 
of  England  took  no  cognizance  of />rc/^3«  in  any  foreign  r  j^«  n 
country,  becaufe  the  facl  could  not  be  tried  in  our  courts  -  • 
and  therefore,  fince  the  reformation,  this  difability  is  held  to 
be  aboliflied  ^ :  as  is  alfo  the  difability  of  banifnmenr,  confe- 
quent  upon  abjuration,  by  ftatute  21  Jac.  I.  c.  2i.  (i  1). 

^  Litt.  §  200.  ^  Co.Litt.  132. 

*  Co.  Litt.  133.  ^  I  Salk.  162. 

^  2  Rep.  48.    Co.  Litt.  132. 

■ 

(11)  One  fpecies  of  civil  death  may  ftill  exift  in  this  country ; 
that  is,  where  a  man  by  aft  of  parliament  is  attainted  of  treafon 
or  felony,  and  faring  his  life,  is  banifhed  for  ever :  this  lord  Coke 
declares  to  be  a  civil  deatli.  But  he  fays,  a  temporar)-  exile  is 
not  a  civil  death.  Co,  Litt.  133.  And  for  the  fame  reafon  where 
a  man  receives  judgment  of  death,  and  afterwards  leaves  the  king- 
dom for  life,  upon  a  conditional  pardon,  this  feems  to  amount  to 
a  civil  death  ;  this  practice  did  not  exift  in  the  time  of  lord  Coke, 
who  fays,  that  a  man  can  only  lofe  his  country  by  authority  of  par- 
liament, lb. 

This 
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This  natural  life,  being,  as  was  before  obferved.  the  im- 
mediate donation  of  the  great  creator,  cannot  legally  be  dif- 
pofed  of  or  deftroyed  by  any  individual,  neither  by  theperfon 
himfelf,  nor  by  any  othtr  of  his  fellow  creatures,  merely  upon 
their  own  authority.  Yet  neverthelefs  it  may,  by  the  divine 
permifTion,  be  frequervtly  forfeited  for  the  breach  of  thofe  laws 
of  fociety,  which  are  enforced  by  the  fan6lion  of  capital  pu- 
nifhments ;  of  the  nature,  reftriO  ions,  expedience,  and  le- 
gality of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  thefe  commentaries.  At  prefent,  I 
(hall  only  obferve,  that  whenever  the  conjlitution  of  a  ftate  vefts 
in  any  man,  or  body  of  men,  a  power  of  deftroying  at  plea- 
fure,  without  the  direction  of  laws,  the  lives  or  members  of 
the  fubje£t,  fuch  conflitution  is  in  the  higheft  degree  tyran- 
nical :  and  that  whenever  any  lanvs  diredt  fuch  deftrudion  for 
light  and  trivial  caufes,  fuch  laws  are  likewife  tyrannical, 
though  in  an  inferior  degree ;  becaufe  here  the  fubjedl  is 
aware  of  flie  danger  he  is  expofed  to,  and  may  by  prudent 
caution  provide  againft  it.  The  flatute  law  of  England  does 
therefore  very  feldom,  and  the  common  law  does  never  in- 
fli£t  any  punifhment  extending  to  life  or  limb,  unlefs  upon  the 
higheft  neceflity  (12):  and  the  conftitution  is  an  utter  ftranger 
to  any  arbitrary  power  of  killing  or  maiming  the  fubje£l  with- 
out the  exprefs  warrant  of  law.  "  Nullus  liher  homoy*  fays  the 
great  charter  s,  «  aliquo  modo  dejlruatur^  nijt  per  legale  judU 
*'  cium  parium  fiiorum  aut  per  legem  terrae"  Which  words, 
«'  aliquo  modo  dejlruatur^^  according  to  fir  Edward  Coke  ^, 
inciude  a  prohibition  not  only  of  killing  and  maiming^  but 
alfo  q{  torturing^iXQ  which  our  laws  areftrangers),and  of  every 
oppreflion  by  colour  of  an   illegal  authority.      And  it  is 

8  c.  ap.  ^  *  2  Inft.  4?. 


(12)  This  a  compliment  which,  I  fear,  the  common  law 
does  not  deferve  ;  for  although  it  did  not  punifh  with  death  any 
perfon  who  could  read,  even  for  any  number  of  murders  or  other 
felonies,  yet  it  inflidled  death  upon  every  felon  who  could  not 
read,  though  his  crime  was  the  ilealing  only  of  twelve-pence  far- 
thing. 

S  cnafted 
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enabled  by  the  ftatute  5  Ed.  III.  c.  9.  that  no  man  fhall  be 

for«; -judged  of  life  or  limb,  contrary  to  the  great  charter  and  [  134  J 

the  law  of  the  land  ;  and  again,  by  ftatute  28  Ed.  IIL  c.  3. 

that  no  man  fliall  be  put  to  death,  without  being  brought  to 

anfwer  by  due  procefs  of  law. 

3.  Besides  thofe  limbs  and  members  that  may  be  necef- 
fary  to  a  man,  in  order  to  defend  himfelf  or  annoy  his  ene- 
my, the  reft  of  his  perfon  or  body  is  alfo  entitled,  by  the  fame 
natural  right,  to  fecurity  from  the  corporal  infults  of  me- 
naces, aflaults,  beating,  and  wounding  ;  though  fuch  infultsr 
amount  not  to  deftru£lion  of  life  or  member. 

4.  The  prefervatlon  of  a  man's  health  from  fuch  pra^lices 
as  may  prejudice  or  annoy  it  5  and 

5.  The  fecurity  of  his  reputation  or  good  name  from  the 
arts  of  detradiion  and  flander,  are  rights  to  which  cveiy  man 
is  entitled,  by  reafon  and  natural  juftice  ;  fince  without  thefc 
it  is  impoflible  to  have  the  perfect  enjoyment  of  any  other  ad- 
vantage or  right.  But  thefe  three  laft  articles  (being  of  much 
lefs  importance  than  thofe  which  have  gone  before,  and  thofe 
which  are  yet  to  come)  it  will  fuffice  to  have  barely  mentioned 
among  the  rights  of  perfon s  :  referring  the  more  minute  dif- 
cufllon  of  their  feveral  branches,  to  thofe  parts  of  our  com- 
mentaries which  treat  of  the  infringement  of  thefe  rights, 
under  the  head  of  perfonal  wrongs. 

M.  Next  to  perfonal  fecurity,  the  law  of  England  regards, 
aflerts,  and  preferves  the  perfonal  liberty  of  individuals.  This 
perfonal  liberty  confifts  in  the  power  of  loco- motion,  of 
changing  fituation,  or  removing  one's  perfon  to  whatfoever 
place  one's  own  inclination  may  diredl ;  without  imprifon- 
ment  or  jeftrainr,  unlefs  by  due  courfe  o*^  law.  Concerning 
which  we  may  make  the  fame  obfervations  as  upon  the  pre- 
ceding article  ;  that  it  is  a  right  ftridliy  natural  ;  that  the 
laws  of  England  have  never  abridged  it  without  fufficient 
caufe  ;  and,  that  in  this  kingdom  it  cannot  ever  be  abridged 
at  the  mere  difcretiwa  of  the  magiftrate,  without  the  explicit 

permiffica 
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permlffion  of  the  laws.  Here  again  the  language  of  the  great 
X.  ^35  3' charter^  is,  that  no  freeman  (hall  be  taken  or  imprifoned, 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of 
the  land.  And  many  fubfcquent  old  (tatutes^  exprefsly  di- 
rect, that  no  man  fhall  be  taken  or  imprifoned  by  fuggeftion 
or  petition  to  the  king  or  his  council,  unlefs  it  be  by  le^al 
indiclment,  or  the  procefs  of  the  common  law.  By  the  pe- 
tition of  right,  3  Car.  I.  it  is  ena6led,  that  no  freeman  fliail 
be  imprifoned  or  deta  ned  without  caufe  (hewn,  to  which  he 
may  make  anfwer  according  to  law.  By  i6  Car.  I.  c.  lo.  if 
any  perfon  be  reftrained  of  his  liberty  by  order  or  decree  of 
any  illegal  court,  or  by  command  of  the  king's  majefty  in 
perfon,  or  by  warrant  of  the  council  board,  or  of  any  of  the 
privy  council  ;  he  fhall,  upon  demand  of  his  council,  have 
a  writ  of  habeas  corpus ^  to  bring  his  body  befoie  the  court  of 
king's  bench  or  common  pleas  ;  who  fhall  determine  whe- 
ther the  caufe  of  his  commitment  be  juft,  and  thereupon 
do  as  to  juflice  (hall  appertain.  And  by  31  Car.  II.  c  2, 
com.monly  called  the  habeas  corpus  a5f,  the  methods  of  ob* 
taining  this  writ  are  fo  plainly  pointed  out  and  enforced,  that, 
fo  long  as  this  ftatute  remains  unimpeached,  no  fubjecl  of 
England  can  be  long  detained  in  prifon,  except  in  thofe  cafes 
in  which  the  law  requires  and  juftifies  fuch  detainer. 
And,  kft  this  ad  {hould  be  evaded  by  demanding  unreafon- 
able  bail,  or  fureties  for  the  prifoner's  appearance,  it  is  de- 
clared by  I  W.  &  M.  ft.  2.  c.  2.  that  exccffive  bail  ought  not 
to  be  required. 

Of  great  importance  to  the  public  is  the  prefervation  of  this 

perfonal  liberty  :  for  if  once  it  were  left  in  the  power  of  any, 

•  the  higheft,  miagiftrate  to  imprifon  arbitrarily  whomever  he  or 

his  officers  thought  proper,  (as  in  France  it  is  daily  pradifed 

by  the  crown  ^,)  there  would  foon  be  an  end  of  all  other  rights 

»  c.  29.  ftration  of  cardinal  Fleury,  above  54000 

^  5Edw.II.  c.  9.     ajEdw.III.  ft.  5.  lettres  de   cachet  were  ifTued,  upon  the 

c.  4.    aSF.dw.lir.  c.  3.  fingle  ground  of  the  famous  bullc  urti- 

^  I  have  been  afTured  upon  good  au-  ge/iitut, 

tharity,  that,  during   the  mild  admini- 

and 


and  immunities.  Some  have   thought,   that  unjuil  attacks, 
even  upon  Hfe,  or  property,  at  the  arbitrary  will  of  the  magif. 
trate,  are  lefs  dangerous  to  the  commonwealth  than  fuch  as    [  136  ] 
are  made  upon  the  perfonal  liberty  of  the  fubjea.     To  be- 
reave  a  man  of  Hfe,  or  by  violence  to  connfcate  his  eftate, 
without  accufation  or  trial,  would  be  fo  grofs  and  notorious 
an  ad  of  defpotifm,  as  mud  at  once  convey  the  alarm  of  ty- 
ranny throughout  the  whole  kingdom :  but  confinement  of  the 
perfon.  by  fecretly  hurrying  him  to  gaol,  where  his  fufferings 
are  unknown  or  forgotten,  is  a  lefs  public,  a  lefs  ftriking, 
and  therefore  a  more  dangerous  engine  of  arbitrary  govern- 
ment. And  yet  fometimes,  when  the  ftate  is  in  real  danger, 
even  this  may  be  a  neceiTary  meafure.     But  the  happineXl  of 
our  conftitution  is,  that  it  is  not  left  to  the  executive  power 
to  determine  when  the  danger  of  the  ftate  is  fo  great,  as  to 
render  this  meafure  expedient :  for  it  is  the  parliament  onl)^, 
or  legillative  power,  that,  whenever  it  fees  proper,  can  autho- 
rize  the  crown,  by  fufpcnding  the  habeas  corpus  aa  for  a  (hort 
and  Hmlted  time,  to  imprifon  fufpeaed  psrfons  without  giving 
I  any  reafon  for  fo  doing  ;  as  the  fenate  of  Rome  was  wont  to 
I  have  recourfe  to  a  diaator,  a  magiftrate  of  abfolute  authority, 
\  when  they  judged  the  republic  in  any  imminent  danger.  The 
I  decree  of  the  fenate,  which  ufually  preceded  the  nominatioij 
jof  this  magiftrate,    «  deut  operam  confules,  ne  quid  rcfpublica 
*'  detrimenti  capiat,"  was  called  the/^^^///x  confultum  ultimas  ne^ 
cejltatis.     In   like  manner  this  experiment  ought  only  to  be 
tried  in  cafes  of  extreme  emergency  ;  and  in  thefe  the  nation 
iparts  with  it's  liberty  for  a  while,  i'n  order  to  prefcrve  it  for 


ever. 


The  confinement  of  the  perfon,  in  any  wife,  Is  an  Imprl- 
fonment.  So  that  the  keeping  a  man  againft  his  will  in  a 
private  houfe,  putting  him  in  the  docks," arreftiug  or  forci- 
bly detaining  him  in  the  ftreet,  is  an  imprifonment '.  And 
the  law  fo  much  difcourages  unlawful  confinement,  that  if  a 
tnan  is  under  durefs  ofimprifGnment,vfK\c\i  we  before  explained 
omcan  a  compulfion  by  an  illegal  reftraint  of  liberty,  until 

'  a  Irift.  589. 
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he    feuls  a  bond  or  the  like  ;  he   may  allege  this  durefs, 
and  -avoid  the  extorted  bond.     But  if  a  man  be  lawfully  im- 
r  ^.7  1   prifoned,  and  either  to  procure  his  difcharge,  or  on  any  other 
'"  fair  account,  feals  a  bond  or  a  deed,  this  is  not  by  durefs  of 

Imprifonment,  and  he  is  not  at  Uberty  to  avoid  it  "^.    To  make 
imprifonment  lawful,  it   muft  either  be  by  procefs  from  the 
courts  of  judicature,   or  by  warrant  from  fome  legal  officer 
having  authority  to  commit  to  prlfon  •,    which  warrant  muft  • 
be  in  writing,  under  the  hand  and  feal  of  the  magiftrate,  and 
exprefs  the  caufcs  of  the  commitment,   in  order  to  be  exa- 
mined into  iif  neceiTary)  upon  a  habeas  corpus.     If  there  be 
110  caufe  expreffed,   the   gaoler  is  not  bound  to  detain  the 
prifoner  ".     For  the  law  judges  in  this  refpea,  faith  fir  Ed- 
ward  Coke,  like  Feftus  the  Roman  governor  -,  that  it  is  un- 
reafonable  to  fend  a  prifoner,   and  not  to  fignify  withal  the 
crimes  alleged  againft  him. 

A  NATURAL  and  regular  confequenee  of  this  perfonal  li- 
berty is,   that  every  EnglHhman  may  claim  a  right  to  abide 
in   his  own   country  fo   long  as  he  pleafes  ;  and   not  to  be 
driven  from  it  unlefs  by  the  fentenee  of  the  law.    The  king 
indeed,  by  his  royal  prerogative,  may  iffue  out  his  writ  ne  ef<eai 
re^nmn  (13),  and  prohibit  any  of  his  fubjeds  from  going  into 
foreign  parts  without  licence  \      This  may  be  neceflary  for 
;he  public  fervice  and  fafeguard  of  the  commonwealth.  But 
no  power  on  earth,"  except  die  authority  of  parliament,  can 
fend  any  fubjea  of  England  out  c/the  land  againft  his  will ; 
no,  not  even  a  criminal.     For  exile,  and  tranfportation,  are 
punifhments  at  prefent  unknown  to  the  common  law  ;  and, 
whenever  the  latter  is  now  inflided,  it  is  either  by  the  choice 
of  the  criminal  hirafelf  to  efcnpe  a  capital  punifhmcnt,  or  elfe' 
by  the  exprefs  diredion  of  fome  modern  ad  of  parliament  ( 1 4}. 

">  2  Inft.  4S2.  "  Ibid-  52,  Si-  "  F-  N-  ^-  ^^• 


(13)  See  p.  266. 

(14)  It  is  faid  that  exile  was  firft  introduced  as  a  puniffiment  hf 
the  le^iflature  in  the  39th  year  of  Eliz.  when  a  ilatute  enafted  that 

^  "  fucK 
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To  this  purpofe  the  great  charter  ?  declares,  that  no  freeman 
fiiall  bebanifted,  unlefs  by  the  judgment  of  his  peers,  or  by  the 
law  of  the  land.   And  by  the  habeas  csrpus  aft.  3  i  Car  II.  c.  2. 
(that  fecond  magr.a  carta,  and  ttable  bulwark  of  our  liberties) 
it  is  enaaed,  that  no  fubjed  of  this  realm,  who  is  an  inhabi- 
tant of  England,  Wales,  or  Berwick,  {hall  be  fent  prifoner  into 
Scotland,    Ireland,  Jerfey,  Guernfey,    or  places    beyond  the 
feas  ;  (where   they   cannot  have  the  full  benefit   and  protec-    [  i^  ] 
tion  of  the  common  law;)   but  that  all  fuch  imprifonments 
fliall  be  illegal ;  that  the  perfon,   who  (hall  dare  to  commit 
another  contrary  to  this  law,  (hall  be  difabled  from  bearing 
any  office,  fhall  incur  the  penalty  of  a  praemunire,  and  be  in. 
capable  of  receiving  the  king's  pardon  :  and  the  party  faffer- 
mg  (hall  alfo  have  his  private  aaion  againft  the  perfon  com- 
niirtmg,   and  all  his  aiders,  advifers,  and  abettors,  and  fhall 
recover  treble  cofts  ;  befides   his   damages,   which  no  jury 
iliall  aflefs  at  lefs  than  five  hundred  pounds. 

The    law  is  in  this  refped  fo  benignly  and  liberally  con. 
ftrued  for  the  benefit  of  the  fubjea,  that,    though  within  the 

^  c.  29. 


"  fuch  rogues  as  were  dangerous  to  the  inferior  people  fliould  be 
"  ban,(hedthereahn;"  (39  ^&.  ,.4.  &..  Ban:  J„t  Stat.  260.) 
and  that  the  Grfl  ftatute  in  which  the  word  tranfportation  is  ufed  is 
the  iS  C.  11.  c.  3.  which  gives  a  power  to  thejudges  at  their  dif- 
cretion  either  to  execute  or  tranfport  to  America  for  life,  the  Mofs- 
troopers   of  Cumberland  and  Northumberland,   (2  Woodd.  408.) 
2  law  which  very  unnecefTarily  was  continued  till  the  31  Geo  II 
c.  42    and  then  made  perpetual.    Thi^  perhaps  is  the  only  inftance 
»  which  the  legidature  has  extended  the  term  of  tranfportation  be- 
youd  fourteen  years.     But  to  perfons  capitally  convicted  the  kin? 
trequently  offers  a  pardon  upon  condition  of  their  being  tranfported 
for  life.  Many  have  at  firft  rejeaed  this  gracious  offer.and  there  have 
been  one  or  two  inftances  of  perfons  fo  dcfperate  as  to  perfift  in  the 
retuial,  and  who  .n  confequence  fuffered  the  execution  of  their  fen. 
tence.     Where  a  pardon  is  granted  upon  condition  of  tranfporta- 
tion    and  no  te™  is   fpecified,  in  that  cafe  the  offender  (hall   be 
tranfported  for  14  years.  4  Geo.  I.  c.  u. 

^  2  realm 
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realm  the  king  may  command  the  attendance  and  fervice  of 
all  his  liegemen,  yet  he  cannot  fend  -'Y  . «•'"/"' f  f^ 
realm,  even  upon  the  public  fervice  •.  excepting  fa  lo^  nd 
fo!die;s,  the  nature  of  whofe  employment  -ceffan  y  :mph  s 
an  exception :  he  cannot  even  conftuute  a  man  lord  deputy 
or  lieutenant  of  Ireland  againft  his  will,  nor  make  h.m  a  fo- 
reign  ambaff.dor  ..  For  this  might  >n  teahty  be  no  more 
than  an  honourable  exile. 

fll    T""  third  abfolute  right,  inherent  in  every  Englifh- 
„an   h  tiut  of  property  :  which  confitls  in  the  free  ule,  en- 
■  Toyient,  and  difpoLl  of  all  his  acquifitions,  without  any  con- 

rol  or  diminution,  fave  only  by  the  laws  of  f-J^^^'}^; 
original  of  private  property  is  P-b;bly  o"nded  m  na  u  e  a 
will  be  more  fully  explained  in  the  fecond  book  of  the  enfu  ng 
commentaries:  but  certainly  the  modificat.ons  under  wh.h 
we  at  prefent  find  it,  the  method  of  confervmg  it  m  the  pre- 
f.nt  owner,  and  of  tranflating  it  from  man  to  man.  ar^  en- 
rely  derived  from  fociety ;   and  are  fome  of  thofe  cml  ad- 
ant  ges,  in  exchange  for  which  every  individual  nas  reCgned 
!  o-rt  of  his  natural  liberty.  The  laws  of  England  are  there- 
ore    n  no  nt  of  honour  and  juftice,  extremely  watch  ul  m 
tore,  in  pomt  oi  ^  Upon  this  principle  the 

afcertammeandprotettingtnisrig..i.  -.^F  nu.  ^;iT..;fpH 

ereat  charter'  has  declared  that  no  freeman  ttiaU  be  diffeifed. 
or     vefted.  of  his  freehold,  or  of  his  liberties  or  free  cuf- 
L    but  bv  the  judgment  of  his  peers,  or  by  the  law  of  the 
4        An^l  hv  a  variety  of  antient  ftatutes'  it  is  enaded, 
^  '''  '    '::l\o^lXZ:ioo^^  ^^^  be  fe^ed  into  the  king.! 
bnnds   ."intt  '^le  great  charter,  and  the  law  of  the  land  ; 
and    harTomanftall  be  difinherited.  nor  put  out  o    h,s 
ncSs  or  freehold,  unlefs  he  be  duly  brought  to  anfwer, 
rl  f^vld..ed  by  courfe  of  law  ;  and  if  any  tKmg  be  done 
'      lo  the  ctotrary:  it  (hLl  be  redreffed,  and  holden  for  none. 

•e  t\.f>  rpcrard  of  the  law  for  private 
cio  crreat  moreover  is  the  regara  ui   im       «     .  ,    •  c 

bo  great  mui  ^„.Vnri7e   the   leaft  violation   of 


f  c-  29-  munity. 
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munity.      If  a  new  road,    for  indance,   were  to  be   made 
through  the  grounds  of  a  private  pvrfon,  it  might  perhaps 
be  exienfively  beneficia.  to  the  public  ;   but  the  law  permits 
no  man,   or  fet  of  men,   ^o  do  this  without  confcnt  of  the 
owner  of  the  land.     In  vain  may  it  be  urged,  that  the  good 
of  the  mdividual  ought   to  yield  to  that  of  the  community; 
for  it  would  be  dangerous  to  allow  any  private  man,  or  even 
anv  public  tribunal,  to  be  the  judge  of  this   common  good, 
and  to  decide  whether  it  be  expedient  or  no.     Bcfides    the 
pubhc  good  is  in  nothing  more  elTentially  interefted,  than  in 
the  proteaion  of  every  individu-jl'.  private  rights,  as  model- 
led by  the  municipal  law.     In  this  and  fimilar  cafcs  the  icgif. 
lature  alone  can,  and  indeed  frequently  does,  interpof-,  and 
compel  the  individual  to  acquiefce.     But  iiow  does  it  inter- 
pofe  and  compel  ?    Not  by  abfolutely  0 ripping  the  fubj.-d  of 
his  property  in  an  arbitrary  manner  ;  but  by  giving  him  a  full 
indemnification   and  equivalent   for  the  injury  thereby  faf- 
tdined.     The   public   is  now    confidered  as  an    individual, 
treating  with  an   individual  for  an  exchange.     All  thai  rhe 
legiflature  does,  is  to  oblige  the  owner  to  alienate  his  poflef- 
fions  for  a  reafonable  price  ;   and  even  this  is  an  exertion  of 
power,  which    the    legiflature  indulges  with  caution,    and 
which  nothing  but  the  legiflature  can  perform  (15). 


(15)   But  by  the  lall  highway  aft  (13  Geo.  III.  c.  78.)  two 
juftices  may  either  widen  or  divert  any  highway  through   or  over 
any  perfon's  foil,  even  without  his  confent,  fo  that  the  new  way  fhall 
not  be  more   than   thirty  feet  wide,   and  that  they  pull  down  no 
building,  nor  take  away  the  ground  of  any  garden,  park,  or  yard. 
But  the  furveyor  fliall  offer  the  owner  of  the  foil,   over  which  the 
new  way  is  carried,  a  reafonable  compenfation,   which  if  he  refufes 
tfi  accept,  the  juftices  fhaU  certify  tlieir  proceedings  to  fome  ge« 
neral  quarter  feffions,  and  the  furveyor  fiiail  give  fourteen  days'  no- 
tice to  the  owner  of  the  foil  of  an  intention  to  apply  to  the  feflions  ; 
and  the  juftices  of  the  feflions  (hall  impanel  a  jury^  who  fliall  afl'efs' 
the  darjiages,  which  the  owner  of  the  foil  has  fuftained,  provided 
that  they  do  not  amount  to  more  than  forty  years  purchafe      ^nd 
the  owner  of  the  foil  fliall  ftill  be  entitled  to  all  the  mines'within 
the  foil,  which  can  be  got  without  breaking  the  furfdce  of  the 
highway. 

N  3  Nojt 
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Nor  is  this  the  only  inltance  in  which  the  law  of  the  land 
bas  poftponed  even  public  neceflity  to  the  facred  and  invio- 
Jablc  rights  of  private  property.  For  no  fubje£l  of  England 
can  be  conftraineci  to  pay  any  aids  or  taxes,  even  for  the  de- 
fence of  the  realm  or  the  fupport  of  government,  but  fuch  as 
are  impofed  by  his  own  cpnfent,  or  that  of  his  reprefcnta- 
tives  in  parliament.  By  the  ftatute  25  Edw.  I.  c.  5.  and  6. 
it  is  provided,  that  the  king  fhall  not  take  any  aids  or  tiifks, 
but  by  the  common  affent  of  the  realm.  And  what  that 
common  aflent  is,  is  more  fully  explained  by  74  Ed.l.  ft.  4. 
C.  I-  which  V  enadls,  t''^>it  no  talliage  or  aid  (hall  be  taken 
witnout  the  aiTent  Ox  the  archbifhops,  blfhops,  earls,  barons, 
knights,  burgefies,  and  other  freemen  of  the  land  :  and  again, 
by  1 4 Edw.  III.  ft.  2.  c.  I.  the  prelates,  earls,  barons,  and 
commons,  citizens,  burgeiTes,  and  merchants  fhall  not  be 
charged  to  make  any  aid,  if  it  be  not  by  the  common  aflent 
of  the  great  meii  and  commons  in  parliament.  And  as  this 
fundamental  law  had  been  fnamefully  evaded  under  many 
fucceeding  princes,  by  compulfive  loans,  and  benevolences 
extorted  without  a  real  and  voluntary  confent,  it  was  made 
5in  article  in  the  petition  of  right  3  Car.  I.,  that  no  man  fhall 
be  compelled  to  yield  any  gift,  loan,  or  benevolence,  tax,  or 
fuch  like  charge,  without  commx>n  confent  by  aft  of  parlia- 
ment. And  laftly,  by  the  ftatute  i  W.  &  M.  ft.  2.  c.  2. 
it  is  declared,  that  levying  money  for  or  to  the  ufe  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment ;  or  for  longer  time,  or  in  other  manner,  than  the 
fame  is   or  ftiall   be  granted  ;    is  illegal. 

Ik  the  three  preceding  articles  we  have  taken  a  (hort  view 

of  the  principal  abfolute  rignts  which  appertain  to  every  Eng- 

Jifhman.     But   in  vain  would    thefe  rights  be  declared,  aT- 

-certained,  and  protected  by  the  deari  letter  of  the  bws,  ifthe 

[  141  j    conftitation   had  provided    no  other   method  to  fecure  their 

*  See  the  innr duftion  to  the  great  nothing  more  than  a  fort  of  tranflation 

charter,  (edit.    Oxon.J  Jub.  cnno  1297  ;  into  Latin  of  the  coijirmatio  cnrtarunty 

■wherein  it  is  Uiewn  that  this  ii;itute  aV  25  Edw.  I.,  which  was  originally   pub- 

talliagio  17  -n  covcedet.do^  fuppofcd  to  have  liflied  in  the  Norman  language. 
bctn  made  in  34  EUw.  I.,  is  in  reality 

acluai 
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af^ual  enjoyment.  It  has  therefore  eftablilhed  certain  other 
auxiliary  fubordinate  rights  of  the  fubjedi,  which  ferve  prin- 
cipally as  outworks  or  harriers,  to  protedi  and  maintain  in- 
violate the  three  great  and  primary  rights,  of  perfonal  fecu  • 
rity,  perfonal  liberty,  and  private  property.     Thefe  aie, 

I  The  conftitution,  powers,  and  privileges  of  parlia- 
mait,  of  which  I  fhali  treat  at  large  in  the  enfuing  chapter. 

2.  The  lin^itation  of  the  king's  prero<»ative,  by  bounds,  fo 
certain  and  notorious,  that  it  is  innpofhble  he  fluuld  either 
midake  or  legally  exceed  them  without  the  confent  of  the 
people.  Of  this  alfo  I  fhall  treat  in  it's  proper  place  The 
former  of  thefe  keeps  the  legiflative  power  in  due  health  and 
vigour,  fo  as  to  make  it  improbable  that  laws  (hould  be  en- 
atled  deftrucElive  of  general  liberty  :  the  latter  is  a  guard  upon 
the  executive  power,  by  rcftrainmg  it  from  a(£ting  either  be- 
yond or  in  contradivlion  to  the  laws,  that  are  framed  and 
cftablifhed  by  the  other. 

3.  A  THIRD  fubordinate  right  of  every  Englifhman  is  that 
of  applying  to  the  courts  of  jufticc  for  redrcfs  of  injuries. 
Since  the  law  is  in  England  the  fupreme  arbiter  of  every  man's 
life,  liberty,  and  property,  courts  of  juitice  mull  at  all  times 
be  open   to  the  fubje(!:l:,   and   the  law  be  duly  adminiittred 
therein.     The  emphatical  words  of  magna  carta  ",  fpoken  in 
the  perfon  of  the  king,  wlio  in  judgment  of  law  (fays  fir  Ed- 
ward Coke*')    is  ever  prefent  and  repeating  them  in  all  his 
courts,  are  thefe  ;  nuUi  vendemus,  nuUi  riegabimuSy  ant  differed 
mus  recium  vel jufiit'iam  :  ''  and  therefore  every  fuhjecl,"  con- 
tinues the  fame  learned   author,  *'  for  injury  done  to  him  in 
•*  bonis f   in  terrisf   vcl perfonal   by  any  other  fubje(ft,   be  he 
*•  ecclefiallicalor  temporal,  without  any  exception,  may  take 
•*  his  remedy  by  the  courfc  of  the  law,  and  have  juftice  and 
•*  right  for  the  injury  done  to  him,  freely  without  fale,  fully 
^*  without  any  denial,'and  fpeedily  without  delay."     It  ^vere 
cndlcls  to  enumerate  all  the  affirmative  adls  of  parliament,' 

"  C.29.  ^  2  Inft.  55- 
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wherein  juflice  is  directed  to  be  done  according  to  the  law  of 
the  land  :  and  what  that  law  is,  every  fubje<Sl  knows,  or  may- 
know,  if  he  pleafes ;  for  it  depends  not  upon  the  arbitrary 
will  of  any  jadge,  but  is  permanent,  fixed,  and  unchangeable, 
unlefs  by  authority  of  parliament.  1  fhall  however  juil  men- 
tion  a  few  negative  flatutes,  whereby  abufes,  perverfions,  or 
delays  of  juftice,  efpecially  by  the  prerogative,  are  refliraincd. 
It  is  ordained  by  marta  carta^^  that  no  freeman  (hall  be  out- 
Jawed,  that  is,  put  out  of  the  prote^lion  and  benefit  of  the 
laws,  but  according  to  the  law  of  the  land.  By  %  Edw.  III. 
c.  8.  and  ii  Ric.  II.  c.  lo.  it  is  enacted,  that  no  commands 
or  letters  fhall  be  fent  under  the  great  feal,  or  the  little  feal, 
-the  fignet,  or  privy  feal,  in  difturbance  of  the  law  ;  or  to 
diflurb  or  delay  common  right :  and,  though  fuch  command- 
fnents  fhould  come,  the  judges  {hall  not  ceafe  to  do  right ; 
which  is  alfo  made  a  part  of  their  oath  by  flatute  i8  Ed.  III. 
ft.  4,  And  by  \  W-  &  M.  ft.  2.  c.  ?.  it  is  declared,  that  the 
pretended  power  of  fufpending,  or  difpenfing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  without  confent  of 
parliament,  is  illegal. 

Not  only  the  fubftantial  part,  or  judicial  decifions,  of  the 
law,  but  alfo  ihe  formal  part,  or  method  of  proceeding,  can- 
not be  altered  but  by  parliament :  for,  if  once  thofe  outworks 
were  demolifiied,  -.here  would  be  an  inlet  to  all  manner  of  in- 
novation in  the  body  of  the  law  itfelf.  The  king,  it  is  true, 
may  ere61:  new  courts  of  juftice  ;  but  then  they  muft  proceed 
according  to  the  old  ellablilhed  formsof  the  common  law.  For 
which  reafon  it  is  declared  in  the  ftatute  16  Car.  I.  c.  10. 
upon  the  diiTolution  of  the  court  of  ftarchamber,  that  neither 
his  majefiy,  nor  his  privy  council,  have  any  jurifdiftion, 
power,  or  authority  by  Engllfii  bill,  petition,  articles,  libel^ 
(which  were  the  courfe  of  proceeding  in  the  ftarchamber, 
borrowed  from  the  civil  law,)  or  by  any  other  arbitrary  way 
whatfoever,  to  examine,  or  draw  into  queftion,  determine,  or 
difpofe  ef  ^he  lands  or  goods  of  any  fubjedla  of  this  kingdoni  \ 


*  ^^  %% 


but 


Ch.  I.  ^Persons.  142 

but  that  the  fame  ought  to  be  tried  and  determined  in  the 
ordinary  courts  of  juftice,  and  by  c:^urfe  of  laiu, 

4.  If  there  iliould  happen  any  uncommon  injury,  or  in-  [  '43  1 
fringement  of  the  rights  before-mentioned,  which  the  ordi- 
nary courfe  of  law  is  too  defective  to  reach,  there  (lill  re- 
mains a  fourth  fubordinate  right,  appertaining  to  every  indi- 
vidual, namely,  the  right  of  petitioning  the  king,  or  either 
houfe  of  parliament,  for  the  redrcfs  of  grievances.  In  Ruflia 
we  are  told  ^  that  the  czar  Peter  eftabliihed  a  law,  that  no 
fubjedi  might  petition  the  throne,  till  he  had  firft  petitioned 
two  different  minlfters  of  ftate.  In  cafe  he  obtained  juftice 
from  neither,  he  might  then  prefent  a  third  petition  to  the 
prince  ;  but  upon  pain  of  death,  if  found  to  be  in  the  wrong. 
The  confequence  of  which  was,  that  no  one  dared  to  offer 
fuch  third  petition  ;  and  grievances  feldom  falling  under  the 
notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
them.  The  ren:ri6lions,  for  fome  there  are,  which  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif- 
ferent ;  and  while  they  promote  the  fpirit  of  peace,  they  are 
no  check  upon  that  of  liberty.  Care  only  muft  be  taken,  left, 
under  the  pretence  of  petitioning,  the  fubje£l  be  guilty  of  any 
riot  or  tumult  ;  as  happened  in  the  opening  of  the  memorable 
parliament  in  1640  :  and,  to  prevent  this,  it  is  provided  by 
the  ftatute  13  Car.  11.  ft.  i.  c.  5.  that  no  petition  to  the  king, 
or  either  houfe  of  parliament,  for  any  alteration  in  church 
or  flate,  (hall  be  figned  by  above  twenty  perfons,  unlefs  the 
matter  thereof  be  approved  by  three  juftices  of  the  peace,  or 
the  major  part  of  the  grand  jury  (16),  in  the  country  ;  and 
in  London  by  the  lord  mayor,  aldermen,  and  common  coun- 

y  Montcfq.  Sp.  L.  xii.  a6. 


(16)  Either  at  the  affixes  or  quarter  feflions.  The  punifhment 
for  offending  againfl  this  a(ft  not  to  exceed  a  fine  of  loo/.  and 
imprifonmcnt  for  three  months.  Upon  the  trial  of  lord  George 
Gordon,  brd  Mansfield  and  the  court  declared,  that  they  were 
clearly  of  opinion  that  this  flatute  was  not  in  any  degree  afFeded. 
ty  the  bill  of  rights,     i  W,  'd'  M,  Ji.  2.  c,%,    JDoug.  57 u 

cil; 
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cil :  nor  (hall  any  petition  be  prefented  by  more  than  ten  per- 
foils  at  a  time.  But,  under  thefe  regulations,  it  is  declared 
by  the  ftatute  i  W.  &  M.  ft.  2.  c.  2  that  thefubjed  hath  a 
right  to  petition  ;  and  that  all  commitments  and  profecu- 
tions  for  fuch  petitioning  are  illegal. 

5.  The  fifth  and  laft  auxiliary  right  of  the  fubjefl,  that  I 
fhall  at  prefent  mention,  is  that  of  having  arms  for  their  de- 
fence, fuitable  to  their  condition  and  degree,  and  fuch  as  are 
[  144.  ]  allowed  by  law.  Which  is  alfo  declared  by  the  fame  ftatute 
I  W.  Sc  M.  ft.  2.  c.  2.  and  it  is  indeed  a  public  ^allowance 
under  due  reftridions,  of  the  natural  right  of  refiftance  and 
fejl-prefervation,  when  the  fa nd ions  of  fociety  and  laws  are 
found  inlufficient  to  rcftrain  the  violence  of  opprefTion. 

In  thefe  feveral  articles  confift  the  rights,  or,  as  they  are 
frequently  termed,  the  liberties  of  Englifbmen  :  liberties, 
more  generally  talked  of  than  thoroughly  underftood  ;  and 
yet  highly  neceffary  to  be  perfectly  known  and  confidered  by 
every  man  of  rank  or  property,  left  his  ignorance  of  the 
paints  whereon  they  are  founded  fhould  hurry  him  into  fac- 
tion and  licentioufneis  on  the  one  hand,  or  a  pufillanimous 
indifference  and  criminal  fubmiftion  on  the  other.  And  we 
have  feen  that  thefe  rights  confift,  primarily,  in  the  free  en- 
joyment of  perfonal  lecurity,  of  perfonal  liberty,  and  of  pri- 
vate property.  So  long  as  thefe  remain  inviolate,  {he  fubjetl 
is  perfectly  free  j  for  every  fpecies  of  compulfive  tyranny 
and  oppreffion  muft  a6l  m  oppofition  to  one  or  other  of  thefe 
rights,  having  no  other  object  upon  which  it  can  poflibly  be 
employed.  To  preferve  thefe  from  violation,  it  is  neceffary 
that  the  conftitution  of  parliament  be  fupported  in  it*s  full 
vigour;  and  limits,  certainly  known,  be  let  to  the  royal  pre- 
rogative. And,  laftly,  to  vindicate  thefe  rights,  when  a6lu- 
ally  violated  or  attacked,  the  fubjecls  of  England  are  en- 
titled, in  the  firft  place,  to  the  regular  adminiftration  and  free 
courfe  of  juftice  in  the  courts  of  law -,  next,  to  the  right  of 
petitioning  the  king  and  parliament  for  redrefs  of  grievances  ; 
and,  laftly,  to  the  right  of  having  and  ufing  arms  for  felf- 

prcferv^- 


Ch,  I.  ^Persons.  ^     144 

prefervation  and  defence.  And  all  thefe  rights  and  liberries 
it  is  our  birthright  to  enjoy  entire  ;  unlefs  where  the  h\ws  of 
our  country  have  laid  them  under  neceiTary  reftrain's.  P^e- 
flraints  in  themfeives  fo  gentle  and  moderate,  as  will  appear 
upon  farther  enquiry,  that  no  man  of  feiife  or  probity  would 
wifh  to  fee  them  (lackened.  For  all  of  us  have  it  in  our  choice 
to  do  every  thing  that  a  good  man  would  defire  to  do  ;  and 
are  reflrained  from  nothing,  but  what  would  be  pernicious 
either  to  ourfelves  or  our  fellow,  citizens.  So  that  this  revic;w 
of  our  fituation  may  fully  juftify  the  obfervation  of  a  learned  [  145  J 
French  author,  who  indeed  generally  both  thought  and  wrote 
in  the  fpiri:  of  genuine  freedom  ^  ;  and  who  hath  not  fcrupled 
to  profefs,  even  in  the  very  bofom  of  his  native  country,  that 
the  Englifh  is  the  only  nation  in  the  world  where  political 
or  civil  liberty  is  the  dire6l:  end  of  it's  conftitution.  Recom- 
mending therefore  to  the  ftudent  in  our  laws  a  farther  and 
more  accurate  fearch  into  this  extenfive  and  important  title, 
I  (hall  clofe  my  remarks  upon  it  with  the  expiring  wifh  of  the 
famous  father  Paul  to  his  country,  <*  Esto  perfetua  !" 

»  Monterq.  Sp.  L.  zi.  c. 
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CHAPTER    THE    SECOND. 


OF  THE  PARLIAMENT. 


*E  are  next  to  trest  of  the  rights  and  duties  of  perfons, 
as  they  are  members  of  fociety,  and  fband  in  various 
relations  to  each  other.  Thefe  relations  are  either  public  or 
private  :  and  wc  will  firft  confider  thofe  that  are  public. 

The  mod  univerfal  public  relation,  by  which  men  are 
connecfled  together,  is  that  of  government  j  namely  as  go- 
vernors and  governed,  or,  in  other  words,  as  magiftrates  and 
people.  Of  magi  Orates  fome  alfo  2.xt  fupremcy  in  whom  the 
fov<!reign  power  of  the  (late  refides ;  others  are  fuhcrdinate, 
deriving  all  their  authority  from  the  fupreme  magiPcrate,  ac- 
countable to  him  for  their  condu£l,  and  atling  in  an  inferior 
fecondary  fphere. 

In  all  tyrannical  governments  the  fupreme  magiftracy,  or 
the  right  both  of  making  and  of  enforcing  the  laws,  is  vefted 
in  one  and  the  fame  man,  or  one  and  the  fame  body  of  m.en  ; 
and  wherever  thefe  two  powers  are  united  together,  there  can 
be  no  public  liberty.  The  magiftrate  may  enadl  tyrannical 
laws,  and  execute  them  in  a  tyrannical  manner,  fince  he  is 
poffefTed,  in  quality  of  difpenfer  of  juftice,  with  all  the  power 
which  he  as  legiflator  thinks  proper  to  give  himfejf.  But, 
where  the  legiflative  and  executive  authority  are  in  diftintl 
hands,  the  former  will  take  care  not  to  entruft  the  latter  with 
fo  large  a  power,  as  may  tend  to  the  fubverfion  of  it*s  own  in- 
dependence, and  therewith  of  the  liberty  of  the  fubje^l.  With 
US  therefore  in  England  this  fupreme  power  is  divided  into. 

two 
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two  branches  ;  the  one  legillatlve,  to  wit,  the  parliament, 
confifting  of  king,  lords,  and  commons  ;  the  other  executive, 
confiding  of  the  king  alone.  It  will  be  the  bufmefs  of  this 
chapter  to  confider  the  Britifh  parlia;?nent ;  in  which  the 
legillative  power,  and  (of  courfe)  the  fupreme  and  abfolutc 
authority  of  the  (late,  is  veiled  by  our  coiiftitution. 

The  original  or  firft  inftitution  of  parliament  is  one  of 
thofe  matters  which  lie  fo  far  hidden  in  the  dark  ages  of  an- 
tiquity, that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word,  parliamenty  itfelf,  (parliament  or 
cGlUquiutriy  as  fome  of  our  hiftorians  tranllate  it,)  is  compara- 
tively of  modern  date;  derived  from  the  French,  and  fignify- 
ing  an  aflembly  that  met  and  conferred  together.  It  was  firft 
applied  to  general  aflemblies  of  the  ftates  under  Louis  VII. 
in  France,  about  the  middle  of  the  twelfth  century  ^(i).  But 

*  Mod.  Un.  Hut.  xxiii.  307.  The  in  the  preamble  to  the  ftatute  of  Wellm. 
firft  mention  of  it  in  our   ftatute  law  is     i.     3  Edw.  I.  A.D,  127a. 


{ I  )  The  word  parliamentum  was  not  ufed  in  England  till  the 
reign  of  Hen.  III.  ( Pryn.  on  4  Inji.  2.)  Sir  Henry  Spelman  in  his 
Gloffary,  (voc,  Farl."^  fays,  Johannes  rex  hand dicam parliamentum^ 
r.am  hoc  nomen  nontum  emicuit,fed  communis  concilii  regni  formam  ef 
£oa6lionem  perfpicuam  dedit . 

It  was  from  the  ufe  of  the  word  parlimentum  that  Prynne  difco- 
veredlord  Coke's  manufcript,  Modus  tenendi  parliamentum  tempore 
regis  EdiuardiyfUi  regis  Etheldredi^  i!fc.  to  be  fpurious.  LordCoke 
fiet  a  high  value  upon  it,  and  has  affured  us,  "  that  certain  it  is, 
<*  this  modus  was  rehearfed  and  declared  before  the  conqueror  at  the 
**  conqueft,  and  by  him  approved."  (^  InJl, 12.)  But  for  many- 
reigns  after  this  word  was  introduced,  it  was  indifcriminately  ap- 
plied to  a  feffion  and  to  the  duration  of  the  writ  of  fummons  ;  we 
now  confine  it  to  the  latter,  viz.  to  the  period  between  the  meeting 
after  the  return  of  the  writ  of  fummons  and  the  diffolution.  Ety- 
mology is  not  always  frivolous  pedantry  ;  it  fometimes  may  afford 
an  ufeful  comment  upon  the  original  fignification  of  a  word.  No 
inconfiderable  pains  have  been  bellowed  by  learned  men  in  analy- 
sing the  word  parliament ;  though  the  following  fpecimens  will  ferve 
rather  to  amufe  than  to  inllrud  :    "  The  word  parliament,"  faith 

6  one. 
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it  is  certain  that,  long  before  the  irjtrodu£lion  of  the  Norman 
language  into  England,  all  matters  of  importance  were 
debated  and  fettled  in  the  great  councils  of  the  realm.  A 
practice,  which  feems  to  have  been  univerfal  among  the 
northern  nations,   particularly  the  Germans  ^  ;    and  carried 

Da  minoribus    rebus-  prlnci^es   confultaai^  de   majoribus  omnet.     Tac.  dc  mor. 
Germ.  c.  II. 


one,  "  is  compounded  oiparium  lamentiim  ;  becaufe  (as  he  thinks) 

*  the  peers  of  the  realm  did  at  thefe  afTemblies  lament  and  com- 

*  plain  each  to  the  other  of  the  enormities  of  the  country,  and 

*  thereupon  provided  redrefs  for  the  fame.''    (Lamb.  Arch.  235.) 

*  Whitelocke,  in  his  notes  (174.),  declares, '< that  this  derivation  of 

*  parliament  is  a  fad  etymolog)\"      Lord  Coke  and  many  others 
fay,  that  "  it  is  called  parliament,  becaufe  every  member  of  that 

*  court  fhould  fmcerely  and  difc reetly^^z r/<?r  la  ment,  fpeak  his  mind 

*  for  the  general  good  of  the  Commonwealth."    (Co.  L'ltt.  no.) 
Mr.  Lambard  informs  us,   that   "   Lawrence  Vallo  mifliketh  this 

derivation."  (Arch.  236, )   And  Lawrence  Vallo  is  not  fmgular  ; 
for  Mr.  Barrington  affures  us,  that  "  lord  Coke's  etymology  of  the 

*  word  |)arIiameDt   from  fpeaking  one's  mind  has  been  long   ex- 

*  ploded.     If  one  might  prefume  (adds  he)  to  fubflitute  another 

*  in  it's  room  \ifter  fo  many  guefies  by  others,  I  fhould  fuppofe 

*  it  v/as  a  compound  of  the  two  Celtic  words  parley  and  ment,  or 

*  mend.      Both  thefe  words  are  to  be  found  in  Bullet's  Celtic  Die-' 
<  tionary  pubhihed  at  Befan9onin  1754.  3dYol.  fol.     He  renderSJ 

*  parley  by  the  French  infinitive  parler  ;   and  we  ufe  the  word  inl 

*  England  as  a  fubllantive,  \'iz.  parley  ;  msnt  or  mend  is  rendered] 

*  quantite,  ahondance.     The  word  parliament  therefore  being  re^ 

*  folved  into  it's  conftituent  fyllables,  may  not  improperly  be  fai( 
'  to  fignify   what  the   Indians  of  North   America  call   a  Great 

'  Talk."  (Ant.  Stat.  48. ) — I  fhall  leave  it  to  the  reader  to  deter-| 
mine  which  of  thefe  derivations  is  molt  defcriptive  of  a  parlia- 
ment ;  and  perhaps  after  fo  much  recondite  learning  it  may  ap« 
pear  prefumptuous  in  me  to  obferve,  that  parliament  importec 
prig^nally  nothing  more  than  a  council  or  conference  ;  and  that 
ment  in  parliament  has  no  more  fignification  than  it  has  in  impeach^ 
ment,  engagement,  imprifonment,  hereditament,  and  a  thoufam 
pthers  of  the  fame  nature,  though  the  civilians  have  adopted  a  fimilai 
derivation,  viz,  teltament  from  tejlari  mentem.  Tay.Civ.  Law.  70^ 
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by  them  into  all  the  countries  of  Europe,  which  they  over- 
ran at  the  diflbiutionof  the  Roman  empire.  Relics  of  which 
conftitution,  under  various  modifications  and  changes,  are 
ftill  to  be  met  with  in  the  diets  of  Poland,  Germany,  and 
Sweden,  and  the  aflembly  of  the  ellates  in  France  ^  :  for  what 
is  there  now  callc^d  the  parliament  is  only  the  fupreme  court 
of  juftice,  confiding  of  the  peers,  certain  dignified  ecclefiaf- 
tics  and  judges  ;  which  neither  is  in  practice,  nor  is  fup- 
pofcd  to  be  in  theory,  a  general  council  of  the  realm. 

AViTH  us  in  England  this  general  council  hath  been  held 
immemorially,   under  the  feveral  names  of  mychel-fynoth  or 
great  council,  miccel-gemote,  or  great  meeting,  and  more  fre- 
quently ijuittena-gemetey  or  the  meeting  of  wife  men.     It  was   C  148  j 
aJfo  flilcd  in  Latin,  commune  concilium  regni,  magnum   conci' 
Hum  regis,  curia  magna,  conventus  magnatum  vel  procerum,  af' 
Jifa  generalisf  and  fomctimes  commumtas  regni  Angliae  ^,      Wc 
have  inftanccs  of  its  meeting  to  order  the  affairs  of  the  king- 
dom, to  make  new  laws,  and  to  mend  the  old,  or,  as  Fleta  * 
exprefles  it,    *<  novis  injuriis  emerjis  nova  conjlituere  remeJia** 
fo  early  as  the  reign  of  Ina   king  of  the  Weft   Saxons,  Offa 
I  king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in  the  fe- 
veral realms  of  the  heptarchy.     And,  after  their  union,  the 
mirror  ^  informs  us,  that  king  Alfred  ordained  for  a  perpetual 
ufage,   that  thefe  councils  (hould  meet  twice  in  the  year, 
or  oftener,  if  need  be,  to  treat  of  the  government  of  God's 
people  ;    how  they  (hould  keep  themfelves  from  fin,  (hould 
live  in   quiet,   and   (hould  receive  right.     Our  fucceeding 
Saxon  and  Dani(h  monarchs  held  frequent  councils  of  this 
fort,   as  appears  from   their  refpedive  codes  of  laws  ;  the 
titles  whereof  ufually  fpeak  them  to  be  enacted,  either  by  the 
king  with  the  advice  of  his  wittena-gemote,  or  wife  men,  aS| 
**  haec  ftmt  inflituta,  quae  Edgarus  rex  confiHo fapientum  Juorum 
«*  injiituit ;"  or  to  be  enaded  by  thofe  fages  with  the  advice 

«  Thfcfe  were  aflembled  for  the  lail  <i  GlanviL  /.  13.  c.  32.  /.  9.  c.  lO  — 

time,  A.D.  1561.  1  See  Wbitelocke  of  Pref.  9  Rep.— a  InIL  526. 

pa;  I.  c.  72.)   or  according  to  Robertibn,  *  /.  2.  c.  2. 

A,D.  1614.  (Hift.Ch.  V.  1.369.)  f  C.I.  §  3. 

of 
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of  the  king,  as,  *^  haec  funt  judicia^  quae fapientes  conftlio  regit 
«  Etheljlam  injlituerunt ,-"  or  laftly,  to  be  enacted  by  them 
both  together,  as,  ^^haecfunt  Injl'itutiones^  quas  rex  Edmundus 
**  et  eptfcopi  Jul  cum  fapientihus  fuis  injlituerunt ^ 

There  is  alfo  no  doubt  but  thefe  great  councils  were  oc- 
■cafionally  held  under  the  firft:  princes  of  the  Norman  line. 
G) anvil,  who  wrote  in  the  reign  of  Heiiry  the  fecond, 
fpeaking  of  the  particular  anr.ount  of  an  amercement  in  the 
fherifF's  court,  fayi,  it  had  never  been  yet  afcertained  by  the 
general  aflife,  or  ailbmbly,  but  was  left  to  the  cuftom  of  par- 
ticular counties  s.  Here  the  general  afTife  is  fpoken  of  as  a 
meeting  well  known,  and  it's  ftatutes  or  decificns  are  put  in 
J  Q  -J  a  manifeft  contradiftindion  to  cuftom,  or  the  common  law. 
And  in  Edward  the  third's  time  an  a6l  of  parliament,  made 
in  the  reign  of  William  the  conqueror,  was  pleaded  in  the 
cafe  of  the  abbey  of  St.  Edmund's -bury,  and  judicially  al- 
lowed by  the  court  ^ 

Hence,  it  indifputably  appears,  that  parliaments,  or  ge- 
neral councils,  are  coeval  with  the  kingdom  itfelf.  How  thofe 
parliaments  were  conftituted  and  compofed,  is  another  ques- 
tion, which  has  been  matter  of  great  difpute  among  our 
learned  antiquaries  ;  and,  particularly,  whether  the  com- 
mons were  fummoned  at  all  \  or  if  fummoned,  at  what  pe- 
riod they  began  to  form  a  diflin£i  aflembly.  But  it  is  not 
my  intention  here  to  enter  into  controverfies  of  this  fort.  I 
hold  it  fufEcient  that  it  is  generally  agreed,  that  in  the  main 
the  conftitution  of  parliament,  as  it  now  (lands,  was  marked 
out  fo  long  ago  as  the  feventeenth  year  of  king  John,  A,  Z). 
1215,  in  the  great  charter  granted  by  that  prince  ;  wherein 
he  promifes  to  fummon  all  archbifhops,  bilhops,  abbots, 
earls,  and  greater  barons,  perfonally  •,  and  all  other  tenants 
in  chief  under  the  crown,  by  the  (heriff  and  bailiffs ;  to  meet 

K   Quanta  ejfe  debeat per  nullam   ajfi-     betur.,  /.p.  c.  10. 
fam  generalcm  determhiatum   ef,  fed  pro  ^   Year-book,  ijl  Edw.  Ill,  60. 

tonfuetudine  Jtngulorum   esmitatuum  dc-  ' 

at] 
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at  a  certain  place,  with  forty  days*notice,  to  alTefs  aids  and 
fcutages  when  necefTary.  And  this  conftitution  has  fubiift- 
ed  in  fad  at  leaft  from  the  year  1266,  49  Hen.  III.  there 
being  ftill  extant  writs  of  that  date,  to  fammon  knights,  citi- 
zens, and  burgefTcs  to  parliament  (2).  I  proceed  therefore  to 
inquire  wherein  confiils  this  conftiiution  of  parliamenr,  as 
It  now  ftands,  and  has  (lood  for  the  fpice  of  at  leaft  five  hun- 
dred years.  And  in  the  prcfecution  of  this  inquiry,  I  fliall 
confidcr,  firft,  the  manner  and  time  of  it*s  aflembling  :  fe- 
condiy,  it's  conflituent  parts  :  thirdly,  the  laws  and  cuftoms 
relating  to  parliament,  confidered  as  one  aggregate  body: 
fourthly  and  fifthly,  the  laws  and  cuftoms  relating  to  each 
houfe  feparatcly  and  diftinaiy  taken  :  fixthly,  the  methods 
of  proceeding,  and  of  making  ftatutes,  in  both  houfes  :  and 
laftly,  the  manner  of  the  parliament's  adjournment,  proro- 
gation,  and  diifolution. 

I.  As  to  the  manner  and  tifr.e  of  alTembling.  ,  The  parlia-  [  150  ] 
ment  is  regularly  to  be  fummoned  by  the  king's  writ  or  letter, 
uTucd  out  of  chancery  by  advice  of  the  privy  council,  at  leaft 
forty  days  before  it  begins  to  fit  (3).  It  is  a  branch  of  the  royal 
prerogative,  that  no  parliament  can  be  convened  by  it's  own 
authority,  or  by  the  authority  of  any,  except  the  kmg  alone. 
And  this  prerogative  is  founded  upon  very  goed  reafon.  For, 
fuppofing  it  had  a  right  to  meet  fpontaneoufly,  without  beino- 


^  (2)  The  origin  and.progrefs  of  parliaments  and  our  conftitu- 
tion will  be  difcuffed  at  large  in  the  fupplemental  volume. 

(3  )  This  is  a  provifion  of  the  magna  charta  of  king  John  i/ade^ 
mm  fummoner't,  IfSc,  ad  cerium  diem  fcd'icet  adterminum  quadraginta 
dierum  ad  minus  et  ad  cerium  locum,  (  Black.  Mag.  Ch.  Joh.  14. )  It 
is  enforced  by  7  &  8  W.  c.  25.  which  enads,  that  there  fhall  be 
forty  days  between  the  telle  and  the  return  of  the  writ  of  fum- 
mens ;  and  this  time  is  by  the  uniform  praftice  fmce  the  union  ex- 
tended to  fifty  days.  (2i7^/.235.)  This  praaice  was  introduced 
by  the  22d  article  of  the  ad  of  union,  which  required  that  time 
between  the  tefte  and  the  return  of  the  writ  of  fummons  for  the 
firft  parliament  of  Great  Britain. 
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called  together,  it  is  impofFible  to^conceive  that  all  the  mem- 
bers, and  each  of  the  houfes,  would  agree  unanimoufly  upon 
the  proper  time  and  place  of  meeting  ;  and  if  half  of  the 
members  met,  and  half  abfented  themfelves,  who  fliall  deter- 
mine which  is  really  the  legiflative  body,  the  part  aflembled, 
or  that  which  flays  away  ?  It  is  therefore  neceffary  that  the 
parliament  fhould  be  called  together  at  a  determinate  time 
and  place  ;  and  highly  becoming  its  dignity  and  independ- 
ence, that  it  fhould  be  called  together  by  none  but  one  of 
it's  own  conftituent  parts  ;  and,  of  the  three  conftiruent 
parts,  this  office  can  only  appertain  to  the  king  :  as  he  is  a 
fingle  perfon,  whofe  will  m  jy  be  uniform  and  ileady  ;  the 
firft  perfon  in  the  nation,  being  fuperior  to  both  houfes  in 
dignity  ;  and  the  only  branch  of  the  legiilature  that  has  a 
feparate  exiftence,  and  is  capable  of  performing  any  acl  at  a 
time  when  no  parliament  is  in  being  *.  Nor  is  it  an  exception 
to  this  rule  that,  by  fome  modern  (tatutes,  on  the  demife 
of  a  king  or  queen,  if  there  be  then  no  parliament  in  being, 
the  laft  parliament  revives,  and  it  is  to  fit  again  for  fix 
months,  unlefs  diflblved  by  the  fucceflbr :  for  this  revived 
parliament  mufl:  have  been  originally  fummoned  by  th? 
crown  (4). 

f  10  "I  I"^  is  true,  that  by  a  ftatute,  16  Car.  I.  c.  i.  it  was  ena6i:- 
ed,  that,  if  the  king  negle6led  to  call  a  parliament  for  three 
years,  the  peers  might  aflemble  and  iffue  out  writs  for 
choofing  one  j  and,  in  cafe  of  negledt  of  the  peers,  the  con- 
ftituents  might  meet  and  ele6t  one  themfelves.     But  this,  if 

•  *  By    motives   fomewhat   fimilar   to  which    their    hiflorians    have    adigned 

thefe  the  republic  of  Venice  was  a.(5lu-  thele,  as'the  principal  reafons.     i.  The 

ated,  when  towards  the  end  of  the  fe-  propriety  of  having  the  executive  power 

venth  century  it  aboliihed  the  tribunes  a  part  of  the  legillative,  or  fenate ;  to 

of  the  people,  who  were  annually  choien  which   the    former    annual-  magiftrates 

by  the  feveral  diftrifts  of  the  Venetian  were  not  admitted.     2.  The  neceflity  of 

territory,  and  conftituted  a  doge  in  their  having  a  fingle  perfon  to  convoke  the 

ftead ;    in  whom  the   executive  power  great  council  when  feparated.      (Mod. 

of  the   ftate  at  prefent  refides.      For  Un.  Hilt,  xxvii.  15.) 


(4)  Seepage  i88. 
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ever  put  in  pra£lice,  woulcl  have  been  liable  to  all  the  incon- 
veniences I  have  jufl:  now  Hated  :  and  the  a£l  itfelf  was 
efteemed  fo  highly  detrimental  and  injurious,  to  the  royal 
prerogative,  that  it  was  repealed  by  ftatute  16  Car,  II.  c.  i. 
From  thence  therefore  no  precedent  can  be  drawn. 

It  is  alfo  true,  that  the  convention  parliament,  which 
tellored  king  Charles  the  fecond,  met  above  a  month  before 
his  return  ;  the  lords  by  their  own  authority,  and  the  com- 
mons in  purfuance  of  writs  ifiued  in  the  name  of  the  keepers 
of  the  liberty  of  England  by  authority  of  parliam.ent :  and 
that  tiie  faid  parliament  fat  till  the  twenty-ninth  of  Decembert 
full  fevcn  months  after  the  reftoration  ;  and  enabled  many 
laws,  feveral  of  which  are  ftill  in  force.  But  this  was  for  the 
neceditv  of  the  thing,  which  fuperfedes  all  law;  for  if  they 
had  not  fo  met,  it  was  morally  impoflfible  that  the  kingdom 
fliould  have  been  fettled  in  peace.  And  the  firil  thing  done 
after  the  king's  return  was  to  pafs  an  a(£i  declaring  this  to  be 
a  good  parliament,  notwithftanding  the  defeat  of  the  king's 
writs  K  So  that,  as  the  royal  prerogative  was  chiefly  wound- 
ed by  their  fo  meeting,  and  as  the  king  himfelf,  who  aJone 
had  a  right  to  obje£l,  confented  to  wave  the  objedlion^ 
this  cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown.  Befides  we  fhould  alfo  remember,  that 
it  was  at  that  time  a  great  doubt  amiong  the  lawyers^,  whe- 
ther even  this  healing  a<St  made  it  a  good  parliament;  and 
held  by  very  many  in  the  negative :  though  it  feems  to  have 
been  too  nice  a  fcruple  (5 ).  And  yet  out  of  abundant  cau- 
tion, it  was  thought  necefTary  to  confirm  it's  a£ls  in  the  next 
parliament,  by  Itatute  13  Car.  II.  c.  7.  8c  c.  14. 

'  Stat.  U  Car.  II.  C.  I.  ^^  1  Sid.  I. 

(5)  William  Drake,  a  merchant  of  London,  was  impeached 
for  writi^  a  pamphlet  intitled,  The  Long  Parliameot  revived^  in 
which  he  maintained,  that  there  could  be  no  legiflative  authority 
till  that  was  legally  and  regularly  diffolved  by  the  king  and  the 
two  houfes  of  parliament,  according  to  the  16  Car.  I.  c.  7.  "CoTfi* 
Jour,  20  Nov.  1660. 

O  2  It 
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It  is  likewire  true,  that  at  the   time  of  the  revolution, 
A.  D.  1688,  the  lords  and  commons,  by  their  own  authority, 
and  upon  the  fummons  of  the  prince  of  Orange,  (afterwards 
king  William,)  met  in  a  convention,  and  therein  difpofed  of 
the  crown  and  kingdom.     But  it  muft  be  remembered,  that 
this  afTembling  was  upon  a  like  principle  of  necefTity  as  at  the 
reftoration;  that  is,  upon  a  fall  ccyiviaion  that  king  James  . 
the  fecond  had  abdicated  the  government,  and  that  the  throne 
was   thereby  vacant :    which   fuppofition   of  the   individual 
members    was   confirmed    by  their  concurrent   refolution, 
when  they  adually  came  together.     And,  in  fuch  a  cafe  as 
the  palpable  vacancy  of  a  throne,  it  follows  ex  necejfitate  rei, 
that  the  form  of  the  royal  writs  mua  be  laid  afide,  otherwife 
no  parliament  can  ever  meet  again.     For,  let  us  put  another 
poffible  cafe,  and  fuppofe,  for  the  fake  of  argument,  that  the 
whole  royal  line  lliould  at  any  time  fail  and  become  extm^, 
which  would  indifputably  vacate  the  throne  :  in  this  fitua- 
tion  it  feems  reafonable  to  prefume,  that  the  body  of  the 
nation,  confiding  of  lords  and  commons,  would  have  a  right 
to  meet  and  fettle  the  government-,  otherwife  there  mu(l  be 
no  government  at  all.    And  upon  this  and  no  other  principle 
did  the  convention  in  1688  afiemble.     The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal 
.  fummons,  not  a  confequence  of  it.     They  did  not  aflemble 
without  writ,  and  then  make  the  throne  vacant ;   but,  the 
throne  being  previoufly  vacant  by  the  king's  abdication,  they 
alfembled  without  writ,  as  they  muft  do  if  they  affembled  at 
all.     Had  the  throne  been  full,  their  meeting  would  not  have 
been  regular  ;   but  as  it  was  really  empty,  fuch  meeting  be- 
came abfolutely  neccffary.     And  accordingly  it  is  declared 
by  ftatute  i  W.  &  M.   ft.  i-  c.  i.  that  this  convention  was 
really  the  two  houfcs   of  parliament,  notwithftanding  the 
want  of  writs  or  other  defeds  of  form.     So  that,  notwith- 
ftandmg  thefe  two  capital  exceptions,  which  were  juftifiable 
only  on  a  principle  of  necefTity,  (and  each  of  which,by  the  way, 
induced  a  revolution  in  the  government,)  the  rule  laid  down 
is  in  general  certain,  that  the  king,  only,  can  convoke  a  par- 
liament.  ^^^ 
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And  this  by  the  antient  ftatutes  of  the  realm  '  he  is  bound 
to  do  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or 
ever  was,  obliged  by  thefe  rtatutcs  to  call  a  neiv  parliament 
every  year  ;  but  only  to  permit  a  parliament  to  fit  annually 
for  the  redrefs  of  grievances,  and  difpatch  of  bufmefs,  if  need 
he  (6).     Thefe  lad  words  are  fo  loofe  and  vague,  that  fuch  of 

*  4  Edward  III.  c.  14.     36  Edw.  III.  c.  lO. 


(6)  Mr.  Granville  Sharp,  In  a  treatife  publifhed  fome  years  ago, 
arg^ued  ingeniouily  againll  this  conftruclii)n  of  the  4  Edw.  III.  and 
maintained,  that  the  words,  ifmedhe,  referred  only  to  the  preced- 
ing word,  oftener.  So  that  the  true  figniRcation  was,  that  a  par- 
hament  (hould  be  held  once  every  year  at  all  events  ;  and  if  there 
fhould  be  any  need  to  hold  it  oftener,  then  more  than  once.  (See 
his  Declaration,  &c.  p,  166.)  The  cotemporar^'  records  of  parlia- 
ment, in  fome  of  which  it  is  fo  exprefTcd  without  any  ambiguity, 
prove  beyond  all  controverfy  that  this  is  the  true  conliruclion.  In 
ancient  times  many  favourite  laws  were  frequently  re-ena<5led. 
In  the  50  Edw.  III.  it  is  cxprefsly  and  abfolutely  declared,  that  a 
parhament  fhonld  be  held  once  a  year.  [Rot,  Pari.  No.  t86.)  Iu 
the  I  R.  II.  we  find  again  another  petition  from  the  commons, 
that  a  parhament  (hould  be  held  once  a  year  at  the  leajl :  '*  Quf 
"  //<?/^  a  n-""  dit  S'^  de  temr  parlemetit  un  foetz  par  an  au  meynz,  ft 
**  ceo  en  lieu  convenabk.^^  The  king's  anfwer  is,  "  As  to  that 
*'  parliament  (hall  be  held  ever)-  year,  let  the  ftatutes  thereupon 
"  be  kept  and  preferved  ;  but  as  to  the  place  where  the  parliament 
**  fliall  be  held,  the  king  will  therein  do  his  pleafure.'*  [Rot. 
Pari.  No.  95.)  And  in  the  n«xt  year,  the  king  declared  he  had 
fummoned  the  parliament,  becaufe  it  was  ordained  that  parliament 
fhould  be  held  once  a  year.    [Rot.  Pari.  2  R.  II.   No.  4.) 

But  I  can  by  no  means  agree  with  Mr.  Sharp,  and  thofe  who 
contend  that  it  is  the  meaning  of  thefe  records  and  ftatutes  that 
there  ftiould  be  an  eleAion  ever)'  year.  The  word  parliament  at 
that  time  did  not  necefiarily  include  any  fuch  idea  ;  for  it  is  every 
where  applied  to  a  feftion  without  any  diftinflion,  whether  it  was 
held  after  a  prorogation  or  a  diflblution.  [^Rot.  Pari,  pcilfim.)  It 
is  true  that  for  fome  time  after  the  houfe  of  commons  was  regu- 
larly eftablifhed  diftblutions  were  frequent  ;  for  at  that  time  the 
elcftors  were  few,  and  a  feat  in  parhament  was  conftderci  rather  a 

O  3  burden 
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our  monarchs  as  were  inclined  to  govern  without  parlia- 
ments, negkaed  the  convoking  them  fometimes  for  a  ver^ 
confiderable  period,  under  pretence  that  there  was  no  need 
of  them.  But,  to  remedy  this,  by  the  ftatute  j(5  Car.II.  c.  I. 
it  isenafted,  that  the  (itting  and  holding  ot  parliaments  (hall 
not  be  intermitted  above  three  years  at  the  moft.  And  by  ;he 
ftatute  I  W.  &  M.  ft.  2.  c.  2.  it  is  declared  to  be  one  of  the 
rights  of  the  people,  that  for  redrefs  of  all  grievances,  and 
for  the  amending,  ftrengtUening,  and  preferving  the  laws, 
parliaments  ought  to  be  \\t\difrequenth.  And  this  indefinite 
frequency  is  again  reduced  to  a  certainty  by  ftatute  6  W.  &  M. 
c.  2.  which  enacls,  as  the  ftatute  of  Charles  the  (econd  had 


burden  to  be  avoided  than  a  diftinclion  to  be  folicited  ;  and  the 
members  were  not  enabled  to  recover  their  v/ages  till  the  king  had 
diicharged  them  from  further  attendance,  by  putting  an  end  to  the 
parliament.  In  the  nrfl  reigns  after  the  reprefentaticn  of  the  com- 
mons was  eftabhihed,  the  duration  and  intermiflioiis  of  parliaments 
were  fhort  ;  but  for  feveral  reigns  preceding  the  revolution,  both 
had  become  extended  to  fuch  a  length,  that  it  became  neceffary:  ^ 
for  the  parliament  to  interpofe  it's  authority,  and  £x  fome  limits 

to  it's  own  exiftence. 

"     '  / 

In  the  following  reigns,   the  longeft  durations  and  intermifllons 

were  nearly  as  follows : 

Duration.  IntermifTion. 

Hen.  VIII.         6  years.  -  -  6  years. 

Edw.VL             4  -  -  — 

Eliz.         -  II  -  -  4 

Ja.  I.        -           9  »  -  6 

Ch.I.       -           8  -  •  ^^ 

Ch.II.     -  17  -  -  4 

See  the  printed  Report  of  the  Committee  to  examine  Precedents 
in.  Impeachments,  19  April  1791.  (p.  16.  et  ftq.)  In  Ireland 
there  was  no  regular  meeting  of  the  parliament  from  1666  till 
^692  ;  and  from  the  reign  of  Queen  Anne  in  1703,  it  affembled 
only  once  in  two  years,  till  1783;  fmce  which  time  it  has  fat  every 
vear  as  in  England.  {Lord  Mountmor.  419.) 
*  done 
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done  before,  that  a  new  parliament   fhall  be  called  within 
three  years  "^  after  the  determination  of  the  former  (7). 

II.  The  conftituent  parts  of  a  parliament  are  the  next 
ebjeds  of  our  enquiry.  And  thefc  are,  the  king's  majefty, 
fitting  there  in  his  royal  political  capacity,  and  the  three 
eflates  of  the  realm  ;  the  lords  fpiritual,  the  lords  temporal, 
(who  fit,  together  with  the  king,  in  one  houfe)  and  the  com- 
mons, who  fit  by  themfelves  in  another.  And  the  king  and 
thefe  three  eflates,  together,  form  the  great  corporation  or 
body  politic  of  the  kingdom  ",  of  which  the  king  is  faid  to 
bQ  caput y princip'mmy  et  finis.  For  upon  their  coming  together 
the  king  meets  them,  either  in  perfon  or  by  reprefentation ; 
\yith6ut  which  there  can  be  no  beginning  of  a  parliament  *  : 
and  he  alfo  has  alone  the  power  of  difiblving  them. 

It  is  highly  neceflary  for  prefcrving   the  balance  of  the    [  i^-^  ^ 
confiitution,  that  the  executive  power  fhoiild  be   a  branch, 
though  not   the  whole  of  the  legiflative.     The  total  union 

"  This    is  the    fame    period,  that  is  "  4lnft.  i,  2.  Stat,  i  Eliz.  c.  3.  Hale 

allowed  in  Sweden  fo;:  intermitting  their  of  Pari.  i. 

general   diets,  or  parliamentary  affem-  "  4  Inft.  6.                              '                " 
blies.     Mod.  Un.  Hilt  xxxiii.  15. 


(7)  This  part  of  the  ftatute  6  W.  &  M.  c.  2.  confirms  the  fta- 
tute  16  Car.  II.  c.  i.  in  declaring,  that  there  fhall  not  be  a  longer 
interval  than  three  years  after  a  difTolution  ;  but  the  16  Car.  II. 
feems  to  be  more  extenfive  in  it's  operation,  by  providing  that 
there  /hall  not  be  an  intcrmifTion  of  jnore  than  three  years  after 
any  fitting  of  Parliament,  which  will  extend  alfo  to  a  prorogation, 
3ut  as  the  mutiny  adl,  and  the  land-tax  and  malt-tax  afts  are  pafTed 
for  one  year  only,  thefe  two  ftatutes  are  now  of  little  avail,  for  the 
parliament  mufl  neceffarily  be  fummoned  for  the  difpatch  of  bufi- 
Befs  once  every  year.  In  ancient  times,  .efpccially  before  the  abo- 
lition of  the  feudal  tenures  at  the  reiioration  of  Ch.  II.  our  kings 
had  fuch  a  revenue,  independent  of  parliament,  that  they  were 
enabled  to  reign  many  years  together  without  the  aCTillance  of 
parliament,  and  in  defiance  of  the  flatutes  mentioned  in  the  pre- 
Cedi.ng  note, 

,04  of 
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6f  them,  we  have  feen,  would  be  produ£lIve  of  tyranny  ;  the 
total  disjunciion  of  them,  for  the  prefent,  would  in  the  end 
produce  the  fame  efFccls,  by  caufing  that  union  againft  which 
it  feems  to  provide.     The  legiflative  would  ioon  become  ty- 
rannical, by  making  continual  encroachm.ents,  and  gradually 
afluming  to  itfelf  the  rights  of  the  executive  power.     Thus 
the  long  parliament  of  Charles  the  firft,   while  it  a£ted  in  a 
conflitutional  manner  with  the  royal  concurrence,  redreffed 
many  heavy  grievances  and  eftablifned  many  falutary  laws. 
But  when  the  two  houfes  aflumed  the  power  of  le^iflation,  in 
exclufion  of  the  royal  authority,  they  foon  after  aflumed  like- 
wife  the  reins  of  adminiftration  ;  and,  in  confequence  of  thcfe 
united  powers,  overturned  both  church  and  ftate,  and  efta- 
blifiied  a  worfe  oppreflibn  than  any  they  pretended  to  remedy. 
To  hinder  therefore  any  fuch  encroachments,   the  king   is 
himfelf  a  part  of  the  parliam.ent :  and,  as  this  is  the  reafon  of 
his  being  fo,  very  properly  therefore  the  fhare  of  legifl  ition, 
which  the  conditution   has  placed  in  the  crown,   confids  iri 
the  power  of  rejecting  rather  than  refolving ;   this  being  fuffi- 
cient  to  anfwer  the  end  propofed.     For  we  may  apply  to  the 
royal  negative,  in  this  inllance,  what  Cicero  obferves  of  the 
riegative  of  the  Roman  tribunes,  that  the  crown  has  not  any 
power  of  doing  wrong,  but  merely  oi  preventing  wrong  from 
being  done  p.     The  crown  cannot  begin  of  itfelf  any  alter- 
ations in  the  prefent  cfiablifhed  law  ;  but  it  may  approve  or 
difapprove  of  the  alterations  fuggefted   and  confented  to  by 
the  two  houfes.      The  legiflative  therefore   cannpt  abridge 
the  executive  power  of  any  rights  which  it  now  has  by  law, 
without  it's  own  confent;  fince  the  law  muit   perpetually 
(land  at  it    now  does,    unlefs  all   the   powers  will  agree  to 
alter  it.     And  herein  indeed  confifts  the  true  excellence  of 
the  Engllfli  government,  that  all  the  parts  of  it  form  a  mutual 
r  ICC  1   ^^^^^  upon  each  other.     In  the  legiflature,  the  people  are  a 
check  upon  the  nobility,  and  the  nobility  a  check  upon  the 
people  ;  by  the  mutual  privilege  of  rejecting  what  the  other 

>  SuUa'-^irlhums  flihis  fna  Uge  hjuriat  fa:itnd*c  ptUfuic'm  adimii,    auxi/ii 
Jercndi  tcUguit,    I)c  LL.  3.  9. 

'  "  "  hw 
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has  refolved  :  while  the  king  is  a  check  upon  both,  which 
preferves  the  executive   power  from  encroachments.     And 
this  V:  ry  executive  power   is  again  checked  and  kept  within 
due  bounds  by  the  two  houfes,  through  the  privilege  they 
have  of  inquiring  into,  impeaching,  and  punifhing  the  con- 
dud  (not  indeed  of  tne  king  *i,  which  would  deftroy  his  con- 
ftitutional   indep^^ndence  ;   but,  which  is  more  beneficial  tq 
the  public,) of  his  evil  and  pernicious  counfcllors.  Thus  every 
branch  of  our  civil  polity  fupporrs   and  is  fupported,  regu- 
lates and  is  regulated,  by  the  reft  :  for  the  two  houfts  natu- 
rally drawing  in  two  directions  of  oppofite  interclt,  and  the 
prerogative  in  another   ftill  different   from  them  boch,  they 
mutually  keep  each  other  from  exceeding  their  proper  limits  » 
while  the  whole  is  prevented  from  reparation,  and  artificially 
connedted  together  by  the  mixed  nature  of  the  crown,  which 
is  a  part  of  the  legiflative,  and  the  fole  executive  magiftrate. 
Like  three  diftintl  powers  in  mechanics,  they  jointly  impel 
the  machine  of  government  in   a  direction  did^erent  from 
wh^t  either,   a£ling  by  itfclf,  would  have  done  ;  but  at  the 
fame  time  in  a  diredtion  partaking  of  each,  and  formed  out 
of  all ;  a  direction  which  conftitutes   the   true  line  of  the 
liberty  and  happinefs  of  the  community. 

Let  us  now  confider  thefe  conftitucnt  parts  of  the  fovc- 
reign  power,  or  parliament,  each  in  a  feparate  view.  The 
king's  majefty  will  be  the  fubje6l  of  the  next,  and  many  fub- 
fcquent  chapters,  to  which  we  muft  at  preft;nt  refer. 

The  next  in  order  are  the  fplrltual  lords.  Thefe  confift  of 
two  archbifhops,  and  twen  y  four  bifhops  ;  and  at  the  diflb- 
lution  of  monafteries  by  Henry  VIII.,  confiftcd  likewifc  of 
twenty- fix  mitred  abbots,  and  two  priors'":  a  very  confider- 
able  body,  and  in  thofe  times  equal  in  number  to  the  tempo- 
ral nobility '  (8).     All  thefe  hold,  or  are  fuppofcd  to  hold,  ccr- 

^  Star.  12  Car.  11.  c.  3a  •  Cc.  LUt.97. 

'  Seld.  tit.  hon.  a.  5.  27. 

(8)   In  the   place   referred   to,    lord  Coke  fays   there    were 
Jweiity-feven  abbots  and  two  pricrs,  aud  he   is  there  filent  re- 

fpefting 
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-tain  antient  baronies  under  the  king:  for  William  the  con- 
queror thought  proper  to  change  the  fpiritual  tenure  of  frank- 
almoign or  free  ahns,  under  which  the  bifhops  held  their  lands 
durin[T  the   taxon  government,   into  the  feodnl   or  Norman 
tenure  by  barony  ;  which  fubjected    their  eftates  to  all  civil 
charges  and  afiVffments,    from  which   they  were  before  ex- 
empt' :   and,  in  right  of  fucceffion  to  thofe  baronies,  which 
were  unalienable  from  their  refpc6live  dignities,  the  biAiops 
and  abbots  were  allowed  rh.eir  feats  in  the  houfe  of  lords  ^  Bat 
though  thefe  lords  fpiritual  are  in  the  eye  of  the  law  a  difiincl 
eftate  from  the  lords  temporal,  and  are   fo  diilinguiflied  in 
Ljioft  of  our  acts  of  parliament^  yet  in  practice  tliey  are  ufually 
blended  together  under  the  one  name  of  t/pe  lords  ;  they  inter- 
mix in  their  votes;    and  the  majority  of  fuch  intermixture 
joins  both  eftates.  And  from  this  want  of  a  feparate  aflembly 
and  feparate  negative  of  the  prelates,  fome  writers  have  ar-. 
gued  "  very  cogently,  tli^t  the  lords  fpiritual  and  temporal  are 
now  in  reality  only  one  edate  ^^ :  which  is  unqueilionably  true 
in  every  eiFectual  fenfe,  though  the  ancient  didindlion  between 
them  ftill  nominally  continues.      For  if  a  bill  (hould  pafs 
their  houfe,   there  is  no  doubt  of  its  validity,  though  every 
lord  fpiritual  fhould  vote  againil  it  ;  of  \yhich  Selden  ^y  and 

'  Glib.  HLl.  Exch.  55.   Spelm.  W.  L  =^  liironagg,  p.  j.  c.6.    The  aft  cf 

291.  unifurmity,  I  Eiiz.  c.  2-.  was  pafTed  witU 

'  Glanv.  7.  I.      Co.  Litt.  97.  Seld.     the  difTcnt   of  all  the  biihops ;    (Gibf. 

tit.  hon.  a.  5-  19.  codex.  186.)  and  therefore  the  ftile  of 

"  Whiielocke    on   Parliam.  c.  72.    lords /pi  ritual  is  oniitred  throughout  the 

Warbnrt.  Alliance,  b.  2.  c.  3.  whole  (9). 

^  Dyer,  60. 


fpe<^ing  the  number  of  the  temporal  peers  ;  but  in  the  firft  page 
of  the  4th  Inflitute,  he  tells  us  their  number,  when  he  is  then 
writing,  is  106,  and  the  number  of  the  commons  493. 

(9)  No  rational  or  ancient  principle  can  perhaps  be  fuggefted, 
why  the  bifhops  fhould  not  have  exactly  the  fame  legiflative 
funftions  as  the  other  peers  of  parliament ;  the  flile  of  the  houfe 
of  lords,  VIZ.  the  lords  fpiritual  and  temporal,  was  probably  in- 
tended as  a  compliment  to  the  bifhops,  to  exprefs  the  precedence 
■CN'hich  they  are  entitled  to  before  all  the  temporal  barons,  which 

originally 
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fir  Edward  Cokey,  give  many  inftances  :  as,  on  the  ether 
hand,  I  prefume  it  would  be  equally  good,  if  the  lords  tem- 
poral prefent  were  inferior  to  the  bifliops  in  number,  and 
every  one  of  thofe  temporal  lords  gave  his  vote  to  reje£l  the 
bill;  though  fir  Edward  Coke  feems  to  doabt  ^  whether  this 
would  not  be  an  ordinance^  rather  than,  an  aEly  of  parliament. 

The  lords  temporal  confift  of  all  the  peers  of  the  realm  [  i^y  T 
(the  bilhops  not  being  in  {Iriclnefs  held  to  be  "Tuch,  but 
merely  lords  of  parli^iment  ^)  by  whatever  title  of  nobility  dif- 
tinguilhed  •,  dukes,  marqu'iTes,  earls,  vifcounts,  or  barons  ;  of 
which  dignities  vie  {hali  fpeak  more  hereafter.  Some  of  thefe 
fit  by  defcent,  as  do  all  antient  peers  ;  fome  by  creation,  as 
do  all  new-made  ones  *,  others,  fince  the  union  with  Scot- 
land, by  eleclion,  which  ist.ie  cafe  of  the  fjxteen  peers,  who 
reprefent  the  body  of  the  Scots  nobility.  Their  number  is 
indefinite,  and  may  be  encreaied  at  will  by  the  power  of  the 
crown  :  and  once,  in  the  reign  of  queen  Anne,  there  v/as  an 

y  2  Inft.  585,  6,  7.    See  Keilw.  184;  in  no  bifhops  were  fummoned.  till  after 

^whele  it  is  holden  by  the  judges,  7  Hen.  the  repeal  of  the  ftatutc  16  Car.  I.  c.  27. 

yill.  that  the  king  may  hold  a  parlia-  by  ftatute  13  Car.  II.  il.  i.  c.  2. 

mcnt  without  any  fpiritiial  lords.     This  ^  4  tnlt.  cj. 

Wits  alfo  exemplified  in  faft  in  the  two  *  Staunford,  P.  C.  153. 
firil  parliaments  of  Charles  II. ;    where- 


originally  was  the  only  chara6^er  that  gave  a  claim  to  a  feat  in  the 
houfe  of  lords.  Uiiiefs  precedents  could  be  found  to  the  contra- 
ry, there  feems  to  be  no  reafon  to  doubt,  but  that  any  a6l  at  this 
day  v/ould  be  valid,  though  all  the  temporal  lords  or  all  the  fpiri- 
tual  lords  were  abfent. 

In  the  I  Eliz.  c.  2.  the  flile  of  the  parliament  is,  the  lords  and 
commons  in  parliament  aflembled  ;  but  there  is  the  fame  ftile  ufed 
alfo  in  I  Eliz.  c.  11.  a  revenue  a£l.  Lord  Mountmorres  informs 
us,  that  on  the  18th  Feb.  164H  a  motion  was  made  in  the  Irifh 
houfe  of  lords,  **  That  as  all  the  bifhops  were  againll  a  reprefenta- 
**  tion  about  certain  grievances,  the  lords  fpiritual  fhould  not  be 
"  named  :  upon  which  the  judges  were  confulted  ;  and  their  opi- 
**  nion  was,  that  in  any  a6l  or  order  which  pafled,  it  muft  be  en- 
"  tered  by  the  lords  fpiritual  and  temporal."    i  Vol  344. 

inflance 
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inftance  of  creating  no  lefs  than  twelve  together;  in  con- 
templation of  which,  in  the  reign  of  king  George  the  firffc, 
a  bill  pafled  the  houfe  of  lords,  and  was  countenanced  by  the 
then  rniniflry,  for  limiting  the  number  of  the  peerage.  This 
was  thought  by  fome  to  promife  a  great  acquifition  to  the 
conftitution,  by  reftraining  the  prerogative  from  gaining  the 
afcendant  in  that  auguft  aflcmbly,  by  pouring  in  at  pleafure 
an  unlimited  number  of  new  created  lords.  But  the  bill  v/as 
ill-relifhed  and  mifcarrled  in  the  houfe  of  commons,  whofe 
leading  members  were  then  defirous  to  keep  the  avenues  to 
the  other  houfe  as  open  and  eafy  as  poflible. 

The  diflin£Hon  of  rank  and  honour  is  neceflary  in  every 
well-governed  flate  :  in  order  to  reward  fuch  as  are  eminent 
for  their  fervices  to  the  public,  in  a  manner  the  molt  dc- 
Urable  to  individuals,  and  yet  without  burden  to  the  com- 
munity ;  exciting  thereby  an  ambitious  yet  laudable  ardor, 
and  generous  emulation  in  others.  And  emulation,  or 
viituous  ambition,  is  a  fpring  of  aiSlion,  which,  however 
dangerous  or  invidious  in  a  mere  republic  or  under  a  defpo- 
tic  fway,  will  certainly  be  attended  with  good  effedis  under  a 
free  monarchy  j  where,  without  deftroyirtg  it*s  exifcence, 
it's  excefies  may  be  continually  reftrained  by  that  fuperior 
power,  from  which  all  honour  is  derived.  Such  a  fpirit, 
"when  nationally  difFufed,  gives  life  and  vigor  to  the  com- 
munity ;  it  fets  all  the  wheels  of  government  in  motion, 
[  158  ]  which,  under  a  wife  regulator,  may  be  diredled  to  any  bene- 
ficial purpofe  ;  and  thereby  every  individual  may  be  made 
fubfervient  to  the  public  good,  while  he  principally  means  to 
promote  his  own  partticular  views.  A  body  of  nobility  isalfo 
mort  peculiarly  neceflary  in  our  mixed  and  compounded  con- 
ftitution, in  order  to  fupport  the  rights  of  both  the  crown 
and  the  people,  by  forming  a  barrier  to  withftand  the  en- 
croachmenls  of  both.  It  creates  and  preferves  that  gradual 
fcale  of  dignity  which  proceeds  from  the  peafant  to  the 
prince  ;  rifing  like  a  pyramid  from  a  broad  foundation,  and 
diminilhing  to  a  point  as  it  rifes.  It  is  this  afcending  and 
contradling  proportion  that  adds  {lability  to  any  government ; 

for 
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for  when  the  departure  is  fudden  from  one  extreme  to  ano- 
ther, we  may  pronounce  that  (late  to  be  precarious.  The  no- 
bility therefore  are  the  pillars,  which  are  reared  from  among 
the  people,  more  immediately  to  fupport  the  throne ;  and,  if 
that  falls,  they  mull  alfo  be  buried  under  it's  ruins.  Accord- 
ingly, when  in  the  lafl:  century  the  commons  had  deter- 
mined to  extirpate  monarchy,  they  alfo  voted  the  houfe  of 
lords  to  be  ufelefs  and  dangerous.  And  fince  titles  of  no- 
bility are  thus  expedient  in  the  ftate,  it  is  alfo  expedient  that 
their  owners  (houid  form  an  independent  and  feparate  branch 
of  the  legiflature.  If  they  were  confounded  with  the  mafs 
of  the  people,  and  like  them  had  only  a  vote  in  electing 
reprefentatives,  their  privileges  would  foon  be  borne  down  and 
overwhelmed  by  the  popular  torrent,  which  would  effectually 
level  all  diftindlions.  It  is  therefore  highly  necelTary  that 
the  body  of  nobles  fhould  have  a  diftin£l  affembly,  diftindl 
deliberations,  and  diftincl  powers  from  the  commons. 

The  commons  confift  of  all  fuch  men  of  property  in  tlie 
kingdom  (10),  as  have  not  feats  in  the  houfe  of  lords  ;  every 
one  of  which  has  a  voice  in  parliament,  either  perfonally  or 
by  his  reprefentatives.  In  a  free  ftate  every  man,  who  is 
fuppofed  a  free  agent,  ought  to  be  in  fome  meafure  his 
own  governor  ;  and  therefore  a  branch  at  leaft  of  the  legif- 
lative  power  fliould  refide  in  the  whole  body  of  the  people. 
And  this  power,  when  the  territories  of  the  (late  are  fmall  and 
it*s  citizens  eafily  known,  (hould  be  exercifed  by  the  people 
in  their  aggregate  or  collective  capacity,  as  was  wifely  or-  f  159  J 
dained  in  the  petty  republics  of  Greece,  and  the  firft  rudi- 
ments of  the  Roman  ftate.  But  this  will  be  highly  incon- 
venient, when  the  public  territory  is  extended  to  any  confi- 


(10)  The  word  commons,  in  it*s  prefent  ordinary  iignification, 
comprizes  all  the  people  who  are  under  the  rank  of  peers,  without 
any  regard  to  property  ;  but,  in  it's  original  fignification,  it  was 
confined  to  thofe  only  who  had  a  right  to  fit,  or  had  a  right  to 
vote  for  reprefentatives  in  the  houfe  of  commoos. 

c  H  derablc 
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derable  degree,  and  the  number  of  citizens  is  increafed 
Thus  when,  after  the  focial  war,  all  the  burghers  of  Ital'v 
v/ere  admitted  free  citizens  of  Rome,  and  each  had  a  vote  in 
the  public  aflembUes,  it  became  impofhbie  to  diftinguifh  the 
fpurious  from  the  real  voter,  and  from  that  time  all  eleGions 
and  popular  deliberations  grew  tumultuous  and  diforderly  % 
which  paved  the  v/ay  for  Marius  and  Sylla,  Pompey  and 
Caefar,  to  trample  on  the  liberties  of  their  country,  and  at 
lad  to  difiblve  the  commonwealth.  In  fa  large  a  (late  as 
ours  it  is  therefore  very  wifely  contrived,  that  tlie  people 
fliould  do  that  by  their  reprefentatives,  which  it  is  impradli- 
cable  to  perform  in  perfon  ;  reprefentative?,  chofen  by  a  riurh- 
ber  of  minute  and  feparate  diftridls,  wherein  alh  the  voters  are, 
or  eafily  may  be,  diftinguiHied.  The  counties  are  therefore 
reprefented  by  knights,  elecled  by  the  pToprietors  of  lands  : 
the  citizens  andboroughs  ate  reprefented  by  citizens  and  bur- 
^eflfcs,  chofen  by  the  mercantile  part,  or  fuppofed  trading  in- 
tercft  of  the  nation;  much  in  the  fame  manner  as  the  burghers 
in  the  diet  of  Sweden  are  chofen  by  the  corporate  towns, 
Stockholm  fending  four,  as  London  does  with  us,  other  cities 
two,  and  fome  only  one  ^.  The  number  of  Englifh  reprefent- 
atives  is  5  13,  and  Scots  45  ;  in  all  5/. 8.  And  ivery  mem- 
ber, though  chofen  by  one  particular  difi.ri(^,  when  ele6led 
and  returned  ferves  for  the  whole  realm.  For  the  end  of  hi's 
coming  thither  is  not  particular,  but  general ;  not  barely  to 
advantage  his  conftituents,  but  the  common  wealth  ;  to  advife 
his  majefty  (as  appears  from  the  writ  of  fumm.ons  ^)  **  Je  com- 
**  muni  conjil'io  ftiper  ncgotiu  qu'ihufdam  arduls  et  urgentibus^  re- 
**  gerYt^Jlaitwi^  et  defenfionem  regni  Angliae  et  eceleftae  Anglicande 
«'  conctrnentibus"  And  therefore  he  is  not  bound,  hke  a  de- 
puty in  the  united  provinces,  to  confult  with,  or  take  the  ad- 
vice of,  his  conftituents  upon  any  pjvticular  point,  unlefs  he 
himfelf  thinks  it  proper  or  prudent  IJp  to  do. 

[  160  ]  These  are  the  conftituent  parts  of  a  parliament ;  the  king, 
the  lords  fpiritual  and  temporal,  and  the  commons.  Parrs,  of 
which  each  is  fo  neceflary,  that  the  confent  of  all  three  is  rc- 

«»  Mod,  Un.  Hift.  xxxin.  i8c  "  4  inft,  14. 

quired 
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quired  to  makS  any  ne-^  law  that  ftail  bind  the  fubjea. 
Whatever  ts  enaded  for  lavv  by  one,  or  by  two  only,  of  the 
hree  ,s  no  (latute  ;  and  to  it  no  regard  is  due  unlef.  in  mat- 
ers relating  to  the.r  own  privileges.  For  though,  in  the 
times  o.  madnefs  and  anarchy,  the  commons  once  paffcd  a 
vote    ,  ..  that  «.hatever  is  enacled  or  declared  for  law  by  the 

commons  ,n  parliament  affembled  hath  the  force  of  law; 

and  all  the  people  of  this  nation    are  concluded  thereb. 

ahhough  tne  confentand  concurrence  of, he  Icir...  or  houVe 

of  peers  be  not  had  thereto  ( x , )  ,»  yet,  when  the  conftitn- 
non  was  reftored  ,n  all  n's  fo.ms,  it  was  particubrly  en- 
aaed  by  ftatate  .3  Car.  II.  c.  ,.  that  if  any  perfon  fliali 
ma,a,oufly  or  advifediy  aiErm,  that  both  or  either  of  the 
houfes  of  parlia.ment  have  any  legifl.tive  authority  without 
the  kmg,  fuch  perfon  fhall  incur  all  the  penalties  of  a^r«. 

tniirnrp  * 


tnunire. 


_  in.  We  are  next  to  examine  the  laws  and  cuftoms  relat- 
ing  to  parliament,  thus  united  together  and  confidered  as 
one  aggregate  body.  ^  " 

The  power  and  jurifdiaion  of  parliament,    fays  fir  Ed- 
ward Coke  S  :s  fo  .ranfcend,nt  and  abfolute,  that  it  cannot 

And  of  !1    'v  K  ?"'"  "  ^"'■°"='  ^^■''^'"  -y  bounds. 

And  of  th.s  high  court,  he  adds,  it  may  be  truly  faid,  «/,„„•. 

ma  ■.S,junfd,a,.on.m,  ejl  capacij[:n,a.  '  It  hath  fovereign  Md 
uncontrolable  authority  in  the  making,  confirming,  enlarging 
reftrammg,  abrogating,  repealing,  reviving,  and  expounding 
of  laws  concerning  matters  of  all  poflible  denominations! 
ecdefiaft.cal,  or  temporal,  civil,  military,  maritime,  orcrimi! 
nal :  this  being  the  place  where  that  abfolute  defpotio  power 
which  muft  m  all  governments  refide  fomewhere,  is  intrufted 

(II)  This  was  a  natural  prologue  to  the  tragical  drama  which 
was  performed  on  the  3cth  of  the  fame  month. 


by> 
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by  the  conftitution  of  thcfe  kingdoms.     All  mifchiefs  and 
C  i<5r  ]    grievances,  operations  and  remedies,  that  tranfcend  the  ordi- 
nary  courle  of  the  laws,  are  within  the  reach  of  this  extraor- 
dinary tribunal.    It  can  regulate  or  new-model  the  fucceffion 
to  the  crown  ;  as  was  done  in  the  reign  of  Ht-nry  VIII.  and 
William  III.  It  can  alter  the  ellablifhed  religion  of  the  land  ; 
as  was  done  in  a  variety  of  inftances,   in  the  reigns  of  king 
Henrv  Vill.  and  his  three  children.  It  can  change  and  create 
afrefli  even  the  conftitution   of  the  kingdom  and  of  parlia- 
ments themfelves  ;  as  was  done  by  the  ad  of  union,  and  the 
feveral  ftatutes  for  triennial  and  feptennial  eleaions.  It  can, 
in    fhort,  do  every  thing   that   is  not  naturally  impoflible; 
and  therefore  fome  have  not  fcrupled  to  call  it's  power,  by  a 
figure  r  ther  too  bold,  the  omnipotence  of  parliament  (12). 
True  it  is,  that  what  the  parliament  doth,  no  authority  upon 
earth  can  undo.      So  that  it  is  a  matter  mod  effentiai  to  the 
liberties  of  this  kingdom,  that  fuch  members  be  delegated 
to  this  important  truft,  as  are  moft  eminent  for  their  probity, 
their  fortitude,   and  their  knowledge  ;  for  it  was   a  known    | 
apophthegm  of  the  great  lord  treafurer  Burleigh,  «  that  Eng- 
<»  land  could  never  be  ruined  but  by  a  parliament :"  and,  as     . 
fir   Matthew   Hale  obferves  ^   this   being  the  higheft  and   I 
greateft  court,   over  which  none  other  can  have  jurifdiaion  % 
in  the  kingdom,  if  by  any  means  a  mifgovernment  fhould 
any  way  fall  upon  it,  the   fubjeas  of  this  kingdom  are  left 
without  all  manner  of  remedy.      To  the  fame  purpofe  the 

^  Of  pariiamejKi9,  49. 


(12)  De  Lolme  has  improved  upon  this,  and  has,  I  think,  un- 
waiTantably  afferted,  that  "  it  is  a  fundamental  principle  with  the 
•«  Englilh  lawyers,  that  parliament  can  do  every  thing  but  make 
«  a  woman  a  man,  and  a  man  a  woman."  (p.  134.)  The  omni- 
potence of  parliament  fignifies  nothing  move  than  the  fupreme 
fovereign  power  of  the  ftate,  or  a  power  of  adion  uncontroUed  by 
any  fuperior.  In  this  fenfe,  the  king  in  the  exercife  of  his 
prerogatives,  and  the  houfe  of  lords  in  the  interpretation  of  law^ 
are  alfo  omnipotent ;  that  is,  free  from  the  control  of  any  fupenor 
provided  by  the  conftitution. 


^^- ^'  ^Persons;  j5i 

i)rericient  Montefquleu,  though  I  truft  too  haftlly,  frefagcs^ 
that  as  Rome,  Sparta,  and  Carthage  have  loft  their  liberty 
and  perifhed,  fo  the  conftitution  of  England  will  in  time 
lofe  it»s  liberty,  will  perifh  :  it  will  perifli,  whenever  the 
legiflative  power  fhall  become  more  corrupt  than  the  exe- 
cutive. 

tx  muft  be  owned  that  Mr.  Locke  \  and  other  theoretical 
miters,  have  held,  that  "  there  remains  ftili  inherent  in  the 
«*  people  a  fupreme  power  to  remove  or  alter  the  legiflative, 
»*  when  they  find  the  legiflative  ad  contrary  to  the  truft  re- 
*^^  pofed  in  them  -.  for,  when  fuch  truft  is  abufed,  it  is  thereby 
*^  forfeited,  and  devolves  to  thofe  who  gave  it.'     But  how- 
ever juft  this  conclufion  may  be  in  theory,  we  cannot  prafti- 
cally  adopt  it,  nor  take  any   /ega/  fteps  for  carrying  it  into  f   162  1 
execution,  under  any  difpenfation  of  government  at  prefent  " 
aaually   exifting.     For  this  devolution   of  pow-r,  to  tko 
ipeople  at  large,  includes  in  it  a  difclution  of  the  who'e  ^orm 
■of  government   eftabllfhed   by  that  people ;   reduces  all  the 
hiembers   to   their  original  ftate  of  equality ;  and,    by  an- 
nihllating    the    fovereign    power,    repeals    all  pofitive  laws 
whatfoever  before  enaded.     No  human  laws  will  therefore 
fuppofe  a  cafe,  which  at  once  muft  deftroy  all  law,  and  com- 
t>el  men  to  build  afrelh  upon  a  new  foundation  5  nor  will  they 
make  provifion  for  fo  defperate  an  event,  as  muft  render  all 
legal  provifions  inefFeauaP.  So  long  therefore  as  the  Englifh 
conftitution  hfts,   we  may  venture  to  al?.rm,  that  the  power 
of  parliament  is  abfolute  and  without  control. 

In  order  to  prevent  the  mifchiefs  that  might  arife,  by  " 
t)lacing  this  extenfive  authority  in  hands  that  are  either  incal 
pable,  or  dk  improper,  to  manage  it,  it  is  provided  by  the 
cullom  and  law  of  parliament ',  that  no  one  fhall  fit  or  vote 
in  either  houfe,  unlefs  he  be  twenty-one  years  of  age.  This 
is  alfo  exprefsly  declared  by  ftatute  7  &  8  W.  HI  c  2" 
with  regard  to  the  houfe  of  commons  ;  doubts  having  arife^] 

«Sp.L.n.  6.  j  See  page  244. 

on  Gov.  p.  2.  §  149.  az7.  i  whitelock.,  u  jo.  4  hd.  47. 

•V^^-^'  P  ■      from 


i62  2^^  Rights  Book?. 

from  fome  contradi£lory  acljudl'catlons,  whether  or  no  a  mi- 
nor w?.s  Incapacitated  from  fitt'ng  in  that  houfc''(i3).  It  is  alfo 
enafted  by  (latute  7  Jac.  I.  c.  6.  that  no  member  be  permit- 
ted to  enter  into  the  houfe  of  commons,  till  he  hath  taken  the 
oath  of  allegiance  before  the  lord  fteward  or  his  deputy  (14) : 
and  by  30  Car.  II.  ft.  2.  and  i  Geo.  I.  c.  13.  ( 15)  that  no  mem- 
ber  (hall  vote  or  fit  in  either  houfe,  till  he  hath  in  the  prefencc 
of  the  houfe  taken  the  oath  of  allegiance,  fupremacy,  and  ab- 
juration,  and  fubfcribed  and  repeated,  the  declaration  againft 
tranfubftantiation,  and  invocation  of  faints,,  and  the  facrifice 
of  the  mafs.     Aliens,  unlefs  naturalized,  were  likewife  by 
the  law  of  parliament  incapable  to  ferve  therein^  :  and  now 
it  is  enaaed,  by  ftatute  12  &  13  W.  III.  c.  2.  that  no  alien, 
even  though  he  be  naturalized,  fhall  be  capable  of  being  a 
member  of  either  houfe  of  parliament.     And  there  are  next' 
1^3   ]  only  thefe  ftanding  incapacities  ;  but  if  any  perfon  is  made  a 
peer  by  the  king,  or  eleded  to  ferve  in  the  houfe  of  commons^ 
by  the  people,  yet  may  the  refpeccive  houfes  upon  complaint 
of  any  crime  in  fuch  perfon,  and  proof  thereof,  adjudge  him 

^  Com.  Journ.  16  Dec.  1690.        ^  Com.  Journ.  lO  Mar.  1623.  rS  Feb.  1615. 


(it.)  Accordino- to  ancient  principles,  minors,  unlefs  aftuall^y 
knio-hted,  niud  have  been  difqualified;  for,  in  general,  no  cue 
•was  capable  of  performing  the  feudal  fervices  till  he  had  attained 
the  age  of  twenty-one.  And  one  of  the  moft  important  of  thefe 
fervices  was,  attendance  on  the  lord's  court.  But  if  the  king ' 
bad  conferred  the  honour  of  knighthood  upon  a  minor,  then  it  was-  i 
held  that  the  imbecility  of  minority  ceafed.       See  note  to  p.  68. 

2d  vol. 

(14.)  On  the  Srfl:  day  of  the  meeting  of  every  new  parliament^ 
fche  lord  ileward  of  his  majelh's  houfehold  attends  in  a  room  ad- 
ioinino-  to  the  houfe  of  commons,  and  adminifters  an  oath  to  the 
members  prefent ;  and  he  then  executes  a  commifTion  or  deputa- 
tion empowering  any  one  or  more  of  a  great  number  of  mem.bers 
fpecified  in  it,  to  adminiiler  the  oath  to  others.   Com.  Jour, 

(ic)  The  oath  of  abjuration  was  altered  by  6  Geo.  HI.  c.  55 
upon  the  death  of  the  pretender. 

difableu 
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difabled  and  incapable  to  fit  as  a  member  ^  :   and  this  by  the 
law  and  cuftom  of  parlianient  (16). 

"*  Whitelocke  of  pari.  c.  102.  See  14  Feb.  1580.  21  Jun.  1628.  9  Nov. 
Lord's  Journ.  3  May  1620.  13  May  21  Jan.  1640.  6  Mar.  1676.  6  Mar. 
1624.     26  May  1725.      Com.  Journ.     1711.     17  Feb.  1769. 


(16)  This  fentence  was  not  in  the  firft  editions,  but  was  added, 
no  doubt,  by  the  learned  Judge,  with  an  allufion  to  the  Middlefex 
ele6lion.  The  circumftances  of  that  cafe  were  briefly  thefe  : 
On  the  19  Jan.  1764,  Mr.  Wilkes  was  expelled  the  houfe  of  com- 
mons, for  being  the  author  of  a  paper  called  th3  North  Briton, 
No.  45.  At  the  next  election,  in  1768,  he  was  elected  for  the 
county  of  Middlefex  ;  and  on  3  Feb.  1769,  it  was  refolved  that 
John  Wilkes,  Efq.  having  publilhcd  fcveral  libels  fpecified  in  the 
Journals,  l>e  expelled  this  houfe  ;  and  a  new  writ  having  been  or- 
dered for  the  county  of  Middlefex,  Mr.  Wilkes  was  re-ele(5led 
without  oppofition  ;  and  on  the  17  Feb.  1769,  it  was  refolved, 
that  "  John  Wilkes,  Efq.  having  been  in  this  feliion  of  parlia- 
**  ment  expelled  this  houfe,  was  and  is  incapable  of  being  eie6led 
"  a  member  to  ferve  in  this  prefent  parliamerit ;"  and  the  election 
was  declared  void,  and  a  new  writ  ordered.  He  was  a  fecond 
time  re-elefted  without  oppofition,  and  on  17  March  1769,  the 
houfe  again  declared  the  election  Toid,  and  ordered  a  new  wnt.  At 
the  next  election,  Mr.  Luttrel,  who  had  vacated  his  feat  by  accept- 
ing the  Chiltern  Hundreds,  offered  himfelf  a  candidate  againfl 
Mr.  Wilkes.  Mr.  Wilkes  had  1 143  votes,  and  Mr.  Liiitrel  296. 
Mr.  Wilkes  was  again  returned  by  the  flieriff.  On  the  15  April 
1769,  the  houfe  refolved,  that  Mr.  Luttrel  ought  to  have  been 
returned,  ar.d  ordered  the  return  to  be  amended.  On  the  29 
April,  a  petition  was  prefented  by  certain  freeholders  of  Mid- 
dlefex, againft  the  return  of  Mr.  Luttrel;  and  on  the  8  May, 
the  houfe  refolved  that  Mr.  Luttrel  was  duly  ek6led.  On  the 
3  May  1783,  it  was  refolved,  that  the  refolution  of  the  17 
Feb.  1769  fhould  be  expunged  from  the  Journals  of  the  houfe, 
as  being  fubverfive  of  the  rigiits  of  the  whole  body  of  electors  of 
this  kingdom.  And  at  the  fame  time  it  was  ordered,  that  all 
the  declarations,  orders,  and  refolutions  refpeCling  the  election 
of  John  Wilkes,  Efq.  fhould  be  expunged.  Tiie  hiftory  ef 
England  furaiflics  many  inftances  of  important  conilitutional 
^ueflians  that  have  deeply  agitated  the  minds  of  the  people  of  this 
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For,  as  every  court  of  juftice  hath  laws  and  cuftonis  for 
it's  direction,  fome  the  civil  and  canon,  fome  the  common- 
law,  others  their  own  peculiar  laws  and  cuftoms,  fo  the  high 
court  of  parliament  hath  alfo  it's  own  pecujiar  law,  called 
the  le^  et  confiietudo  parliai?ienti ;  a  law  which  fir  Edward 
Coke  "  obferves  i??,  ^^ab omn'ihiis auaerenda^a  multis  ignorata^  (17) 
*<  a  panels  cogn'ita?^  It  will  not  therefore  be  expected  that  we 
•fhould  enter  into  the  examination  of  this  law,  with  any  de- 
gree of  minutenefs :  fince,  as  the  fame  learned  author  aflurcs 
us  °,  it  is  much  better  to  be  learned  out  of  the  rolls  of  parlia- 
ment, and  other  records,  and  by  precedents,  and  continual 
experience,  than  can  be  exprefTed  by  any  one  man.  It  will 
be  fuffxcient  to  obferve,  that  the  whole  of  the  law  and  cuftom 
of  parliament  has  it's  original  from  thic-  one  maxim,  **  that 
**  whatever  matter  arifes  concerning  either  houfe  of  parlia- 
*<  ment,  ought  to  be  examined,  difcuffed,  and  adjudged  in 

*  I  Inft.  II,  °  4  Inft.  50. 


country,  which  can  ralfe  little  or  no  doubt  in  the  minds  of  th"ofe 
who  view  them  at  a  didance  uninfluenced  by  intereft  or  paflion. 
It  might  perhaps  be  a  violent  meafure  in  the  houfe  of  commons  to 
expel  a  member  for  the  libels  which  he  had  publiihed ;  but  that 
the  fubfequent  proceedings  were  agreeable  to  the  law  of  parlia- 
ment, that  is,  to  the  law  of  the  land,  the  authorities  here  re- 
ferred to  by  the  learned  Judge,  I  conceive,  do  mo  ft  unanfwerably 
prove.  Tt  is  fuppofed  that  the  refoiution  of  the  17  Feb.  1769* 
was  confidered  to  be  fubverfive  of  the  rights  of  electors,  becaufe 
it  afligned  expulfion  alone,  without  ftating  the  criminality  of  the 
member  to  be  the  caufe  of  his  incapacity  during  that  parliameHt,- 
But  as  his  offences  were  particularly  defcribed  in  the  rfefolution  by* 
which  he  was  expelled  on  the  3d  of  the  fame  month,  no  one 
could  pofiibly  doubt  but  the  latter  refoiution  had  as  clear  a  re- 
ference to  the  former,  as  if  it  had  been  repeated  in  it  word  for 
word. 

(17)  Lord  Holt  has  obferved,  that  **  as  to  what  my  lord  Coke 
**  fays,  that  the  lex parliament'i  eji  a  tnult'ts  tgnorata,  is  only  becaufe' 
**  they  will  not  apply  themfelves  to  underftand  it."  2  Ld, 
Ray,  M'i'4, 

*«  th^t 


^^•2.  ^PuRSOxN^.  l5o 

*'  that  houfe    to    which   it  relates,  and  not  elfewhere  p/' 
Hence,  for  inftance,  the  lords  will  not  fufFcr  the  commons 
to  interfere  in  fettling  the  eledion  of  a  peer  of  Scotland;  the 
<:ommons  will  not  allow  the  lords  to  judge  of  the  eledion  of 
a   burgefs  ;    nor  will  either  houfe   permit   the  fubordinate 
courts  of  law  to  examine  the  merits  of  either  cafe.     But  the 
maxims  upon  which  they  proceed,  together  with  the  method 
of  proceeding,  reft  entirely  in  th^  bread  of  the  parliament 
itfelf ;  and  are  not  defined  and  afcertained  by  anv  narricular 
ftated  laws  ( 1 8).  '       '  ^ 

The  privileges  o£  parliament  are  like  wife  very  large  and  [  164  l 
indefinite.  And  therefore  when  in  3 1  Hen.  VI.  the  houfe  of 
lords  propounded  a  queftion  ro  the  judges  concerning  them, 
the  chief  juftice,  fir  John  Fortefcue,  in  the  name  of  his 
brethren,  declared,  ''  that  they  ought  not  to  make  anfwer 
"  to  that  queftionj  for  it  hath  not  been  ufed  aforetime  that 

P  4  Inft.  15. 
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(18)   This  fentcncc  feems  to  imply  a  difcretionary  power  iu  the 
two  houfes  of  parliament,  which  furely  is  repugnant  to  the  fpirit 
of  our  conllitution.     The  law  of  parliament  is  part  of  the  general 
law   of  the  land,  and  muil   be  difcovered  and   coniliiied  hke  all 
other  laws.     The  members  of  the  refpedive  houfes  of  parhament 
are  m  moft  inllances  the  judges  of  that  law  ;  and  hkethe  iudo-es  of 
the  realm,  when  they  are  deciding  upon  paft  laws,  they  are  mider 
the  moft  facred  obligation  to  enquire  and  decide  what  the  law 
aauaUy  is,  and  not  what,  in  their  will  and  plcafure,  or  even  in  their 
reafon   and  wifdom,  it   ought  to  be.      When  they  are  declarine- 
What  IS  the  law  of  parhament,  their  charafter  is   totally  different 
from  that  with  which,  as  legilJators,  they  are  invefted  when  they 
jare  framing  new  laws  ;  and  they  ought  never  to  forget  the  admo'- 
nition  ot  that  great  and  patriotic  chief  jufiice lord  Holt,  viz  "that 
L  '^^,"";^,^"^)^  ^^  parliament  is  from  the  law,  and  as  it  is  circum- 
fcnbed  by  law,  fo  it  may  be  exceeded  ;    and  if  they  do  exceed 
f'  thofe  legal  bounds  and  authority,  their  afts  are  wr'on^rful,  and 
f*  cannot  be   juftrfied   any  more  than  the  adls  of  private  men." 
■'  Salk.  50J. 

P  5  **  th^ 
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"  thv- juflices  fhould  in  any  wife  determine  the  privileges  oi 
«  the  high  court  of  parhament.  For  it  is  fo  high  and  mighty 
<«  in  it's  nature,  that  it  may  make  law  :  and  that  which  is 
*<  law,  ic  may  make   no  law :   and  the   determination  and 
««  knowledge  of  that  privilege  belongs  to  the  lords  of  parlia- 
*«  ment,  and  not  to  the  juftices  *i.."     Privilege  of  parliament 
was  principally  eftablifhed,  in  order  to  proted  it's  members 
not  only  from  being  molefted  by  their  fellow^fubjeas,  but 
alfo  more  efpecially  from  being  oppreffed  by  the  power  of  the 
crown.     If  therefore  all  the  privileges  of  parliament  were 
once  to  be  fet  down  and  afcertained,  and  no  privilege  to  be 
allowed  but  what  was  fo  defined  and  determined,  it  were  eafy 
for   tne   executive    power  to   devife    fomc   new    cafe,    not 
within  the  line  of  privilege,  and  under  pretence  thereof  to 
harafs  anyxefraaory  member  and  violate  the  freedom  of  par- 
liament.    The  dignity  and  independence  of  the  two  houfes 
are  therefore  in  great  meafure  preferved  by  keeping  their  pri- 
vileges indefinite  (19).  Some  however  of  the  more  notorious 
privileges  of  the  members  of  either  houfe  are,  privilege  of 
fneech,  of  perfon,  of  their  domeaics,  and  of  their  lands  and 

q  Seld.  Baronage,  part  i.  c.  4. 


(19)   In  the  obfervations  above,  upon   the  privileges  of  parlia-i 

ment,  the  JEditor  is  obliged  to  differ  from  the  learned  Judge  ;  he, 

cannot  but  think  that  clearnefs  and  certainty  are  effentially  necef^| 

fary  to  the  liberty  of  Englirnmen.     Myllery  and  ignorance  are  the 

natural  parents  of  fuperftition  and  flavery.     How  can  rights  and 

privileges  be  claimed  and  aiTerted,  unlefs  they  are  afcertained  and- 

defined  ?     The  privileges  of  parliament,  hke  the  prerogatives  of  ^ 

the  crown,  are  the  rights  and  privileges  of  the  people.      They 

ought  all  to  be  limited  by  thofc  boundaries  which  afford  the  greateft 

fhare   of  fecurity  to  the  fubjed   and  confiituent,  who  may  be 

equally  injured   by   their   extenfion    as   their  diminution.      The 

privileges  of  the  two  houfes  ought  certainly  to  be  fuch  as  will  heft 

prcferve  the  dignity  and  independence  of  their  debates  and  coun, 

cils  without  endangering  the  general  liberty.     But  if  they  are  left 

uncertain  and  indefinite,  may  it  not  be  rephed  with  equal  force,  that 

under  the  pretence  thereof  the  refraftory  members  may  harafs  th^ 

executive  power,  and  violate  the  freedom  of  the  people  ? 

goodSs 
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goods  (20).   As  to  the  firft,  privilege  of  ipeech,  it  k  declared 
by  the  ftatute  i  W.  5c  M.  ft.  2.  c.  2.  as  one  of  the  liberties  of 
the  people,  **  that  the  freedom  of  fpeech,  and  debates,  and 
**  proc  tdings  in  parliament,  ought  aot  to  be  impeached  or 
"  queftioned  in  any  court  or  place  put  of  parliament."  And 
this  freedom  of  fpeech  is  particularly  demanded  of  the  king 
in  perfon,  by  the  fpenker  of   the  houfe  of  commouSj  at  the 
opening  of  every  new  parliament.     So  likewife  are  the  other 
privilesres,  of  .pcrfons,  fervantSj  lands  and  goods  *,   which  arc 
immunities   as  antient  as  Edward  tlie  confeflbr  ;   in  whofe 
laws'"  we  find  this  precept,  "  ad fynodos  venkntihuSf five  f urn- 
^^  monitifinty  five  per fc  quid  agendum  hahuef:iit^ftt  fumma  pax  :^^  C   ^'^S   ] 
smd  fo  too,  in  the  old  Gothic  conftitutions,  ^^  extetiditur  hacc 
**  pax  elfecuritas  ad  quatuordec'un  dieSyCOfWocato  regm  fenaiu  ^'* 
This  included  formerly  not  only  privilege  from  illegal  vio- 
lence, but  alfo  from   legal  arreils,  and  feifures  by  procefs 
from  the  courts  of  law.     And  ftill  to  aiTault  by  violence  a 
member  of  either  houfe,  or  his  menial  fervant,  is  a  high  con- 
tempt of  parliament,  and   there  puniflied  with  the   utmoft 
fcverity.     It  has  likewife  peculiar  penalties  annexed  to  it  in 
the   courts  of   law,    by    the  ftatutes  5  Hen.  IV.  c.  6.  and 
1 1  Hen.  VI.  c.  1 1.  Neither  <:an  any  member  of  either  houfe 
be  arrefted  and  taken  intocuftody,  uniefs  forfome  indi6table 
oiFence,  without  a  breach  of  the  privilege  of  parliament. 

But  all  other  privileges  which  derogate  from  the  com- 
mon law  in  matters  of  civil  right,  are  now  at  an  end,  fave 
only  as  to  the  freedom  of  the  member's  perfon  *,  which  in  a 
peer  (by  the  privilege  of  peerage)  is  for  ever  facred  and  in- 
violable ;  and  in  a  commoner  (by  the  privilege  of  parliament) 
for  forty  days  after  every  prorogation,  and  forty  days  before 
the  next  appointed  meeting  ^ :  which  is  now  in  effe6t  as  long 
as  the  parliament  fubfifts,  it  feldom  being  prorogued  for  more 

*■  cap.%.  *  Steirnb.  de  jure  Goth.  L  3.  f.  3.  'a  Ley.  7a. 


(20)  The  privileges  of  domeftics,  lands,  and  goods,  arc  taken 
fway  by  loGeo.  III.  c.  50.     (See  p.  165.) 
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than  fourfcore  days  at  a  time  (21).  As  to  all  other  privileges, 
which  ob(lru£l  the  ordinar     courfe  of  juftice,  they  were  re- 
trained by  the  flatutes  12  W.  III.  c.  3.,  2  &  3  Ann.  c.  18. 
and  1 1  Geo.  jl.  c.  24.  and  are  now  total 'y  aboiifhed  by  fta- 
tute  10  Geo-  III.  c.  50.  which  ena£ls,  that   any  fuit  may  at 
any  time  be  brought  againil   any  peer  or  member  of  parlia- 
ment, their  fervants,  or  any  other  perfon  entitled  to  privilege 
of  parliament ;  which  iliall  nor  be  impeached  or  del.iyed  by 
pretence  of  any  fuch  privilege  ;  except  that  the  perfon  of  a 
member  of  the  houfe  of  commons  fhall  not  thereby  be  fub- 
je<9:ed  to  any  arreft  of  imprifonment.     Likewife,  for  the  be- 
nefit of  commerce,  it  is  provided  by  (latute  4  Geo.  III.  c.  33, 
that  ^iny  trader,  having  privilege  of  parliament,  may  be  ferved 
with  legal  procefs   for  any  ju(t  debt  to  the   amount  of  loo/. 
and  unlefs  he  makes  fatisfac\ion  within  two  months,  it  (hall 
[]  166  2  be  deemed  an  ^€t  of  bankruptcy. ;  and  that  commiflions  of 
bankrupt  may  be   iffued  againft  fuch  privileged   traders,  in 
like  manner  as  againft  any  other. 

The  only  way  by  which  courts  of  juftice  could  autiently 
take  cognizance  of  privilege  of  parliament  was  by  writ  of 
privilege,  in  the  nature  of  zfuperfedeaSf  to  deliver  the  party 
out  of  cullody  when  arretted  in  a  civil  fuit".  For  when  a 
letter  was  written  by  the  fpeaker  to  the  judges,  to  ftay  pro- 
^  ceedings  againft  a  privileged  perfon,  they  rejected  it  as 
contrary  to  their  oath  of  office  \  But  fince  the  ftatute  12  W. 
III.  c.  3.  which  enadls  that  no  privileged  perfon  fhall  be 
fubjecl  to  arreft  or  imprifonment,  it  hath  been  held  that 

«  Dyer,  59.  4Fi-yn. Brev.  Far/.  757.  "  Latch.  48.  Noy.  83. 


(21 )  It  does  not  appear  tliat  the  privilege  from  arreft  is  limited 
to  any  precife  time  after  a  diffolutiou  ;  but  it  has  been  determined 
by  all  the  judges  that  it  extends  to  a  convenient  time.  (  CoL  Pii's 
cn/e,  2  Sir,  988.)  Prynne  is  of  opinion  that  it  continued  forthe"" 
number  of  days  the  member  received  wages  after  a  diffolutions, 
v.hieh  were  in  proportion  to  the  diftance  between  his  home  and  the 
plc.ce  where  the  parHament  was  held.  4  Par/»  Writs j  68. 

fuch 
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fuch  arrefl  is  irregular  ah  initio,  and  that  tlie  party  may  be 
difcharged  upon  motion  ^,  It  is  to  be  obferved,  that  there 
is  no  precedent  of  any  fuch  writ  of  privilege,  but  only  in 
civil  fuits  5  and  that  the  ftatute  of  i  Jac.  I.  c.  13.  and  that 
of  king  William  (which  remedy  fome  inconveniences  arifing 
from  privilege  of  parliament)  fpeak  only  of  civil  a£lions. 
And  therefore  the  chim  of  privilege  hath  been  ufually 
guarded  with  an  exception  as  to  the  cafe  of  indictable 
crimes  ^ ;  or  as  it  hath  been  frequently  exprefled,  of  treafon, 
felony,  and  breach  (or  furety)  of  the  peace  y.  Whereby 
it  feems  to  have  been  underftood  that  no  privilege  was  al- 
lowable to  the  members,  their  families,  or  fervants,  in  any 
crime  whatfoever  5  for  all  crimes  are  treated  by  the  law  as 
being  contra  paccm  domini  regis.  And  inftances  have  not  been 
wantin;j,  wherein  privileged  perfons  have  been  convi6lcd  of 
mifdemefnors,  and  committed,  or  profecuted  to  outlawry, 
even  in  the  middle  of  a  feffion  '^  ;  which  proceeding  has  after- 
wards received  the  fanftion  and  approbation  of  parliament  ^ 
To  which  may  be  added,  that  a  few  years  ago,  the  cafe  of 
writing  and  publifhing  feditlous  libels  was  refolved  by  both 
houfes  "^  not  to  be  entitled  to  privilege  (22) ;  and  that  the  rea-  f  167  ] 
fons  upon  which  that  cafe  proceeded  %  extended  equally  to 
every  indiftable  offence.  So  that  the  chief,  if  not  the  only 
privilege  of  parliament,  in  fuch  cafes,  feems  to  be  the  right 
of  receiving  immediate  information  of  the  imprifonment  or 
detention  of  any  member,  with  the  reafon  for  which  he  is 
detained ;  a  pradlce  that  is  daily  ufed  upon  the  flighted 
military  accufations,   preparatory  to  a  trial  by  a  court  mar- 

"^  Stra,  989.  Lcrd  Raym.  1461. 
^  Com.  Journ.  17  Aug.  1 6 41.  »  Com.  Journ.  i6  Mar  1726. 

y  4lnfl.  25.    Com.  Journ.  zo  May         ''  Cora.  Journ.  24  Nov.  Lords' Journ. 

J675.  29  Nov.  1763. 
=»  MUb.  16  Rd-w.  IV.  in  Scacch.-^         «=  Lords'  Protefl.  ibid. 


(22)  The  contrary  had  been  determined  a  fiiort  time  before  in 
^he  cafe  of  Mr.  Wilkes  by  the  unanimous  judgment  of  lord  Cam- 
den and  the  court  of  Common  Pleas.  2  IVilf.  251, 

7  tial ; 
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tbl  ^;  and  which  is  recognized  by  the  feveral  temporary  fta^ 
t;:tes  for  fufpending  the  habeas  corpus  ad:  '^ ;  whereby  it  n 
provided,  that  no  member  of  either  houfe  fliall  be  detained 
till  the  matter  of  which  he  ftands  fufpe£led  be  firft  com- 
municated to  the  houfe  of  which  he  is  a  member,  and  the 
confent  of  the  faid  houfe  obtained  for  his  commitment  or 
<ietaining.  But  yet  the  ufage  has  uniformly  been,  everfince 
tho.  revolution,  that  the  communication  has  been  fubfequent 
to  the  arreit. 

These  are  the  general  heads  of  the  laws  and  culloms  re- 
lating to  parliament,  confiaered  as  one  aggregate  body.  We 
will  next  proceed  to 

• 

rV.  The  laws  and  cuftoms  relating  to  the  houfe  of  lords 
in  particular.  Thefe,  if  we  exclude  their  judicial  capacity, 
which  will  be  more  properly  treated  of  m  the  third  and  fourth 
books  of  thefe  commentaries,  will  take  Ucp  but  little  of  our 
time. 

One  very  antient  privilege  is  that  declared  by  the  charter 
of  the  fore  ft  ^,  confirmed  in  parliament  c^  Hen.  III.  *,  viz, 
that  every  lord  fpiritual  or  temporal  fummoned  to  parlia- 
ment, and  pafling  through  the  king's  forefts,  may,  both  in 
going  and  returning,  kill  one  or  two  of  the  king*s  deer 
without  warrant ;  in  view  of  the  forefter  if  he  be  prefent, 
or  on  blowing  a  horn  if  he  be  abfent :  that  he  may  riot  feem 
to  take  the  king's  venifon  by  Health. 

l^  i8<5  ]  In  the  next  place  they  have  a  right  to  be  attended,  and 
conilantly  are,  by  the  judges  of  the  court  of  king's  bench 
and  common  pleas,  and  fuch  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  ferjeants 
at  law ;  as  likewife  by  the  king's  learned  counfel,  being  fer- 
jeants, and  by  the  mailers  of  the  court  of  chancery  ;  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their 
proceedings.     The  fecretaries  of  ftate,  with  the  attorney  and 

^  Com.  Journ.  20  Apr.  1762.  ^  C.  II. 

f  particularly  ^  7  G.  II.  c.  6, 

follcitor 
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folicitor  general,  were  zKo  ufed  to  attend  the  lioufe  of  peers, 
and  have  to  this  day,  (together  with  the  judges,  &c.)  their 
regular  writs  of  fummons  iffued  out  at  the  beginning  of 
every  parUament  2,  ad  traiJlandum  et  conjilmm  impcndendum^ 
though  not  ad  confentiendum ;  but,  whenever  of  late  years 
they  have  been  members  of  the  houfe  of  commons  \  their 
attendance  here  hath  fallen  inco  difufe  (23). 

Another  privilege  is,  that  every  peer,  by  licence  obtaui- 
ed  from  the  king  (24),  may  make  another  lord  of  p:,rliament 

s  Stat.  31  Hen.  VIII.  c.  lo.  Smith's  "  See  Com.  Journ.  11  Apr.  16 14, 
eommonw.  b.  a.  c.  3.  Moor.  551.  4  Inft.  8  Feb.  1620.  10  Feb.  iCij.  4  Iiiil» 
4.     Hale  of  Pari.  140.  48. 


(23)  On  account  of  this  attendance  there  are  feveral  refolutions 
before  the  relloration,  declaring  the  attorney- general  incapable  of 
fitting  among  the  commons.  Sir  Heneage  Finch,  member  for  tiie 
univerfity  of  Oxford,  afterwards  lord  Nottingham  and  chancellor, 
was  the  firft  attorney-general  who  enjoyed  that  privilege.  Sim.  28. 

(24)  This  licence  has  long  ceafed  in  Ireland  ;  but  the  proxies  in 
the  Englifh  houfe  of  lords  are  ftill  entered  in  Latin  ex  licenfid  regis  c 
this  created  a  doubt  in  Nov.  1788,  whether  the  proxies  in  that  par. 
hament  were  legal  on  account  of  the  king's  illnefs  ?  ( i  Ld.  Mountm, 
342.)  But  this  I  conceive  is  now  fo  much  a  mere  form,  that  the 
licence  may  be  prefumcd.  Proxies  cannot  be  ufed  in  a  committee. 
Jb,  106.  A  proxy  cannot  fign  a  protcfl  in  England,  but  he  could 
jn  Ireland.   [2  lb.  191.) 

The  order  that  no  lord  fhould  have  more  than  two  proxies  was 
made  2  Car.  I.  becaufe  the  duke  of  Buckingham  had  no  lefs  thaa 
fourteen,   (i  Rujh-jo.  269.) 

A  fimilar  order  was  made  in  Ireland  during  lord  Strafford's  liea- 
tenancy  to  correal  a  like  abufe. 

There  is  an  inftance  in  Wight,  50,  where  a  proxy  is  called  I'ltera 
atlornatus  ad parliametitum,\7aich.  it  is  in  eifeft.  The  peer  who  has 
the  proxy  is  always  called  in  Latin  procurator.  If  a  peer,  after 
appointing  a  proxy,  appears  perfonally  in  parliament,  his  proxv  is 
revoked  and  annulled.  (4  Inji.  13.)  By  the  orders  of  the  houfe, 
no  proxy  fhall  vote  upon  a  queftion  of  guilty  or  not  guilty  ;  and  a 
fpiritual  lord  fhall  only  be  a  proxy  for  a  fpiritual  lord,  and  a  tem- 
pore^ lord  for  a  temporal.     Two  or  more  peers  may  be  proxy  to 

one 
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his  proxy,  to  vote  for  him  in  bis  abfence  ^  A  privilege,  which 
a  member  of  the  other  houfe  can  by  no  means  have,  as  he  is 
himfelf  but  a  proxy  for  a  multitude  of  other  people  ^. 

Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  when 
a  vote  palTes  contrary  to  his  fentiments,  to  enter  his  diflent 
on  the  journals  of  the  houfe,  with  the  reafons  for  fuch  difT^t ; 
which  is  ufually  iliied  his  proteft  (25). 

All   bills  likewife,  that  may  in  their  confeqaences  any 

,        way  aifv^dl  the  right  of  tlie   peerage,   are  by  the  cuftom  of 

parliament  to  have  their  firll  rife  and  beginning  in  the  houfe 

of  peer?,  and  to  futTcr  no  changes  or  amendments  in  the 

houfe  of  comm.ons. 

Tfiere  is  alfo  one  ftatute  peculiarly  relative  to  the  houfe 
of  lords  j  6  Ann.  c.  23.  which  regulates  the  eleftion  of  the 
[  169  ]  fixteen  reprefentative  peers  of  North  Britain,  in  confequence 
of  the  twenty-fecond  and  twenty-third  articles  of  the  union  : 
and  for  that  purpofe  prefcribes  the  oaths,  ^c.  to  be  taken 
by  the  eledlors  ;  direds  the  mode  of  ballotting ;  prohibits 
the  peers  electing  from  being  attended  in  an  unufual  man- 
ner; and  exprefsly  provides,  that  no  other  matter  {hall  be 
treated  of  in  that  aflembiy,  fave  only  the  eledlion,  on  pain  of 
incurring  a  praemunire, 

V.  The  peculiar  laws  and  cuiloms  of  the  houfe  of  com- 
mons relate  principally  to  the  raifing  of  taxes,  and  the 
cledlions  of  members  to  ferve  in  parliament. 

*  Seld.  baronnge,  p.  i.  c.  i.  *=  4  Inft.  12. 


one  abfent  peer  j  but  lord  Coke  is  of  opinion  (4  Injl.  12.)  that 
they  cannot  vote  unlefs  they  all  concur,   i  WoodcL  41. 

In  antient  times  a  commoner  might  have  acted  as  the  proxy  of  a 
peer  in  the  houfe  of  lords.  See  the  memorable  cafe  of  fn*  Thomas 
Hafey,  clerk,  related  p.  175.  n.  37.  poll. 

(25)  Lord  Clarendon  relates,  that  the  lirfl  inftances  of  proteft* 
with  reafons  in  England  were  in  1641,  before  which  time  they 
ufually  only  fet  down  their  names  as  diflentient  to  a  vote  :  the  firii 
regular  protcfl  in  Ireland  was  in  1662.   (i  Zt/.  Mcuntin.  402.) 
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First,  with  regard  to  taxes  :  it  is  the  antient  indlfputable 
privilege  and  right  of  the  houfe  of  commons,  that  all  grants 
of  fubfidies  or  parliamentary  aids  do  begin  in  their  houfe,  and 
are  firft  beftowed  by  them  ^ ;  although  th«ir  grants  are  not 
cfFe£tual  to  all  intents  and  purpofes,  urrtil  they  have  the 
aflent  of  the  other  two  branches  of  the  legiflatiire.  The  ge- 
neral reafon,  given  for  this  cxclulive  privilege  of  the  houfe  of 
commons,  is,  that  the  fupplies  are  raifed  upon  the  body  of 
the  people,  and  therefore  it  is  proper  that  they  alone  fliould 
have  the  right  of  taxing  themfelves.  This  reafon  would  be 
unanfwerable,  if  the  commons  taxed  nt)ne  but  themfelves  : 
but  it  is  notorious  that  a  very  large  fliare  of  property  is  in 
the  poflefllon  of  the  houfe  of  lords;  that  this  property  is 
equally  taxable,  and  taxed,  as  the  property  of  the  commons ; 
and  therefore  the  commons  not  bein^;  xhtfole  perfons  taxed, 
this  cannot  be  the  reafon  of  their  having  the  foie  right  of 
raifing  and  modelling  the  fupply.  The  true  reafon,  arifing 
from  the  fplrit  of  our  conftitution,  feems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  pleafure 
by  the  king,  are  fuppofed  more  liable  to  be  iniluencedby  the 
crovi^n,  and  when  once  influenced  to  continue  10,  thaiji 
the  commons,  who  arc  a  temporary  ek<Slive  body,  freely 
nominated  by  the  people.  It  would  therefore  be  extremely 
dangerous  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  fubje£l  *,  it  is  fuflicient  that  they  have  a  power 
of  rejedling,  if  they  think  the  commons  too  lavlfli  or  impro- 
vident in  their  grants.  But  fo  unreafonably  jealous  are  the  [  170  ] 
commons  of  this  valuable  privilege,  that  herein  they  will  not 
fuffer  the  other  houfe  to  exert  any  power  but  that  of  reject- 
ing ;  they  will  not  permit  the  leall  alteration  or  amendment 
to  be  made  by  the  lords  to  the  mode  of  taxing  the  people  by 
a  money  bill  ;  under  which  appellation  are  included  all 
bills,  by  which  money  is  directed  to  be  raifed  upon  the  fub- 
je£l,  for  any  purpofe  or  in  any  ihape  whatfoever;  either  for 
the  exigencies  of  government,  and  colleded  from  the  kino-- 
dom  in  general,  as  the  land-tax  ;  or  for  private  benefit,  and 

colledled 
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Colle(flec!  in  any  particular  diftriif^,  as  by  turnpikes,  parifh 
rates,  and  the  like  (26).  Yet  fir  Mathew  Hale""  mentions  one 
cafe,  founded  on  the:  pratStice  of  parliament  in  the  reign  of 
Henry  VL  ",  wherein  he  thinks  the  lords  may  alter  a  money 
bill  :  and  that  isj  if  the  commons  grant  a  tax,  as  that  of  ton- 
nage and  poundage,  {ox  four  years ;  and  the  lords  Tilter  it 
to  a  lefs  time,  as  for  tivo  years  ;  here,  he  fays,  the  bill  need 
not  be  fcnt  back  to  the  commons  for  their  concurrence,  but 
may  receive  the  royal  affent  without  further  ceremony  ;  for 
the  alteration  of  the  lords  is  confiftent  with  the  grant  of  the 
commons.  But  fuch  an  experiment  will  hardly  be  repeated 
by  the  lords  under  the  prefent  improved  idea  of  the  privilege 
of  the  houfe  of  commons,  and,  in  any  cafe  where  a  money 
bill  is  remanded  to  the  commons,  all  amendments  in  the 
mode  of  taxation  are  fiire  to  be  rejected. 

Next,  with  regard  to  the  ele£lions  of  kniglits,  citizens^ 
and  burgefles  ;  we  may  obferve,  that  herein  confifts  the  ex- 
crcife  of  the  democratical  part  of  our  con{lit,ution  ;  for  in  a 
democracy  there  can  be  no  exercife  of  fovereignty  but  by 
fufFragc,  which  is  the  declaration  of  the  people's  will.     In  all 

™  on  parliaments,  6s  1  66.  fee  the  anf'.ver  to  this  cafe  by  fir  He- 

^  Year-book,  33  Hen.  VL  17.     Put     neage  Fmch.  Co.  Journ.  2%  Apr.  167*, 


(26)  This  rule  is  now  extended  to  all  bills  for  canals,  paving> 
pvovilion  for  the  poor,  and  to  every  bill  in  which  tolls,  rates,  or 
duties  are  ordered  to  be  colle<fLed  ;  and  alfo  to  all  bills  in  which 
pecuniary  penalties  and  fines  are  impofed  for  offences.  {^^Haif.  1 10. ) 
But  it  (hould  feenn  it  is  carried  beyond  its  original  fpirit  and  in- 
tent, when  the  money  raifed  is  not  granted  to  the  crown. 

Upon  the  application  of  this  rule,  there  have  been  many  warrA 
contells  between  the  lords  and  commons,  in  which  the  latter  feem 
always  to  have  prevailed.  See  many  conferences  colle6fed  by  Mr. 
Hatfel,  in  his  Appendix  to  the  3d  vol. 

In  Appendix  D,  the  conference  of  20  and  22  April,  1671,  the 
genej'al  qucftion  is  debated  with  infinite  abihty  on  both  fides,  but 
particularly  on  the  part  of  the  commons  in  au  argument  drawn  up 
"by  fir  Heneage  finch,  then  attorn'i^y-general. 

democracies 
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democracies  therefore  it  is  of  the  utmofl:  importance  to  re- 
gulate by  whom,  and  in  what  manner,  the  fuffrages  are  to 
be  given.  And  the  Athenians  were  fo  juftly  jealous  of  this 
prerogative,  that  a  ftranger,  who  interfered  in  the  aflemblics 
of  the  people,  was  ptmiflied  by  their  laws  v^ith  death  :  be- 
caufe  fuch  a  man  was  efteemed  guilty  of  high  treafon,  by 
ufurping  thofe  rights  of  fovereignty,  to  which  he  had  no  [  172  "J 
title.  In  England,  where  the  people  do  not  debate  in  a 
colle£live  body  but  by  reprefentation,  the  exercife  of  this 
fovereignty  confifts  in  the  choice  of  reprefentatives.  The 
laws  have  therefore  very  ftri6lly  guarded  again  ft  ufurpatioa 
or  abufe  of  this  power,  by  many  falutary  provlfions,  which 
may  be  reduced  to  thefe  three  points,  i .  The  qualifications^ 
of  the  eleftors.  2.  The  qualifications  of  the  elc£led.  3.  The 
proceedings  at  eledlions. 

I.  As  to  the  qualifications  of  the  ele£lors.  The  truerea^ 
fon  of  requiring  any  qualification,  with  regard  to  property, 
in  voters,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitua- 
tion  that  they  are  efteemed  to  have  no  will  of  their  own.  If 
thefe  perfons  had  votes,  they  would  be  tempted  to  difpofe  of 
them  under  fome  undue  influence  or  other.  This  wouUl 
give  a  great,  an  artful,  or  a  wealthy  man,  a  larger  fliare  in 
elections  than  is  confiftent  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and 
without  influence  of  any  kind,  then,  upon  the  true  theory 
and  genuine  principles  of  liberty,  every  member  of  the  com- 
munity, however  poor,  (hould  have  a  vote  in  eledling  thofe 
delegates,  to  whofe  charge  is  committed  the  difpofal  of  his- 
property,  his  liberty,  and  his  life.  But,  fince  that  can  hardly 
be  cxpedled  in  perfons  of  Indigent  fortunes,  or  fuch  as  arc 
under  the  immediate  dominion  of  others,  aU  popular  itates 
have  been  obliged  to  eftablifti  certain  qualifications  ;  whereby 
fome  who  are  fufpe£led  to  have  no  will  of  their  own,  are 
excluded  from  voting,  in  order  to  fet  other  individuals, 
whofe  wills  may  be  fuppofed  independent^  more  thoroughly 
upon  a  level  with  each  other. 

And.  this  conftitution  of  fuffrages  is  framed  upon  a  wifer 
principle,  with  us,  than  either  of  the  methods  of  voting,  by 

6  centuries 
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centuries  or  by  tribes,  among  the  Romans.  In  the  method 
by  centuries,  inftituted  by  Servius  TuUius,  it  was  principally 
property,  and  not  number?,  that  turned  the  fcale  :  in  the 
method  by  tribes,  gradually  introduced  by  the  tribunes  of  the 
people,  numbers  only  were  regarded,  and  property  entirely 
overlooked.  Hence  the  laws  paflcd  by  the  former  method  had 
J*  X72  ]  ufually  too  great  a  tendency  to  aggrandize  the  patricians  or 
rich  nobles  ;  and  thofe  by  the  latter  had  too  much  oiF  a  level- 
ling principle.  Our  conftitution  fteers  between  the  two 
extremes.  Only  fuch  are  entirely-excluded,  as  can  have  no 
will  of  thtir  own  :  there  is  hardly  a  free  ajgent  to  be  founds 
who  is  not  entitled  to  a  vote  in  foine  plrce  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely 
difregarded  in  eledlions  ;  for  though  the  richeft  man  has  only- 
one  vote  at  one  place,  yet,  if  his  property  be  at  all  difFufed^ 
he  has  probably  a  right  to  vote  at  more  places  than  one,  and 
therefore  has  many  rcprefcntatives.  This  is  the  fpirit  of  o\xt 
conftitutlon :  not  that  I  aflert  it  is  in  fa£l  quite  fo  perfe£t  " 
as  I  have  heie  endeavoured  to  dcfcribe  it ;  for,  if  any  altef- 
atioi  might  be  wifhed  or  fuggefted  in  the  prefent  frame  of 
parliaments  it  (hould  be  in  favour  of  a  more  complete  repre* 
fentatiun  of  the  people. 

'  But  to  return  to  our  qualifications ;  and  firft  thofe  of 
«ledors  for  knights  of  the  lliire.  i.  By  ftatute  8  Hen.  VL 
c.  7.    and  10  Hen.  VI.   c.  2-  (amended  {27)  by  14  Geo.  III. 

"  The  candid  and  intelligent  reader  time  and  a  loofe  (late  of  national  morals 

will  apply  tfcis  obfervation  to  many  other  have  too   great  a  tendency  to  produce « 

parts  of  the  work  before  him,  wherein  The  incurvations  of  pradtice  are  then 

ibe  conftitution  of  our  laws  and  govern-  the  moft  notorious  when  compared  with 

ment  are  reprefented  as  nearly  approach-  the  redlitude  of  tlie  rule ;  and  to  eluci- 

.ingto  perfeftion;  without  defcending  to  date  theclearnefs  of  the  fpring,  conveys 

the  invidious  tafk  of  pointing  out  fuch  the  ftrongeft  fatire  on  thofe  v/ho  have 

deviations*  and  corruptions,  as  length  of  polluted  or  difturbed  it. 


(27)  The  14  Geo.  III.  c.  58.  made  the  refidence  of  the  elediors 

and  the  elefted  in  their  refpeftive  counties,  cities,  and  boroughs  no 

longer  neceflary.    .  It   had  been  required  from  both  by  feveral 

ftatutes    I  Hen.  V,    c.  i.    8  Hen.  VL    c.  7.  and  23  Hen.  VI. 

C.  14. 

Yet 
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c.  58.)  the  knights  of  the  fliire  (liail  be  chofen  of  people  where- 
of every  man  fiiall  have  freehold  to  the  value  of  forty  {hillings 
by  the  year  witliin  the  county  j  which  (by  fubfequent  fta- 
tutes)  is  to  bs  clear  of  all  charges  and  dedudions  except  par- 
liamentary and  parochial  taxes(28).  The  knights  of  fliires  are 
the  reprefentatives  of  the  landholders,  or  landed  interell  of  the 
kingdom  :  thek  ckdors  muft  therefore  have  eftates  in  lands  or 
tenements,  within  the  county  reprefented  :  thefe  eftates  muft 
be  freehold,  that  is,  for  term  of  life  at  leaft  ;   becaufe  bene- 
hcial  L'afes  for  long  terms  of  years  were  not  in  ufe  at  the 
making  of  thefe  ftatutes,  and  copyholders  were  then  little  bet- 
ter than  villeins,  abfoiutely  depemlent  upon  their  lords  ;  this 
freehold  muft  be  of  forty  Ihillings  annual  value  ;  becaufe  chat 
fum  would  then,  with  proper  induftry,  furniih  all  the  necef-  r  r.,  1 
fanes  of  life,  and  render  the  freeholder,  if  he  pleafed,  an  in-        '  ^  "' 

Yet  in  the  year  1620,  it  ;v2s  determined  by  tha  houfe  of  com- 
mens,  that  thefe  ftatutes  were  only  dlredory  and  not  conclufory-, 
and  the  high  fiierifF  of  Leicefterftire  was  cenfared  for  not  return- 
ing  one,  who  had  a  majority  of  votes,  becaufe  he  was  not  refuient 
withm  the  county.  ="uc.it 

The  houfe  declared  him  to  be  duly  eleded,  and  ordered  the  re- 
turn to  be  amended,  i  Com.  Joum.  515. 

(28)  The  voter's  evidence  of  the  value  muft  be  received  at  the 
poll  J  but  It  13  not  conclufive,  and  may  be  contradided  by  other  evi- 
dence,  upon  a  fcrutinr,  or  before  a  committee.  Tht  7  &  8  W  III 
c.  25.  exprefsly  declaims,  that  pubhc  taxes  are  not  to  be  de'emed 
charges  payable  out  of  the  eftate  ;  and  therefore  one  would  think 
that  .he  plam  and  obvious  conftruclion  would  be,  that  wherever  a 
freeholder  has  an  eftate  which  would  yield  him  40..  before  thefe 
taxes  are  paid,  or  for  which  he  would  receive  a  rent  of  40,.  if  he 

mTtt  h  ''7'r^'':  '''  T"'''  ''""  '  ^'^"^'  '°  ™t^  ■'  vet  a  .om! 
m,  tee  has  deeded  that  when  a  tenant  paid  a  rent  lefs'than  40.. 
but  paad  parochial  taxes,  which  added  to  the  rent  amounted  to 
more  than  40..  ti.e  landlord  had  no  right  to  vote.  2  L„d  .,c 

Two  committees  have  held  that  the  intereft  of  a  mortgaee'is  a 
t7?i  f  k"  ".'•^'''-""'^-'"e  under  40..  takes  awal  the 
vote  though  there  ,s  an  intermediate  deciHon  of  a  committee,  in 
Which  the  contrary  was  held.    /i.  467,  ' 


VoL.L 
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dependent  man.  For  bifhop  Fleetwood,  in  his  chronicon 
preciofum^  written  at  the  beginning  of  the  prcfcnt  century, 
has  fully  proved  forty  (hillings  in  the  reign  of  Henry  VI.  to 
have  been  equal  to  twelve  pounds  per  annum  in  the  reign  of 
queen  Anne  ;  and,  as  the  value  ot  money  is  very  confiderably 
lowered  fince  the  bifhop  wrote,  I  think  we  may  fairly  con- 
clude, from  this  and  other  circumftances,  that  what  was 
equivalent  to  twelve  pounds  in  his  days  is  equivalent  to  twenty 
at  prefent.  The  other  lefs  important  qualifications  of  the 
electors  for  counties  in  England  and  Wales  may  be  collected 
from  the  ftatutes  cited  in  the  margin  ° ;  which  dire£l:,  2.  That 
no  perfon  under  twenty-one  years  of  age  fhall  be  capable  of 
voting  for  any  member.  This  extends  to  all  forts  of  mem- 
bers, as  well  for  boroughs  as  counties  *,  as  does  alfo  the  next, 
T'/z.  3.  That  no  perfon  convicted  of  perjury,  or  fubornation 
of  perjury,  fhall  be  capable  of  voting  in  any  eleftion.  4.  That 
no  perfon  fhall  vote  in  right  of  any  freehold,  granted  to 
him  fraudently  to  qualify  him  to  vote.  Fraudulent  grants 
are  fuch  as  contain  an  agreement  to  reconvey,  or  to  defeat  the 
eftate  granted  ;  which  agreements  are  made  void,  and  the 
eflate  is  abfolutely  vefted  in  the  perfon  to  whoin  it  is  fo 
granted  (29).  And,  to  guard  the  better  againll  fuch  frauds, 
it  is  farther  provided,  5.  That  every  voter  fhall  have  been  in 
the  a£l:ual  pofrefTion,  or  receipt  of  the  proiitL',  of  his  freehold 
to  his  own  ufe  for  twelve  calendar  months  before  \  except  it 
came  to  him  by  defcent,  marriage  fettlement,  will,  or  pro- 
motion to  a  benefice  or  ofFice.  6.  That  no  perfon  fliall  vote 
in  refpc6l:  of  an  annuity  or  rent-charge,  unlefs  regiflered  with 
the  clerk  of  the  peace  twelve  calendar  months  before  (30). 

°  7  &  8  W.  III.  c.  25.  10  Ann.  c.  23.     2  Geo.  II.   c.  ai.      18  Geo.  II.  c.  18. 
31  Geo.  II.    c.  14.      3  Geo.  III.  c.  24. 


(29)  And  every  perfon,  who  fhall  prepare  or  execute  fuch  con- 
veyance, or  who  fhall  give  his  vote  under  it,  fhall  forfeit  40/. 
\Q  Ann*  c»  23.  J,  I. 

(30)  It  muft  be  an  annuity  or  rent-charge  ifTuing  out  of  a  free- 
hold eftate ;  and  if  it  accrues  or  devolves  by  operation   of  law 

within 


I 
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7.  That  in  mortgaged  or  truft  eftates,  the  perfon  in  poflejQTion, 
under  the  above-mentioned  rc(tri6lions,   (hall  have  the  vote. 

8.  That  only  one  perfon  (hall  be  admitted  to  vote  for  any  one 
houfe  or  tenement,  to  prevent  the  fpiitting  of  freeholds  (31). 

within  a  year  of  the  ele6lion,  a  certiiicate  of  it  mufl:  be  entered 
with  the  clerk  of  the  peace  before  the  firll  day  of  the  election, 
3  Geo,  III.  c.  24.   Heyiv,  1 45. 

(31)  This  is  true  only  when  a  freehold  ellate  isfpHt  and  divided 
by  the  grantor  in  order  to  multiply  votes  and  for  eleftion  purpofes. 
It  would  be  highly  unreafonable  and  abfurd  to  fuppofe  (though  it 
has  been  fo  contended)  that  it  extends  to  every  cafe,  where  a  per- 
fon fairly  and  without' any  particular  view  to  an  elcdlion  purchafes 
a  part  of  a  greater  eftate.     It  is  part  of  the  freeholder's  oath  that 
the  eftate  has  not  been  granted  to  him  fraudulently  on  purpofe  to 
qualify   him  to   give  his  vote.     The  one  vote  I  prefume  was   in- 
tended for  the  part  retained  by  the  grantor,  for  if  the  whole  had 
been  granted  out  thus  fraudulently,  no  vote  at  all  could  have  been 
given  for  it.  See  this  fubjeft  treated  fully  in  Mr.  Heywood's  Law 
of  Ele6l.  99.  It  cannot,  I  fhould  think,  be  confidered  a  fraudulent 
grant  under  any  ftatute,  if  a  perfon  fhould  purchafe  an  eftate  merely 
for  the  fake  of  the  vote,  if  he  buys  it  abfolutely,  and  without  any 
refervation,  or  fecret  agreement  between  the  grantor  and  himfelf. 
But  it  never  has  been  fuppofed  that  this  ftatute  extends  to  cafes 
which  arlfe  from- operation  of  law,  as  devifes,  defcents,  &c.  as  if 
an  eftate  ftiould  defcend  to  any  number  of  females,  the  hufband  of 
each  would  have  a  right  to  vote,  if  his  intereft  amounted  to  40^. 
a  year. 

A  huft)and  may  vote  for  his  wife's  right  of  dower  from  her 
former  huft)and's  eftate,  without  an  adlual  aflignment  of  it  by 
metes  and  bounds.  20  Geo,  III.  c.  17.  f.  12. 

But  it  has  been  determined  that  a  member  of  a  corporation  ag- 
gregate cannot  vote  in  right  of  an  eftate  belonging  to  the  corpo- 
ration. Heyiu.  71. 

Two  or  more  votes  may  be  given  fucceffively  for  the  fame  eftate 
or  intereft  at  the  fame  election  ;  as  where  a  freeholder  votes  and 
dies,  his  heir  or  devifee  may  afterwards  vote  at  the  fame  election. 
And  it  feems  to  be  generally  true,  that  where  no  length  of  pofTef- 
fion  is  required  by  any  adt  of  parHament,  the  elector  may  be  ad- 
mitted to  vote,  tiiough  liis  right  accrued  Ijnce  the  commencement 
of  the  elcdion,  i  Doug,  272.  2  Lud.  427. 

Q^:^  9.  That 
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<^v  That  no  efrate  ihall  qualify  a  verter,  iriilefs  the  eftate  has 
been  afl'tfied  to  fome  Jand  tax  aid,  at  lead  twelve  months  be- 
[  174  ]  fore  the  eIe6^ion  (32).  10.  That  no  tenant  by  copy  of  court 
roll  fliali  be  permitted  to  vote  as  a  freeholder.  Thus  much 
for  the  electors  in  counties  (33). 

As  for  the  eledors  of  citizens  and  burgefles,  thefe  are 
fuppofed  to  be  the  raercantile  part  or  trading  intereft  of  this . 


(32)  This  is  altered  by  20  Geo.  III.  c.  17.  The  ePcate  fliall  be- 
airefTed  to  the  land-tax  fix  months  before  the  election,  either  in  the 
name  of  the  voter  or  his- tenant ;  but  if  he  has  acquired  it  by  mar- 
riage, defcent,  or  other  operation  of  law,  in  that  cafe  it  mull  have 
been  afTeffed  to  the  land-tax  within  two  years  before  the  ele6lion, 
either  in  the  name  of  the  predcccfTor,  or  perfon  through  whom  the 
voter  derives  his  title,  or  in  the  name  of  the  tenant  of  fuch  perfon. 

And  to  remove  a  doubt  which  had  arifen  upon  the  conllru6lion 
of  20  Geo.  III.  c.  17.  the  30  GeovIII.  c.  35.  exprefsly  declares, 
that  it  is  fufticient  if  either  the  name  of  the  proprietor^,  or  of  the 
occupier,  be  fpecified  in  the  afieffment. 

This  requifite  of  airefTment  was  intended  to  prevent  fraud  and 
confufion,  by  having  a  ready  proof  of  the  exiflence  of  the  eftate 
of  the  voter,  and  fome  meafure  of  it's  value  j  but  it  is  itfelf  per- 
iiaps  a  greater-  evil  than  it  was  intended  to  remove  ;  for  an  omiflion 
or  irregularity  in  the  aiTefTment  operates  as  a  disfranchifement. 
Every  freeholder,  who  wifhes  to  preferve  the  important  privilege 
of  voting,  mull  carefully  examiine  every  year  the  afFefTment,  when 
It  is  ftuck  upon  the  church  door,  to  fee  that  he  is  duly  afTeffed  ; 
and  if  he  is  not,  he  may  appeal  to  the  eommiffioners,  and  he  may 
any  tim&  afterv/ards  apply  to  the  clerk  of  the  peace,  and  upon  pay- 
ment of  1  x.  may  examine  the  duplicate  returned  to  the  feflions  ;  but 
it'feems  that  he  is  then  too  late  to  correal:  an  error,  unlefs  he  has- 
previouOy  appealed  to  the  CG-.r.miffioners  ;  but  from  the  judgment 
of  the  eommiffioners  an  appeal  lies  to  the  next  quarter  feUions. 

(33)  By  22  Geo.  III.  c.  41.  no  perlon  employed  in  managing 
or  coUeAing  the  duties  of  excife,  cuHoms,  flamps,  fait,  windows, 
or  hcuies,  or  the  revenue  of  the  poft-ofiice,  fhall  vote  at  any  elec- 
tion, and  if  fuch  perfon  prefumes  to  vote,  he  fhall  forfeit  100/. 
Tliis  ad  does  net  e:<tend-  to  freehold  ofBces  granted  by  letters- 
patent, 

kingdorii. 
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kingdom.     But  as  trade  Is  of  a  fluctuating  nature,  and  ieldorn 
^ong  fixed  in  a  place,  it  was  formerly  left  to   the  crown  to 
fumnion,  pro  re  uata^  the  moil  flourilhing  towns  to  fend  re- 
prefentatives  to  parliament.     So  that  as  towns  increafed  in 
trade,  and  grew  populous,  they  were  admitted  to  a  fuare  in  the 
le<j:flature.  But  die  misfortune  is,  that  the  defiirred  boroughs 
coiirinued  to  be  fummoned,  as  well  as  thofe  to  whom  their 
trade  and  inhabitants  were  transferred;  except  a  few  which 
petitioned  to  be  eafed  of  the  expence,  then  ufual,  of  main- 
taining their  members  :   four  (hillings  a  day  being  allowed 
tor  a  knigh'  of  the  {hire,  and  two  (liillings  for  a  citizen  or 
bur^refs  :  which  was  the  rate  of  waofes  eftablifhrd  in  the  rei;in 
of  Edward  III.  p  (34).  Hence  the  members  for  boroughs  now 

?  4  Lifl.  16. 


(34)   Lord  Coke,  in  the  page  refen'ed  to  by  the  learned  Judge, 
fays,  that  this  rate  of  wages  hath  been  time  out  of  mind,  and  that 
it  is  expreflid  in  many  records  ;  and  for  example,  refers  to   one 
in  the  46  Ed.  III.  where  this  allowance  is  made  to   one   of  the 
knights  for  the  county  of  Middlefex.      Bnt  Mr.  Pryaue's  fourth 
Regiftcr  of  Parliamentary  AVrits,  is  confined  almoft;  entirely  to  the 
inveiligation   of  this  fubjecl,  and  contains  a  very  particular  chro- 
Hological  hillory  of  the  writ  de  cxpcnfis  in'iliiurn^  civium,  et  Inirgen- 
fium,    which  was  framed   to  enforce  the  payment  of  thefe  wages. 
Mr.  Prynne  is  of  opinion  that  thefe  wages  had  no  other  origin 
than  that  principle  of  natural  equity  and  j  a  (lice  qui  fsntit  commo- 
dunii  ddhet  ftntlre  et  onus.   (p«  5«) 

I  Ihall  endeavour  to  prove,  upon  a  future  oacafion,  that  repre- 
fentation  at  the  nril  was  nothing  more  than  the  attendance  of  a  part 
of  a  number,  who  were  individually  bound  to  attend,  and  v/liere 
the  attendance  oT  the  'rell  was  difpenfed  with ;  and  as  all  were 
under  the  fame  obligation  to  render  this  fervice,  and  it  ^'as  left 
to  themfelves  to  determine  which  of  th^m  (hor»ld  undertake  it, 
it  became  equitable  that  all  Ihould  contribute  to  the  expence  anc} 
inconvenience  incun-ed.  And  what  Mr.  Pryune  informs  us  is 
remarkable  :  **  th:.'  the  firft  writs  of  this  kind  extant  in  our  re- 
?*  co^ds  are  coeval  v»ith  our  king's  firft;  writs  of  fummons  to. 
"  ejec't  and  fend  knights,  citizens,  and  burgefll^i;,  to  parliament, 

05  -  bjtU 
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bear  above  a  quadruple  proportion  to  thofe  for  counties,  and 
tlie  number  of  p^^rliament  men  is  increafed  fince  Fortefcue^s 


««  both  of  them  being   firil  invented,  ilTued,  and  recorded  toge- 
<«  ther  in  49  Hen.  III.  before  which  thefe^  are   no  memorials  nor 
«  evidences  of  either  of  thofe  writs  in  our  hiilorlans  or  records.'  - 
(p.  2.)      The  firll  writs  dired  the  flierifT  to  levy  from   the  com- 
munity, /.  e.  the  eleclors  of  the  county,   and  to  pay  the   knights, 
rationablles  expenfas  fuas  in  veniendo  ad  d'tclum  parliamentum,  ibidem 
morando,  et  exinde  ad  propria  redeundo.     And  when  the  writs  of 
fummons  were  renewed  in  the  23d  of  Edw.I.  thefe  writs  iffued  agam 
in  the  fame  form  at  the  end  of  the  parliament,  and  were  contmued 
in  the  fame  manner  till  the  16  Edw.Il.  when  Mr.  Prynne  finds  the 
*'  memorahle  writs y'  which  iirfl:  reduced  the  expences  of  the   re- 
prefentatives  to  a  certain  uim  by  the  day,  viz.  4^.  a  day  for  every 
knight,  and  zs.  for  every  citizen  and  burgefs ;  and  they  fpecihed 
iilfo  tlie  number  of  days  for  which  this  allowance  was  to  be  made, 
being  more  or  lefs  accordii^g  to  the  diftance  between  the   place  of 
meeting  in   parliament  and  the  member's   refidence.      When   this 
fum  was  firft  afcertained  in  the  writ,  the  parliament  was  held   at 
York,-  and  therefore  the  members  for  Yorkfhire  were  only  allowed 
their  wages  for  the  number  of  days  the  parliament   a6luaily  fat, 
.  being  fiippofed  to  incur  no  expence  in  returning  to  their  refpeftive 
homL-s  ;  but,  at  the  fame  time,  the  members  for  the  diftant  coun- 
ties  had  a  proportionate   allowance  in  addition.      Though  from 
this  time  the  number  of  days  and  a  certain  fum   are  fpecifically 
expreffed  in  the  writ,  yet  Mr.  Prynne  finds  a  fev%^  inftances  after 
this,  Where  the  allowance  is  a  lefs  fum  ;  and  in  one,  where  one  of 
the  county  members  had  but  3X.  a  day,  becaufe  he  was  not,  in  fact, 
a  knight.      But  with  thofe  few  exceptions,  the  fum  and  form  cou- 
•tinued  with  little  or  no  variation.     Mr.  Prynne   conjcftures,  with 
great  appearance  of  reafon,  that  the  members   at  that   time   en- 
joyed the  privilege  of  parliament  only  for   the  number  of  days 
for  which  they  were  allowed  wages,  that  being  confidered  a  fuf- 
ficient  time  for  their  return  to  their  refpeftive  dwellings,    (p.  68.)  | 
But  this  allowance,  from  its  nature  and  origin,  did  not  preclude 
any  other  fpecific  engagement  or  contra6t  between  the  member  and  ^ 
his  conftituents  ;  and  the  editor  of  Glanville's  Reports  has  given  in  i 
the  preface,   p.  23,  the  copy  of  a  curious  agreement   between 
John  Strange  the  member  for  Dunwich  and  his  ele<5lors,  in  the  j 

3  Ed\T. 
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time,  in  the  reign  of  Henry  the  fixth,  from  300  to  upwards  of 
500,  exclufive  of  thofe  for  Scotland.  The  univerfuies  were  in 


3  Edw.  IV.  146-^,  in  which  the  member  covenants,  "  wlitther  the 
**  parhament  hold  long  time  or  (hort,  or  whether  it  fortune  to  be 
"  prorogued,  that  he  will  take  for  his  wages  only  a  cade  and  half 
<*  a  barrel  of  herrings,  to  be  delivered  by  Chrillmas.'* 

In  Scotland  the  reprefentation  of  the  fhires  was  introduced  or 
confirmed  by  the  authority  of  the  legiflature,  in  the  feventh  par- 
iiament  of  Ja.  I.  anno  1427,  and  there  it  is  at  the  fame  time  ex- 
prefsly  provided,  that  "  the  commifTares  fall  have  collage  of  them 
"  of  ilk  fchirc,  that  awe  compeirance  in  parliament.''  Murray*s 
Stat, 

As  the  peers  of  parliament,  who  fat  in  their  own  right,  were 
not  benefited  by  this  reprefentation,  it  was  not  reafonable  that 
they  fhould  contribute  any  thing  to  the  expences  of  the  knights 
of  the  fhire;  but  by  12  Ric.  II.  c.  12.  it  was  enabled,  that  lords 
and  fpiritual  perfons,  who  purchafed  lands  which  were  contribu- 
tor}' to  the  expences  of  the  knight,  fhould  contribute  in  refpedl  o 
fuch  lands. 

It  is  faid  that  Andrew  Marvell,  who  was  member  for  Hull 
in  the  parhament  after  the  reiloration,  was  the  laft  perfon  in 
this  country  that  received  wages  from  his  conftituents.  Two  (hil- 
lings a  day,  the  allowance  to  a  burgefs,  was  fo  confiderable  a  fum 
in  ancient  times,  that  there  are  many  inflances  where  boroughs 
petitioned  to  be  excufed  from  fending  members  to  parliament,  re- 
prefenting  that  they  were  engaged  in  building  bridges  or  other 
public  works,  and  therefore  unable  to  bear  fuch  an  extraordinary 
expence.  {Pryn.  on  ^  Injl.  ^2.)  And  it  is  fomewhat  remarkable, 
that  from  the  33  Edw.  III.  and  uniformly  through  the  five  fucceed- 
ing  reigns,  the  fheriff  of  Lancafhire  returned,  non  fiint  aliqu£  civi- 
tates  feu  burgi  infra  comitatum  Lancajlr'ia,  de  qu'ihus  aVtqu'i  cives  vel 
burgenfes  ad  d'tdum  parl'iamentum  venire  debent  feu  folent^  nee  pojfunt 
propter  eorum  debilitatem  iff  paiipertatem.  But  from  thefe  exemp- 
tions in  ancient  times,  and  the  new  creations  by  the  king's  char- 
ter which  commenced  in  the  reign  of  Edw.  IV.  (who  in  the  17th 
year  of  his  reign  granted  to  the  borough  of  Wenlock  the  right 
of  fending  one  burgefs  to  parliament,)  {^Sim.  97.)  the  number  of 
the  members  of  the  houfe  of  commons  perpetually  varied  till  the 
29  Car.  II.  who  in  that  year  granted,  by  his  charter,  to  Newark, 

Q  4  t^^e 
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general  not  empowered  to  fend  burgefTes  to  parliament; 
thoughonce^in  aS  'idw.  L  when  a  parliament  was  fummoned 
to  confider  of  the  king's  right  to  Scotland,  there  were  iflued 
writs  vvhich  required  the  univerfiiy  of  Oxford  to  fend  up  four 
or  five,  and  that  of  Cambridge  two  or  three,  of  their  tnoft  dif- 
creet  and  learned  lawyers  for  that  purpofe  '^.  But  it  was  king 
James  the  firft  who  indulged  them  with  the  permanent  privi- 
lege to  fend  conflantly  two  of  their  own  body;  to  fcrve  for 

^  Prynne  psrL  MTits,  i.  345. 


the  privilege  of  fending  reprefentatives  to  parliament,  which  was 
the  laft  time  that  this  prerogative  of  the  crown  was  exerciied. 
(i  Doug.  EL  69.)  Since  the  beginning  of  the  reign  of  Hen.  VI 1 1, 
the  number  of  the  reprefentatives  of  the  commons  is  nearly 
doiibled  ;  for  in  his  firft  parhament  the  houfe  confifted  only  of  298 
inembers :  it  dees  not  appear  that  any  place  has  loft  its  right  of 
fending  reprefentatives  fmce  that  time  ;  and  260  have  fmce  been 
added  by  act  of  parliament,  or  by  the  king's  charter  either  cre- 
ating new  or  reviving  old  boroughs.  The  legiflature  added  27  for 
Wales  by  27  Hen.  VIH.  c.  26. ;  4  for  the  county  and  city  of  Chef- 
ter  by  34  Hen.  VIH.  c.  13. ;  4  for  the  county  and  city  of  Dur- 
ham by  25  Car.  H.  c.  9.  ;  and  45  for  Scotland  by  the  a£l  of  union  ; 
in  all  80;  and  180  have  been  added  by  charter  :  Hen.  VHI. 
created  or  reilored  by  charter     -  '         4  See  Pref,  to  Glanv.  Re^. 

Edw.  VI.  -         -         -         48 

Mary  -         -         -  '  21 

Elizabeth  -         -         -         60 

Ja.  I.  -         -         -         -         27 

Ch.  T.        -         -         -         -         18 

Ch.  11.  ,        -        .  2 

180 
parliament  has  created  >-  -  80 
In  the  firft  parliament  of  Hen.  VIII.  298 
By  the  union  with  Ireland  -       100 


In  all  658  the  prefent  number. 

In  the  firft  parliament  of  Ja.  I.  the  members  of  the  upper  houfe 
were  78,  of  the  lower  47.0.  5  Pari,  Hijl.  11. 

thofe 
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tho^'t-  ftudents  who,  though  ufeful  members  of  the  community, 

wtre  neither  concerned  in  the  landed  nor  the  trading  intereft-, 

^nd  to  protect  in  the  legiflature  therights  of  the  republic  of  letters. 

The  right  of  ele£tionin  boroughs  is  various,  depending  enrireiy 

on  the  feveral  charters,  cuitoms,  and  conflitutions  of  the  re- 

lpe£^ivc  places,  which  has  occafioned  infinite  difputes;  though 

now  by  itatute  2  Oto.  II.  c  24.  the  right  of  voting  for  the  ^   ly^  ] 

future  ihah  be  allowed  according  to  the  lad  determination  of 

the  houfe  of  commons  concerning  it  (35).    And  by  ftatute 


|[2^)   That  ilatute  was  merely  retro fpeftive,  or  only  made  the 
laft  determination  of  the  right  prior  to  the  ftatute  conclulive,  with 
out  having  any  influence  over  decilions  fubfequent  to  the  2  Geo.  II. 
Aiid  this  prcvi£on  was  omitted  in  Mr.  Grenville's  excellent  act, 
fo    that   the   fame  qiiellion,    refpefting  the   right  of  eleclion   ia 
fome  places,  v/as  tried  over  again  every  new  parliament :  but  to 
fupply  this  defe6l,  it  was  enabled  by  the  28  Geo.  III.  c.  52.  that 
whenever  a  committee  fhall  be  of  opinion  that  the  merits  of  a 
petition  depend  upon  a  queflion  refpe^ting  the  right  of  eiedion, 
or  the  appointment  of  the  returning  officer,  they  fhall  require  the 
counfel  of '^  the  refpe»5live  parties,  tor  deliver  a  ftatement  of  the 
right  for  which  they  contend,  and  the   committee  Ihall  then  re- 
port to  the  houfe  thole  ftaicments  with  their  judgment  thereupon  ; 
and  if  no  perfon  petition  within   a  twelvemonth,  or  within  four- 
teen days  after  the  commencemer-t  of  the  next  feffion,  to  oppofe 
fuch  judgment,  it  is  final  and  conclufive  for  ever.     But  if  fuch  a 
petition  be    prcfented,   tlicn,  before   tlie  day    appointed  for  the 
conhderation  of  it,  any  other  perfon,  upon    his  petition,  may  be 
admitted  to  defend  the  judgment ;  axd  a  fecond  com.mittee  (hall  be 
appointed  exactly  in  the  fame  manner  as  tlic  firft,  and  the  deciiion 
of  that  committee  puts   an  end  to  all  future  Htigation  upon  tlie 
point  in  queilion.^ 

The  28  Geo.  III.  c.  52.  requires,  that  the  fpace  of  14.  days  fiiail 
intervene  between  the  day  of  prefenting  the  petition  and  the  day 
appointed  for  the  confideration  of  it  ;  and  this  had  been  conftrutd 
to  extend  to  petitions  which  are  renev.-ed  in  every  fubfequent 
felTions  :  the  34  Geo.  III.  c.  83.  therefore  provides,  that  every 
fuch  renewed  petition  fhall  be  prcfented  within  fourteen  days  after 
the  commencement  of  the  fubfequent  fefiions,  but  that  the  hearing- 

of 
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3  Geo.  III.  c.  15.  no  freeman  of  any  city  or  borough  (other 
than  fuch  as  claim  by  birth,  marriage,  or  fervitude)  (hall  be 
entitled  to  vote  therein,  unlefs  he  hath  been  admitted  to  his 
freedom  twelve  calendar  months  before  (3^). 


of  it  may  be  appointed  on  any  day  beyond  fourteen  days  after  it  is 
fo  prefented. 

(36)  This  is  called  the  Durham  adl,  and  it  was  occafioned  by 
the  corporation  of  Durham  having,  upon  the  eve  of  an  eledlion, 
in  order  to  ferve  one  of  the  candidates,  admitted  215  honorary 
freemen.  Some  corporations  have  the  power  of  admitting  hono- 
rary freemen,  viz.  perfons  who,  without  any  previous  claim  or 
pretenfion,  are  admitted  to  all  the  franchifes  of  the  corporation. 
The  Durham  a6l  is  confined  to  perfons  of  that  defcription  folely. 
It  has  frequently  been  contended,  that  if  honorary  freemen  are 
created  for  the  occafwn,  that  is,  merely  for  an  ele£lion  purpofe, 
it  is  a  fraud  upon  the  rights  of  eledlion  ;  and  that  by  the  common 
law,  as  in  other  cafes  of  fraud,  the  admiliion  and  all  the  confe- 
quences  would  be  null  and  void ;  that  within  the  year,  by  the 
ftatute,  fraud  was  prefumed  ;  but  that  after  that  time,  the  flatute 
left  the  neceffity  of  proving  it  upon  thofe  who  imputed  it.  But  in 
the  Bedford  cafe,  (2  Doug,  gi.)  the  committee  were  clearly  of 
opinion,  that  the  obje£lion  of  occafionality  did  not  lie  againll  free- 
men made  above  a  year  before  the  ele6lion. 

No  length  of  pofleffion  is  required  from  voters  in  burgage- 
tenure  boroughs.  There  are  about  twenty-nine  burgage-tenure 
boroughs  in  England,  (i  Doug.  224.)  In  thefe  the  right  of  vot- 
ing is  annexed  to  fome  tenement,  houfe,  or  fpot  of  ground,  upon 
w^hich  a  houfe  in  ancient  times  has  flood.  Any  number  of  thefe 
burgage-tenure  eflates  may  be  purchafed  by  one  perfon,  which, 
at  any  time  before  a  contefted  ele6lion,  may  be  conveyed  to  fo 
many  of  his  friends,  who  would  each  in  confequence  have  a  right 
to  vote. 

By  the  26  Geo.  III.  c.ioo.  it  is  enafted,  that  in  boroughs, 
where  the  houfeholders  or  inhabitants  of  any  defcription  claim  to 
cledl,  no  perfon  fhall  have  a  right  to  vote  as  fuch  inhabitant,  unlefs 
he  has  actually  been  refident  in  the  borough  fix  months  previous 
to  the  day  on  which  he  tenders  his  vote. 

2.  Next, 
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2.  Next,  as  to  the  qualifications  of  perfons  to  be  elecfed 
members  of  the  houfe  of  commons.  Some  of  thefe  depend 
upon  the  law  and  cuftom  of  parliament,  declared  by  the  houfc 
of  commons  *■ ;  others  upon  certain  ftatutes.  And  from  thefc 
it  appears,  1.  That  they  muft  not  be  aliens  born  %  or  minors  ^ 
2.  That  they  muft  not  be  any  of  tht  twelve  judges  ",  becaufe 
they  fit  in  the  lords'  houfe  j  nor  of  the  clergy  "^^  for  they  fit  in 
the  convocation  (37) ;   nor  perfons    attainted  of  treafon  or 

'  4  Infl.  47,  48.  "  Com.  Journ.  9  Nov.  1605. 

*  See  pag.  i6i.  ■"'  Com.  Journ.  13  Oct.  1553.  8  Feb. 

*  ibid.  1620.     17  Jan.  166 1. 


(37)   ^^  ^^'^^  decided  by  a  committee  of  the  houfe  of  commons 
in  the  cafe  of  Newport  in   1785,  that  a  gentleman  who  had  been 
regularly  admitted  to  deacon's  orders,  was  capable  of  being  a  mem- 
ber of  that  houfe.   (See  2  Lud.  269.)     Many  of  the  arguments  in 
that  cafe  may  be  urged  with  equal  force  for  the  admillion  and  ex- 
clufion  of  a  perfon  in  priefl's  orders.     The  chief  authorities  for  the 
exclufion  of  the  clergy  are  the  entries  in  the  commons'  journals,  re- 
ferred to  by  the  learned  Judge  in  the  notes  ;  in  the  two  firil  of  which 
this  reafon  is  afiigned,  viz.  that  the  perfons  returned  being  clerks, 
they  have  or  might  have  a  voice  in  the  houfe  of  convocation.  And 
lord  Coke  alfo  fays,  (4  InJ}.  47.)  that  "  none  of  the  clergy,  though 
"  they  be  of  the  lowed  order,  are  elegible,  becaufe  they  are  of  an- 
"  other  body,  viz.  of  the  convocation  ;"  and  he  refers  to  the  firft 
entry  in  tlie  commons'  journals.   Bcfides  thefe  authorities,  there  are 
canons  of  the  church  which   prohibit  the  clergy  from  voluntarily 
relinquiJJjing  the  office  of  a  deacon  or  mlniffer,  and  from  ufing  them- 
felves  in  the  courle  of  their  lives  as  laymen,  and  from  exerciftng  fecu- 
lar  jurifdi&ions.  (l  G'lhf.  Cod.  180.  184.)    Mr.  Wooddefon  has  ob- 
ferved  that  the  argument  from  the  convocation  ought  not  to  be  urged 
againft  the  unbeneficed  clergy,  as  none  but  the  beneficed  clergy  voted 
for  the  prodlors  or  reprefentatives  in  convocation,  (i  IVoodd.  47.) 
This  reafon  for  difqualifying  the  inferior  clergy  from  fitting 
in  the  houfe  of  commons,  would  extend   to  the  exclufion  of  the 
bifhops  from  the  houfe  of  lords.    It  happens  not  unfrequently  that 
a  peerage  defcends  to  a  clergyman  in  priell's  orders,    and  it  has 
never  been  fuppofed  that  this  facred  charaAer,  although  he  fhould 
retain  a  benefice,  would  difable  him  from  taking  his  feat  in  the 

upper 
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felony  ^,  for  they  are  unfit  to  fit  any  where.  3.  That  fherifFs  of     || 
counties,  and  mayors  and  bailiffs  of  boroughs,  are  not  eligible 


"  Com.  Journ.  21  Jan.  1580.  4lnrt.  47. 


upper  houfe.  And  this  argument  is  ftron^cr  when  we  confider 
that,  in  the  origin  of  oar  parliaments,  the  qualifications  of  the  mem- 
bers of  the  two  houfes  were  precifely  the  fame,  viz.  land  held  in 
capits  of  the  king.  Until  the  reformation,  29  of  the  regular  clergy, 
atbots  and  priors,  who  were  dead  in  law  to  raofl  other  purpofes, 
had  feats  in  the  houfe  of  lords,  in  confequence  of  the  lands,  which 
they  held  of  the  crown.  In  Scotland  the  barons  andcommjfiloners 
of  (hires  fat  together  and  conitituted  one  eflate.  It  would  have 
been  unaccountable  if  holy  orders  by  the  common  law  had  excluded 
one  part  of  that  efiate  from  parliament  and  not  the  other ;  but 
both  in  Scotland  and  Ireland  the  clergy  were  declared  ineligible 
by  ftatute ;  which  affords  an  inference  that,  without  the  autho- 
rity of  an  aft  of  parliament,  they  would  of  common  right  have 
participated  this  privilege  with  other  iubjecis.  (WightyZ^'i^.  i  Lcf. 
Mountm*  50. )  The  argument  drawn  from  the  fitting  in  the  con- 
vocation has  been  called  a  tiC'W  pretence  in  the  time  of  queen  Mary, 
in  order  to  expel  fome  proteftant  clergy  from  the  houfe.  (Hody, 
Conv,  429.)  There  is  a  memorable  inftance  in  the  time  of 
Richard  II.  of  a  clergyman  who  fignalized  himfelf  in  the  houfe  of 
commons  ;  he  is  called  fir  Thomas  Haxey,  clerk  ;  he  brought  in  a 
bill,  which  paffed  the  commons,  to  lefTen  the  expences  of  the  king, 
and  to  remove  bifliops  and  ladies  from  the  court ;  for  which  the 
commons  were  obliged  to  make  conceffions,  and  to  furrender  the 
author  of  the  bill  to  the  king  ;  and  he  was  afterwards  condemned 
by  the  parliament  to  die  as  a  traitor,  but  his  life  was  fpared  at  the 
interceffion  of  the  i^ifhops  becaufe  he  was  a  clergyman.  (Rot.  Par!- 
20  R.  2.  N°  16  and  23.)  The  boldnefs  of  his  conduct  proves  that 
he  had  no  fufpicion  that  his  title  to  a  feat  in  parliament  could 
be  queftioned.  With  regard  to  the  canons,  they  feem  to  have  as 
little  weight  as  the  argument  drawn  from  the  convocation  ;  for 
they  prove  nothing  by  proving  too  much  ;  for  thefe  canons,  if 
available,  would  alfo  preclude  the  clergy  from  acting  in  the  com- 
miffion  of  the  peace,  a  fccular  jurifdidlion  which  they  have  long 
cxercifed.  If  tlie  clergy  v/ere  eligible  prior  to,  or  independent  of 
the  canons,  then  the  validity  of  them  may  be  juilly  queilioned, 
even  of  thofe  made  antecedent  to  25  Hen.  VIII,  (fee  ante,  p.  83.) 
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in  their  refpc^live  jurlfdidions,  as  being  returning  officers  f  ; 
but  that  the  fheriffs  of  one  county  are  eligible  to  be  knights  of 

>■  Bro.  Abr,  t.  parltaincat,  7.    Com.     22  Mar.  1620.  2.  4.  15  Jun.   1 7  Nov. 
Journ.    25  June,  1604.    14  Apr.  1614.     1685.     Hal.  of  pari.  114. 


for  perfons  who  were  eligible  might  in  all  cafes,  and  may  ftill  in  fome, 
be  compelled  to  ferve  in  parliament  i>gainft  their  confent  (i  Doug^ 
Eh  Cafes,  284. )  ;  and  no  fet  of  men  ought  to  be  allowed  to  difable 
themfelves  and  deprive  their  countrynf  their  fervices  by  any  laws 
of  their  own,  whieh  are  not  exprefsly  confirmed  by  the  authority 
of  the  legiflature.     The  objection  to  a  clergyman's  eligibility  does 
not  feem  to  be  much  ftronger  even  when  he  is  beneficed  ;  for,  from 
the  refidence  enforced  by  the  fpiritual  judge,  the  9th  ch.  of  the 
ert'iculi  clei'i  9  Edw.  II.  exempts  and  privileges  thofe  who  are  en- 
gaged in  the  fervice  of  the  king  and  commonwealth  ;  nee  debet  diet 
tender  e  in  prejudieium  ecclejiajiica  Hbertatis  quod  pro  rege  et  republic  a 
necejfarhim  invenittir ;  which  lord  Coke  declares  is  worthy  to  be 
written  in  letters  of  gold.  (2  /«//.  625.)   An  attendance  in  parlia- 
ment is  pre-eminently ^ro  r.ege  et  repiibitcd  necejfar'ium.  With  regard 
to  the  refidence  required  by  the  21  Hen.  VIII.  c.  13.  I  conceive 
that  important  rights  and  franchifes-are  not  loft  or  deftroyed  merely 
becaufe  they  become  in  fome  degree  inconfiftent  with  the  provifions 
of  a  new  ftatute,  which  is   entirely   filent  refpefting  them ;    if 
that  were  the  cafe,  the  beneficed  clergy  have  alfo  loll  their  capacity 
to  fit  in  the  convocation  ;   for  though  the  ftatute  makes  exception 
in  fome  cafes  of  abfence,  as  upon  pilgrimages  and  the  king's  fer- 
Tke  abroad,   yet  there  is  no  exception  for  attendance  upon  the 
convocation.      But  even  when  the  clergy-  were  permitted  to  tax 
themfelves  in  convocation,  that  circumftance  was  very  inadequate 
to  debar  them  from  ele<fting  or  being  elected  to  parliament.     Tax- 
ation is  certainly  an  important  branch  of  legiflation  ;  yet  it  is  far 
/rom  the  whole  concern  of  that  power  which  fuperintends  and 
pi-Qtefts  our  hves,  liberty,  and  property.     When  the  clergy  ceafed 
to  tax   themfelves,  the  reafon  for  their  ftiaring  in  the  rights  and 
privileges  of  reprefentation  was  ftrengthened   but    not  created. 
After  the  clergy  granted  the  laft  fubfidy  in  convocation  in  1663, 
and  were  afterwards  taxed  in  parliament,    as  if  this  alone   had 
precluded  them  from  a  ftiare  of  parliamentary  reprefentation,  they 
tendered  their  votes  in  right  of  their  glebes  at  county  elcdlions, 
which  haye  ever  fmce  been  received  with  tacit  approbation.     But 

3  the 
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another^  (3  2)-  4*'li^^U  '^^  ftri(5liiefs,  all  members  ought  to  have 
been  inhabitants  of  the  places  for  which  they  are  cliofcn  ^  • 

2^  4  Inft.  48.    Whitelocke  of  pari.  ch.         =*  Stat,  i  Hen.  V.  c.  i.    23  Hen.  VL 
99,  100,  loi.  c.  15. 


the  capacity  to  cle£l  and  to  be  elefted  being  originally  the  fame, 
when  you  take  away  an  obllru6lion  from  the  one,  you  remove  it 
alfo  from  the  other,  unlefs  fome  ejrprefs  law  has  fuperinduced  a 
farther  impediment :  but  I  apprehend  that  the  reafon  that  the 
clergy,  having  no  other  lands  than  their  glebes,  never  voted  nor 
were  elected  in  antient  times,  did  not  in  any  degree  depend  either 
upon  taxation  or  the  convocation  ;  but  that  it  was  owing  folely  to 
the  tenure  of  their  glebe  land,  viz.  frankalmoign,  which  exempted 
them  from  attendance  on  the  courts  of  the  king,  lords,  and  fherifFs 
(2  BI:  loi.)  ;  and  even  if  they  held  other  lands,  holy  orders  ex- 
empted them  by  the  common  law  from  fecular  fervices  and  tem- 
poral offices  ;  and  this  was  confirmed  by  magna  charta  and  the  fta- 
tute  of  Marlbridge.  (2  In/I,  3  &  121.)  This  was  an  exemption, 
and  not  an  exclufion  ;  but  what  are  now  important  rights,  were 
originally  confidered  duties  and  burdens  :  it  is  not  therefore  ftrange, 
that  the  clergy  fliould  avail  themfelves  of  this  privilege  till  the  dif- 
ufer  became  regarded  as  an  incapacity.  Their  glebe  lands  are,  no 
doubt,  freeholds  under  the  8  Hen.  VI.  c.  7.  ;  and  when  they  were 
admitted  to  vote  for  reprefentatives  in  right  of  thefe  freeholds,  it 
followed  as  a  coniequence,  that  they  were  alfo  eligible  to  reprefent, 
unlefs  fome  better  authority  can  be  produced  for  their  exclufion 
than  merely  difufe,  or  their  having  a  voice  in  the  convocation, 
where  they  no  longer  tax  themfelves,  or  their  being  prohibited  by 
canons,  which  in  other  inflances  are  difregarded,  and  which  pro-» 
bably  could  never  be  thought  to  be  obligatory  upon  the  parliament. 

This  was  the  note  in  the  two  preceding  editions  ;  but  iince  the 
publication  of  the  laft,  Mr.  John  Home  Tooke,  a  gentleman,  who 
had  taken  prieft's  orders  early  in  life,  but  who  had  long  ceafed  to 
officiate,  or  even  to  appear,  as  a  clegyman,  was  returned  for 
Old  Sarum.  No  petition  being  prefented  within  the  time  limited 
by  Grenville's  aft,  one  of  the  members  moved  that  a  committee 
might  be  appointed  to  fearch  for  precedents  refpedling  the  eligi- 
bility of  the  clergy  into  the  houfc  of  commons. 

The  committee  afterwards  reported,  that  there  are  few  inllances 
with  particular  additions  till  the  8  Hen,  IV.,  for  then  the  pradice 

of 
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but  this,  having  been  long  difregarded,  was  at  length  entirely- 
repealed  by  ftatute  14  Geo.  ill.  c.  5S.     5.  That  no  perfons 


of  returning  citizens  and  burgeffes  by  indentures  annexed  to  the 
writ  firll  prevailed,  yet  they  iind  iive  with  the  addition  of  clerlcus, 
— The  committee  ftate  alfo,  that  no  fuch  name  as  Sir  Thomas 
Haxey  exifts  in  the  returns  of  20  Ric.  II.  which  are  perfedl  and 
extant  in  the  Tower  :  and  they  llate  the  inftances  referred  to 
above  by  the  learned  judge. 

The  rolls  of  parHament  cited  in  this  note,  ftate  that  the  king 
demanded,  Le  noun  de  cellu},   qui  ba'tlla  as  dtt%  communes  la  d'tte 
bille.     But  it  certainly  appears  by  the  following  record  in  Rymer^s 
Fader  a,  tom.  vii.  p.  844,  that  he  was  not  a  member  of  the  houfe 
of  commons,  but  the  proxy   of  the  earl   of  Nottingham  in  the^  Hv'^-'^T^ 
houfe  of  lords  ;  at  that  time,  commoners  might  a6l  as  the  proxies   f'U2-**^  ** 
of  peers.     Thomas  comes  Marefcallus  et  Nottinghamiai   Capitaneus  ^^"^^  r**-*^ 
villa  regis  Calejti,  qui  in  ohfeqmo  regis  in  partihus  Picardia  fu^er 
falvd  cujlodid  ejujdem  'villa  moratur^  halet  liter  as  regis  de  generali 
attornatu,  fuh  nominibus  Willielmi  Bagot  chevalier ^  et  Thoma  Haxey 
clerici,  per  unum  annum  duraturas. 

Tejle  rege  apud  Calejlum  tertio  die  OSobris,  Cancellarius  recepit 
attornatum. 

Although  from  this  record  it  is  manifeft  that  Haxey  w^as  not  a 
member  of  the  houfe  of  commons,  yet  his  cafe  furnifhes  this  ob- 
fervation,  vi%.  that  if  any  prohibition  in  the  canon  law  would  have 
prevented  him  from  being  a  reprefentative  of  a  county  or  a 
borough  in  the  houfe  of  commons,  the  fame  prohibition  would 
h.ive  prevented  him  from  exercifing  the  lay  fundlions  of  a  tempo- 
ral peer  in  the  houfe  of  lords. 

When  the  queftion  of  the  ehgibiHty  of  the  clergy  was  difcuffed 
in  the  houfe  of  commons,  it  was  propofed  by  the  prime  minifter, 
that  a  bill  fhould  be  brought  in  to  declare  the  clergy  ineligible, 
and  by  that  m.eans  to  remove  all  doubts  and  queftions  in  future. 
But  ftill  the  debate  was  continued  in  both  houfes,  whether  this 
ftatute  would  be  declaratory  of  what  was  the  law,  or  introductory 
of  a  new  law.  Thofe  who  maintained  the  ineligibility  of  the 
clergy  drew  their  arguments  chiefly  from  the  canon  law ;  the  op- 
pofite  party,  particularly  Lord  Thurlow,  adopted  moft  of  the 
arguments  in   this  note  :   fandlioned  by  the  approbation  of  that 

learned 
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concerned  in  the  management  of  any  duties  or  taxes  created 
fince  i6g2,  except  the  commifTioners  of  the  treai'ury'^,  nor 
any  of  the  officers  following'^,  [viz.  commiiiioners  of  prizes, 
tranfports,  fick  and  wounded,  wine  licences, navy,  and  victual- 
ling •,  fecretaries  or  receivers  of  prizes  ;  comptrollers  of  the 
army  accounts  5  aj^ents  for  regiments  ;  governors  of  planta- 
tions and  their  deputies  •,  ofiicers  of  Minorca  or  Gibraltar } 
officers  of  the  excife  and  culloms  ;   clerks  or  deputies  in  the 

^  Stat.  5  &  6  W.  &  M.  c.  7.  13  W.  III.  c.  10.  6  Ann.  c.  7.  15  Geo. 

'  Stat.  II  &  la  W.  III.  c.  2.  li  &     II.  c.  22. 


learned  and  venerable  peer,  the  Editor  with  proud  fatisfadlion  re- 
annexes  it  to  the  works  of  Sir  William  Blackllone. 

But  the  moil  ilrenuous  advocates  for  the  adniiiTibiiity  of  the 
clergy  by  the  common  law,  will  not  neceffarily  objedt  to  their 
exclufion  by  an  aCl  of  the  legifiature.  They  were  fo  excluded 
from  the  parhaments  of  Scotland  and  Ireland.  And  perhaps  it 
may  be  juftly  obferved,  that  found  pohcy  and  the  moll  important 
intereils  of  fociety  require,  that  the  ambition  of  a  clergyman 
fliould  be  confined  to  his  ov/n  profefTion,  and  that  piety  and  learn- 
ing fhould  be  his  furefl  recommendations  to  advancement. 

By  the  41  Geo  III.  c.  73,  intituled,  an  a6l  to  remove  doubts 
refpefting  the  eligibility  of  perfons  in  holy  orders  to  fit  in  the  houfe 
of  commons,  it  was  declared  and  enabled,  that  no,perfon  having 
been  ordained  to  the  ofhce  of  priefl  or  deacon,  is  or  fhall  be  ca- 
pable of  being  eledled  to  ferve  in  parliament  as  a  member  of  the 
houfe  of  commons  ;  and  if  any  fuch  perfon  fhall  lit  in  the  houfe, 
he  fhall  forfeit  500/.  a  day,  and  be  incapable  of  holding  any  pte- 
ferment  or  ofHce  under  Kis  Majefly.  ^ut  the  f^.atute  was  not 
to  extend  to  the  members  of  the  hcufe  during  that  parlia- 
ment. 

(38)  Two  decifions  of  committees  are  agreeable  to  what  is  ad- 
vanced in  the  text.  In  the  firft  it  was  determined  tliat  the  fheriff 
of  Berkfhire  could  not  be  elected  for  Abingdon,  a  borough  within 
tljat  county  (i  Doug.  419.):  in  the  fecond,  that  the  fheriff  of 
Hampfhire  could  be  elefted  for  the  tovv-n  of  Southampton  within 
that  county,  becaufe  Southampton  is  a  county  of  itfelf,  and  is  as 
independent  of  Hampfhire  as  of  any  other  zo\\vXy.\^Doug.  87. 

feveral 
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feveral  offices  of  the  treafury,  exchequer,  navy,  viclualling, 
admiralty,  pay  of  the  army  or  navy,  fecretarics  of  (late,  fait, 
ftanips,  appeals,  wine  licences,  hackney  coaches,  hawkers 
and  pedlars,)  nor  any  perfonsthat  hold  any  new  office  under 
the  crown  created  fince  1705'',  are  capable  of  being  ele6led 
or  fitting  as  members  (39).  6. That  no  perfon  having  a  penfioii 
under  the  crown  during  pleafure,  or  for  any  term  of  years,  is 
Capable  of  being  ele£ied  or  fitting  ^  7.  That  if  any  member 
accepts  an  office  under  rhe  crown,  except  an  officer  in  the  ar- 
my or  navy  accepting  a  new  commiffion,  his  feat  is  void  ;  but 
fuch  member  is  capable  of  being  re-ele£ted  ^     8.  That  all 

**  Stnt.  6  Ann,  c.  7.         '  Stat.  6  Ann.  c.  7.  i  Geo.  c.  56.         ^  Stat.  6  Ann.  c.  7. 


(39)  All  the  perfons  enumerated  above  are  utterly  incapable  of 
fitting  in  the  houfe  of  commons,  whilft  they  continue  in  their  re- 
fpe6live  fituations ;  and  amongft  thefe  are  all  perfons  who  accept 
from  the  crown  any  office  created  fince  1705.  But  by  the  26th 
fe6lion  of  the  fame  act,  6  Ann.  c.  7.  if  any  member  (hall  accept  of 
any  office  of  profit  from  the  crov/n,  his  election  or  feat  becomes 
void,  but  he  may  be  re-elefted.  This  means  an  office  of  profit, 
which  was  in  exiflence  prior  to  1705. 

The  office  or  truft  of  a  member  of  parliament  cannot  be  refigned, 
and  every  member  is  compellable  to  difcharge  the  duties  of  it» 
unlefs  he  can  fhew  fuch  a  caufe,  as  the  houfe  in  its  difcretion  will 
think  a  fufficient  excufe  for  his  non-attendance  upon  a  call  of  the 
houfe.  The  only  way  therefore  of  vacating  a  feat,  is  by  accept- 
ing a  fituation,  in  confequence  of  which  the  law  declares  his  feat 
▼acant.  So  where  members  wifh  to  vacate  their  feats  and  retire 
from  parliament,  it  is  now  ufual  for  the  crown  to  grant  them  the 
office  of  the  ftewardfnip  of  the  Chiltern  Hundreds.  Mr.  Hatfeil 
obferves,  that  "  the  praftice  of  accepting  this  nominal  office^ 
**  which  began,  he  believes,  only  about  the  year  1750,  has  been 
**  now  fo  long  acquicfced  in  from  it's  convenience  to  all  parties, 
•*  that  it  would  be  ridiculous  to  fl:ate  any  doubt  about  the  legality 
"  of  it's  proceedings  ;  otherwife  (he  believes)  it  would  be  found- 
**  very  difficult,  from  the  form  of  thefe  appointments,  to  fhew 
<*  that  it  is  an  office  of  profit  under  the  crown."  (2  Half,  41.) 
But  Mr.  Hatfeil  himfelf  raifes  a  doubt,  which  I  do  not  think  he 
removes  ;  for  furely  no  ufage  fince  1 750,  or  no  ufage  whatever,  can 
(BounteFvail  the  clear  and  cxprefs  words  of  an  a<ft  of  parliament. 

Vol.  I.  R  knight* 
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Icnlghts  of  the  fliires  (hall  be  aaual  knights,  or  fuch  notable 
efquircs  and    gentlemen  as    have    eRates   fufficient   to  be 
knights  (4o),ancl  by  no  means  of  the  degree  of  yeomen^.  This 
is  reduced  to  a  flill  greater  certainty,  by  ordaining,  9.  That 
every  knight  of  a  fiiire  (hall  have  a  clear  eftate  of  freehold  or 
copyhold  (4 1 ),  to  the  value  of  fix  hundred  pounds  per  ammm, 
and  every  citizen  and  bujgefs  to  the  value  of  three  hundred 
pounds ;  except  the  eldeft  fonsof  peers,  andof  perfons^quali. 
fled  to  be  knights  of  fiiires,  and  except  the  members  for  the 
two  univerfities'^:  which  fomev/hat  balances  the  afcendant 
which  the  boroughs  have  gained  over  the  counties,  by  oblig- 
ing the  trading  intereft  to  make  choice  of  landed  men  ;  and  of 
this  qualification  the  member  muft  m.ake  oath,  and  give  in  the 
particulars  in  writing,  at  the  time  of  his  taking  his  feat  *.  (42) 
Butjfubjeato  thefe  (landing  reftriaions  and  difqualifications, 
every  fubjea  of  the  realm  is  eligible  of  common  right :  though 
there  are  inftances,  wherein  perfons  in  particular  circum- 
(tances  have  forfeited  that  common  right,  and  have  been  de- 
clared ineligible/or  that  par Hameni  by  a  vote  of  the  houfe  of 

s  St,it.  i3  Hen.  VI.  c.  15.         "  Star.  9  Ann.  c  j.         '  Stat.  ^  Geo.  II.  c.20. 

(40)  This,  by  the  ilatute  de  mUitlbus,  i  Ed.  11.  ^vas  20/.  a 
year,  and  put  in  force  againft  tliofe  who  had  40/.  a  year  till 
i6Car.  I.C.16.     See  p.  404. 

(41 )  Or  mortgage,   if  the  mortgagee  has  been  feven  years  111 

poifeflion. 

(42)  By  22  Geo.  III.  c.  45.  no.  contraaor  with  the  ofticers. 

of  covernment,  or  with  any  other  perfon  for  the  fervice  of  the 

public,  (liall  be  capable  of  being  elected,  or  of  fitting  in  the  houfe, 

as  long  as  he  holds  any  fuch  contrad,  or  derives  any  benefit  from 

it      But  this  does  not  extend  to  con trads  with  corporations,  or 

with  companies,  which  then   confifled  of  ten   partners,  or  to  any 

•perfon  <^o  whom  the    intereft  of  fuch  a  contrad  {hall  accrue  by 

marriage  or  operation  of  law  for  the  firft  twelve  months.     And  it 

anv  perfon  difqualified  by  fuch  a  contrad  fhall  fit  in  the  houfe,  he 

fhall  forfeit  5C0/.  for  every  day  ;  and  if  any  perfon  who  engages  m 

a  contrad  with  government,  admits  any  member  of  parhameni  to 

a  aiare  of  it,  he  Ihall  forfeit  500/.  to  the  profecutor. 

commonS; 
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commons^,  or  for  ever  by  an  a6t  of  the  leg'iflature '',  But 
it  was  an  unconllitucional  prohibition  which  was  grounded  on 
an  ordinance  of  the  houfe  of  bras  ',  and  inferced  in  th'j  kings 
writs,  for  the  parliament  holden  at  Coventry,  6  Hen.  IV. 
that  no  apprentice  or  other  man  of  the  law  (hould  be  elet^ed  L  ^77  J 
a  knight  of  the  (hire  therein  "  ;  in  return  for  which,  our  law 
books  and  hlftorians  "  have  branded  this  parliament  with  the 
name  oi parliamenium  ind':Eium^  or  the  lack- learning  parlia- 
ment ;  and  fir  Edward  Coke  obferves  with  fome  Ipleen  °, 
that  there  never  was  a  good  law  made  thereat. 

3.  The  third  point,  regarding  eleclions,  is  the  method  of 
proceeding  therein  This  is  alfo  regulated  by  the  law  of  par- 
liament, and  the  feveral  ftarutes  referred  to  in  the  margin  p  ; 
all  which  I  (hall  blend  together,  and  extract  out  of  them  a 
fummary  account  of  the  method  of  proceeding  to  elections. 

As  foon  as  the  parliament  is  fummoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  fitting  of  parliament,  the 
fpeaker,  by  order  of  the  houfe  ;  and  without  fuch  order, 
if  a  vacancy  happens  by  death,  or  the  member's  becoming  a 
peer  {44),  in  the  time  of  a  recefs  for  upward  of  twenty  days) 

J  See  page  163.  &  M.  c.  ao.     7  W.  III.  c.  4.    7  &  8  W. 

^  Stat.  7  Geo.  I.  c.  %%.  III.  c.  7.  and  c.  25.       lO  5c  ii  W.III. 

'  4lnft.  10.  48.  Pryn.  Plea  for  lords,  c.  7.     la  &  13  W.III.  c.  lO       6  Ann. 

379.  a  Whitelocke,  359.  368.  c.  23.    9Ann.c.5.      10  Ann.  c.  19.  and 

^  Pn,'n.  on  4  Inll.  13.  c.  n.    2  Geo.  II.  c.  24.   8  Geo.  II.  c.  30. 

»  Walfin^h.  A.D.  1405.  18  Geo.  II.  c.  18.      19  Geo.  II.   c.  28. 

°4lnft.  48.  10  Geo.  III.  c.  16.     11  Geo.  TIT.  c.  4a. 

P  7  Hen.  IV.  c.  15.  8  Hen.  VI.  c.  7.  14  Geo.  Ill    c.  15.    15  Geo.  III.  c.  36- 

23  Hen.  VI.  c.  14.      1  W.  &  M.  ft.  i.  28  Geo.  III.  c.  52. 
c.  a.   a  W.  &  M.  ft.  I.  c.  7.   5  &  6  W. 


(44)  With  regard  to  a  vacancy  by  death  or  a  peerage  during 
a  recefs,  the  24  Geo,  III.  f.  2.  c.  26.  which  repeals  the  former 
ftatutes  upon  this  fubjecft,  provides,  that  if  during  any  recefs  any 
two  members  give  notice  to  the  fpeaker  by  a  certificate  under  their 
hands,  that  there  is  a  vacancy  by  death,  or  that  a  writ  of  fummons 
has  ifTued  under  the  great  feal  to  call  up  any  member  to  the 
hojife  of  lords^  tke  fpeaker  fhall  forthwith  give  notice  of  it  to  be 

R  3  infertcd 
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fends  his  warrant  to  the  clerk  of  the  crown  in  chancery,; 
who  thereupon  iffiies  out  writs  to  the  llieriff  of  every  county, 
for  the  eiedion  of  all  the  members  to  ferve  for  that  county, 
and  every  city  and  borough  therein.  Within  three  days  (45) 
aifter  the  receipt  of  this  v;rit,  the  flierifF  is  to  fend  his  pre- 
cept, under  his  fcal,  to  the  proper  returning  officers  of  the 
cities  and  boroughs,  commanding  them  to  ele6t  their  mem- 
bers :  and  the  faid  returning  officers  are  to  proceed  to  eiedlion 
within  eight  days  from  the  receipt  of  the  precept,  giving 
four  days'  notice  of  the  fame  '^  \  and  to  return  the  perfons 
chofen,  together  with  the  precept,  to  the  (herifF. 

But  ele£iions  of  knighrs  of  the  ffiire  mud  be  proceeded  to 

by  the  fherifTs  themfelves  in  perfon,  at  the  next  county  court 

L   173  ]  that  iliall  happen  after  the  delivery  of  the  writ.  The  county 

court  is  a  court  held  every  month  or  cftener  by  the  (heriff, 

intended  to  try  little  caufes  not  exceeding  the  value  of  forty 

^  In  the  borouffh  of  Nev/  Shcreham  11  Geo.  III.  c.  ^^^  the  el&6^bn  muflb« 
in  Sufiex,  wherein  certain  f>eeholdersof  within  i-^vel-ua  days,  'v^ith  ef^fjt  djy-i'  iio- 
ihe  county  are  entitled  to  vote  by  ftatute     tife  of  the  fame. 


liiferted  in  the  Gazette  ;  and  at  the  end  of  fourteen  days  after  fuch 
iiifertion,  he  fnall  iiTue  his  warrant  to  the  clerk  of  the  crown,  com- 
manding: him  to  make  out  a  new  writ  for  the  elcclion  of  anothep 
iMember.  But  this  fhall  not  extend  to  any  cafe  where  there  is  a 
petition  depending  concerning  inch  vacant  feat-,  or  where  the  writ 
for  the  election  of  the  member  fo  vacating  had  not  been  returned 
fifteen  davs  before  the  end  of  the  lail  fittincf  of  the  houfe,  or  where 
the  new  writ  cannot  ifTue  before  the  next  meeung  of  the  houfe  for- 
the  difpatch  of  bufinefs.  And  to  prevent  any  impediment  in  the 
execution  of  this  act  by  the  fpeaker's  abfence  from  the  kingdom, 
or  by  the  vacancy  of  his  feat,  at  the  beginning  of  every  parliament 
he  fhall  appoint  any  number  of  members  from  three  to  feven  in- 
clufive,  and  fhall  publiih  the  appointment  in  the  Gazette.  Thefe 
members,  in  the  abfence  of  the  fpeaker,  fhall  have  the  fame  au« 
thority  as  is  given  to  him  by  tkis  ftatute.  Thefe  are  the  only  cafe 
provided  for  by  a£l  of  parliament ;  fo  fof  any  other  fpecies  of  va-»l 
cancy  no  writ  can  ilTue  during  a  recefs. 

(45)  The  officer  of  the  cinque  ports  has  i^s  days  by  10  and  ifj 
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fliillings,  in  what  part  of  the  county  he  pleafes  to  appoint  for 
that  purpofe  ;  but  for  the  cle(r^ion  of  knights  of  the  ihire  it 
niufl:  be  held  at  the  mofl:  ufual  place.  If  the  county  court 
falls  upon  the  day  of  delivering  the  writ,  or  within  fix  days 
after,  the  {herifFinay  adjourn  the  court  and  election  to  fome 
other  convenient  time,  not  longer  than  fixceen  days,  nor 
fhorter  than  ten  ;  but  he  cannot  alter  the  place,  without  the 
confent  of  all  the  candidates  :  and,  in  ail  fuch  cafes,  ten  days 
public  notice  mufh  be  given  of  the  time  and  place  of  the 
cledlion  (46). 

And,  as  it  is  eflential  to  the  very  being  of  parliament,  that 
clcdlions  iliould  be  abfdutely  free,  therefore  all  undue  influ- 
ences upon  the  electors  are  illegal  and  iirongly  prohibited  (47)« 


(46)  This  is  altered  by  25  Geo.  III.  c.  84.  which  enafts,  that 
In  every  county,  the  fheriff  having  indorfed  on  the  back  of  the 
writ  the  day  on  which  he  receives  it,  (hall,  within  two  days  after 
the  receipt  thereof,  caufe  proclamation  to  be  made  at  the  place 
where  the  enfuing  eleftion  ought  by  law  to  be  held,  of  a  fpecial 
county  court  to  be  there  held,  for  the  purpofe  of  fuch  ele(?tion 
only,  on  any  day,  Sunday  excepted,  not  later  from  the  day  of  mak- 
ing fuch  proclamation  than  the  i6th  day,  nor  fooner  than  the'ioth  ; 
and  that  he  fliall  proceed  in  fuch  election  at  fuch  fpecial  county 
court  in  the  fame  manner  as  if  the  faid  election  had  been  held  at 
a  county  court,  or  at  an  adjourned  county  court,  according  to  the 
former  laws.  And  by  the  33  Geo,  III  c.  64.  the  proclamation. 
mull  be  made  at  the  ufual  place  between  the  hours  of  eight  o'clock 
in  the  morning  and  four  in  the  afternoon,  from  the  25th  of  October 
to  the  25th  of  March ;  and  in  the  reft  of  the  year  between  eight 
in  the  mornino:  and  fix  in  the  afternoon. 

(47)  In  fupport  of  this  principle  the  3  Ed  I.  c.  5.  is  generally 
cited  :   JEt  pur  ceo  que  eledions  deivent  ejlrcs  f ranches.,  le  rot  defende 

1  fur  fa  greve  forfa'tturey  que  nulhaut  homme  n  autre  per  polar  des  armes, 
1  ne per  menaces,  ne  dijiourbe  de  faire  franche  ele5!icn.  The  principle 
I  is  good,  and  ought  to  be  applied  to  ail  elcdliona ;  but  the  eleiSliou* 
which  the  legiflature  had  then  in  contemplation,  were  thofe  of  the 
(heriff,  coroner,  &c.  for  the  houfe  of  commons,  and  of  courfe 
cledlions  of  it*s  members,  had  not  then  exiltence.  And  as  it  would 
be  repugnant  to  this  principle  and  to  found  policy,  it  is  decided, 
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For  Mr.  Locke  '  ranks  it  among  thofe  breaches  of  trufl;  in  the 
executive  maglftrate,  which  according  to  his  notions  amount 
to  a  diflblutioM  of  the  government,  "  if  he  employs  the  force, 
•'  treafure,  and  offices  of  the  fociety  to  corrupt  the  reprefent- 
*'  atives,  or  openly  to  pre-engage  the  electors,  and  prefcribe 
**  what  manner  of  perfons  (hall  be  chofen.  For  thus  to  re- 
*'  gulate  candidates  and  eleOors,  and  new- model  the  ways 
**  of  ek^lioii,  what  is  it,  fays  he,  but  to  cut  up  the  government 
*^  by  the  roots,  and  poifon  the  very  fountain  of  public  fecu- 
**  rity  ? '  As  foon  theretore  as  the  time  and  place  of  election, 
either  in  counties  or  boroughs,  are  fixed,  all  foldiers  quar- 
tered in  the  place  are  to  remove,  at  lead  one  day  before  the 
election,  to  the  diftance  of  two  miles  or  more  ;  and  not  to  re- 
turn till  one  day  after  the  poll  is  ended.  Riots  like  wife  have 
been  frequently  determined  to  make  an  ele6^ion  void.  By 
vote  alfo  of  the  houfe  of  commons,  to  whom  alone  belongs 
the  power  of  determining  contefted  ele<3:ions,  no  lord  of 
parliament,  or  lord  lieutenant  of  a  county,  hath  any  right  to 
interfere  in  the  eledlion  of  commoners  ;  and,  by  ftatute,  the 
lord  warden  of  the  cinque  ports  fliall  not  recommend  any 
C  ^79  ]  n"»en7bers  there.  If  any  officer  of  the  excife,  cuftoms,  (lamps, 
or  certain  other  branches  of  the  revenue,  prefume  to  inter- 
meddle in  ele6lions,  by  perfusding  any  voter,  or  diflaading 
him,  he  forfeits  100  /.  and  is  difabled  to  hold  any  office. 

Thus  are  the  electors  of  one  branch  of  the  legiflature  fe- 
cured  from  any  undue  influence  from  either  of  the  other 
two  and  from  all  external  vioh'nce  and  compulfion.  But  the 
gr  '*ift  it  danger  is  that  in  which  themfelves  co-operate,  by 
the  infnmou?  pra£l:ice  01  bribery  and  corruption.  To  prevent 
which  it  is  enabled,  that  no  candidate  fhall,  after  the  date 
(ufudlly  called  the  te^fte)  of  the  writs  (48),  or  after  the  va- 

""  on  Gov.  p.  2.  §  2^^. 

that  a  wager  between  two  ele6lors  upon  the  fucccfs  of  their  re- 
fpc6live  candidates  is  illegal  and  void.  For,  if  it  were  permitted,  it 
would  manifcftly  corrupt  the  freedom  of  eledlions.   iT.  R.  ^^. 

{48 )  Or  after  the  ordering  of  the  writs  :  that  is,  after  the  figning 
of  the  v^'arrant  to  the  chan<ellor  for  ifluing  the  writs.  Sim.  165. 

eancy,, 
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cancy,  give  any  money  or  entertainment  to  his  eletftors,  or 
promife  to  give  any,  either  to  particular  perfons,  or  to  the 
place  in  general,  in  order  to  his  being  elecled  :  on  pain  of 
being  incapable  to  ferve  for  that  place  in  parliament  (49)* 


{49)  This  incapacity  arifes  from  the  7  W.  III.  c.  4.  commonly 
called  the  Treating  Aft,  which  enacls,  that  the  candidate  offending 
againft  that  llatute/??*^// bed'tfabledajul  'iTKapacitated uponfuch eleB'ion, 
The  obvious  meaning  of  thcfe  words  and  of  the  reft  of  the  ftatute 
isj  that  treating  vacates  that  eleftion  only,  and  that  the  candidate 
is  no  way  difqualilied  from  being  re-elected,  and  fitting  upon  a 
fecond  return.  See  the  fecond  calc  of  Norwich  1787,  3  Z,?/^.  455. 
Though  the  contrary  was  determined  in  the  cafe  of  Honiton,  178?,' 
lh»  162, 

But  after  the  general  eleftion  in  1796,  thercturn  of  o.ie  of  the 
members  for  the  borough  of  Southwark  was  declared  void  by  a 
committee,  be^aufe  it  was  proved  that  he  had  treated  during  tlie 
election.  Upon  that  vacancy  he  offered  himfelf  again  a  candidate, 
and  having  a  majority  of  votes  was  returned  as  duly  elcfted  ;  but 
upon  the  petition  of  the  other  candidate,  the  next  committee  deter- 
mined that  the  fitting  member  was  ineligible,  and  that  the  petitioner 
ought  to  have  been  returned.     And  he  took  his  feat  accordingly. 

It  has  been  fuppofed,  that  the  payment  of  travelling  expei.ces, 
and  a  compenfation  for  lofs  of  time,  were  not  treating  or  bribery 
within  this  or  any  other  ftatute  ;  and  a  bill  paffed  the  houfe  of 
commons  to  fubjecl  fuch  cafes  to  the  penalties  impofed  by  2  Geo. 
II.  c.  24.  upon  perfons  guilty  of  briber)-.  But  this  bill  was  reje6led 
ill  the  houfe  of  lords  by  the  oppofition  of  lord  Mansfield,  v/ho  fti-e. 
nuoufly  maintained  that  the  bill  was  fuperfluous ;  that  fuch  con- 
duit, by  the  laws  in  being,  was  clearly  illegal,  and  fubjed,  in  a 
court  of  law,  to  the  penalties  of  bribery.  (2  Lud.  67.)  Indeed 
it  is  fo  repugnant  both  to  the  letter  and  fpirit  of  thefe  ftatutes, 
that  it  is  furprifing  that  fuch  a  notion  and  praftice  fhould  ever 
have  prevailed.  It  is  certainly  to  be  regretted,  that  any  eledor 
fhould  be  prevented  by  his  poverty  from  exercifiwg  a  valuable  pri- 
vilege ;  but  it  probably  would  be  a  much  greater  injury  to  the 
country  at  large  if  it  were  deprived  of  the  fer\'ices  of  all  gentlemen 
of  moderate  fortune,  by  the  legahzing  of  fuch  a  practice,  even 
with  the  moft  equitable  reflriftiohs,  not  to  mention  the  door  that 
it  might  open  to  the  groffeft  impurity  and  corruption. 

R  4-  But 


^^79  The  Rights  Book  !• 

And  if  any  mondy,  gift,  office,  employment,  or  reward  be 
given  or  promifed  to  be  given  to  any  voter,  at  any  time,  in 
order  to  influence  him  to  give  or  withhold  his  vote,  as  well 
he  that  takes  as  he  that  ofFers  fuch  bribe  forfeits  500  /.,  and 
is  for  ever  difabled  from  voting  and  holding  any  office  in  any 
corporation  ;  unlefs,  before  conviaion,  he  will  difcover  fomc 
other  offi^nder  of  the  fame  kind,  and  then  he  is  indemnified 
for  his  own  offence  '  (50).    The  firll  inftancc  that  occurs,  of 

»  In  like  manner  the  Julian  law  ^.  tions;  but,  if  the  perfon  guilty  convia. 
Mmbitu  niflicled  fines  and  infamy  upon  ed  another  offender,  he  was  reftored  to 
all  who  were  guilty  of  corruption  at  elec-     his  credit  again.    Ff.  48.  14.  i. 


But  Lord  Ellenborough  and  Mr.  Baron  Thompfon  have  held  at 
Nifi  Prius,  that  a  reafonable  compenfation  for  the  lofs  of  time  and 
travelling  expences  is  not  illegal.  2  Peckav.  182. 

In  the  feffions  of  1806,  Mr.  Tierny  brought  in  a  bill  to  prevent 
the  candidates  from  conveying  the  eleaors  at  their  expence.  That 
excellent  bill  was  oppofed  by  Mr.  Fox,  who  argued  that  it  would 
be  mjurious  to  the  popular  part  of  the  government  by  reducing 
the  number  of  ele6lors. 

^  Butfurely  the  popular  part  of  the  government  fuflains  an  infi. 
nitely  greater  lofs  from  the  diminution  of  the  number  of  the  eli- 
gible ;  for  many,  by  the  prefent  pradice,  are  totally  preduded 
from  ferving  their  country  in  parliament,  whom  the  refident  elec. 
tors,  thofe  who  are  heft  acquainted  with  their  merits,  would  think 
the  fitteft  objeds  of  their  choice. 

If  an  inn-keeper  furnifiies  provifions  to  the  voters,  contrary'  to  the 
7  W.  III.  c.  4.  though  at  the  exprefs  requeft  or  order  of  one  of  the 
candidates,  he  cannot  afterwards  maintain  an  aftion  againft  that 
candidate,  as  courts  of  juftice  will  not  enforce  the  performance  of 
a  contrad  made  in  dired  violation  of  the  general  law  of  the  countrv^ 
I  Bof,  &  PulL  264.  ^ 

(50)  This  is  enaaed  by  2  Geo.  II.  c.  24.  explained  and  en- 
larged by  9  Geo.  II.  C.38.  and  16  Geo.  II.  c.  11.  but  thefe 
itatutes  do  not  create  any  incapacity  of  fitting  in  the  houfe,  that 
depends  folely  upon  the  treating  ad  mentioned  in  the  preceding- 
note.  ^ 

It  has  been  held  that  it  is  bribery  if  a  candidate  gives  an 
eleaor  money  to  vote  for  him,  though  he  afterwards  votes  for 

another 
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ele£tion  bribery,  was  fo  early  as  ]  3  Eliz.  when  one  Thomas 
Longe,  (being  a  fimple  man  and  of  fmall  capacity  to  ferve  ia 
parliament)  acknowledged  that  he  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chofen 
four  pounds  to  be  returned  member, and  v/as  for  that  premium 
cledled.  Bat  for  this  offence  the  borough  was  amerced  (5  i)t 
the  member  was   removed,  and  the  officer  fined  and  impri- 


another  (3  Burr.  1235.)  :  and  there  can  be  no  doubt,  but  it  would 
alio  be   bribery  in  the  voter,  for  the  words  01  the  llatnte  clearly 
make  the  offence  mutual.      And   it  has  been   decided  that  fuch 
vote  will  not  be  available  to  the  perfon   to  whom  it  may  after- 
wards be  given  gratuitoufly  ;  for  the  elector  fwears  he  has  re. 
ceived  no  money,  gift,  or  reward,  in  order  to  give  his  vote  ;  and 
an  ele6lio«  ought  not  to  depend  upon  a  vote  fo  contaminated  with, 
perjury,  bribery,   and  treachery ;    and  the  voter's   previous   con- 
du6l  mult  raife  a  ftrong  fufpicion  that  he  gives  his    vote  rather 
from  the  inducement  of  a  higher  bribe,  than  frorn  the  convic- 
tion  of  his  confcience.      But  the  propriety  of  this   decifion    hai 
been  queftioned  by  refpeclable   authority.   (2  Doug.  ^16.)       Att 
inftance  is   given  in  ^  Doug.  366.  of  an   aftion  in  which  twenty- 
two   penalties,    11,000/.    were   recovered  againit   one  defendant* 
But  befides  the  penalties  impofed  by  the  legiflature,  briber)'^  is  a 
crime  at  common  law,  and  punidiable  by  indi6lment   or  informa- 
tion, though  the  court  of  king's   bench  will  not  in  ordinary  cafes 
grant   an  information   within   two  years,    the  time  within  which 
an  aftion  may  be  brought  for  the  penalties  under  the  (latute, 
(3  Burr.  1335.  I35'9-)   But  this  rule  does  not  affedl  a  profecution 
by  an  indi6lment,  or  by  an  information  by  the  attorney-general, 
who  in  one  cafe  was  ordered  by  the  houfe  to  profecute  two  gen- 
tlemen who  had  procured  themfelves  to  be  returned  by  bribery ; 
they  were  convifted  and  fentenced  by  the  court  of  king's  bench 
to  pay  each  a  fine  of  loco  marks,,  and  to  be  imprifoned  fix  months, 
4  Doug.  292. 

In  an  a6lion  for  bribery,  a  perfon  may  be  a  witnefs  to  prove  the 
briber}'-,  although  he  admits  that  he  intends  to  avail  himfelf  of  the 
conviiftion  in  that  aftion  to  proteft  himfelf  as  the  firft  difcoveror, 
in  an  aftion  brought  againft  him  for  the  fame  offence.  ^Eajl^  180. 
(51 )  Lord  Mansfield  obferved  upon  this,  that  there  could  be  no 
fine  fct  in  the  boufe  of  commons  3  it  muft  have  been  in  the  ilar- 
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foned  •.  But,  as  this  pradlice  hath  fince  taken  much 
deeper  and  more  univcrfal  root,  it  hath  occafioned  the  mak- 
ing of  thefe  vvholefome  ftatutes  ;  to  complete  the  efficacy  of 
uhich,  there  is  nothing  wanting  but  refoiution  and  integrity 
to  put  them  in  ilxiCt  execution. 

r  jgQ  *|  Undue  influence  being  thus  (I  wifh  the  depravity  of  man- 
kind would  permit  me  to  fay,  effectually)  guarded  againft,  the 
election  is  to  be  proceeded  to  on  the  day  appointed  ;  the  fherifF 
or  other  returnh^g  officer  firft  taking  an  oath  againft  bribery, 
and  for  the  due  execution  of  his  office.  The  candidates  like- 
wife,  if  required  (52),  muff  fwear  to  their  qualification  ;  and 
the  electors  in  counties  to  theirs  *,  and  the  eie6lors  both  in 
counties  and  boroughs  are  alfo  compellable  to  take  the  oath 
of  abjuration  and  that  againft  bribery  and  corruption.  And 
it  might  not  be  amifs,  if  the  members  elected  were  bound 
to  take  the  latter  oaih,  as  well  as  the  former ;  -which  in  all 
probability  would  be  much  more  effedtual^  than  adminifter- 
ing  it  only  to  the  electors  {$2)' 

^  4  Inft.  23.    Hale  of  pari.  112.    Com,  Journ.  10  &  n  May  1571. 


chamber  (3  Burr.  1336. )  ;  but  the  journals  of  the  commons  on  the 
day  referred  to  by  the  learned  Judge  exprcfsiy  ftate,  that  it  is  or- 
dered by  this  houfe  that  a  line  of  20  pounds  be  affeffed  upon  the 
corporation  for  their  faid  leivd  and  Jlanderous  attempt. 

(52)  If  any  candidate,  upon  a  reafonable  requell  from  another 
candidate,  or  by  two  of  the  eleftors  either  at  the  eled\ion,  or  at 
any  time  before  the  return  of  the  writ,  fliall  refufe  to  fwear  to  his 
qualification,  his  ele6lion  fliall  be  void.   (9  Ann.  c.  5.) 

(53)  AH  eledlors  are  compellable  before  they  vote  to  take  the 
oaths  of  allegiance  and  fupremacy,  7  &  8  W.  III.  c.  27.  But  as 
thefe  oaths  were  frequently  required  from  the  eleftors  by  one  of  the 
candidates  for  the  purpofe  of  delay,  it  was  enabled  by  the  34  Geo. 
III.  c.  73.  that,  when  a  poll  is  demanded  at  any  eledlion,  the  re- 
turning officer  may,  at  the  requeft  of  any  candidate,  appoint  twQ 
perfons,  (or  a  fufficient  number,)  at  proper  places,  to  adminiiler 
the  oaths  of  allegiance  and  fupremacy,  the  declaration  of  fidelity, 
the  oath  of  abjuration,  and  the  declaration  or  affirrnation  of  the 
cffed  thereof,  to  each  elector  before  he  tenders  his  vote.     The 

42  Geo. 
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The eIe(£lion being  clofed,  the  returning  ofRcer  in  boroughs 
returns  his  precept  to  the  (herifF,  with  the  perfons  ele6led  by 
the  majority  ;  and  the  flier  iff  returns  the  whole,  together  with 
the  wiit  for  tht;  county  and  the  knights  elected  thereupon,  to 
the  cJerk  of  the  crown  in  chancery  :  before  the  day  of  meet- 
ing, if  it  be  a  new  parliament,  or  within  fourteen  days  after 


42  Geo.  III.  c.  63.  empowers  thefe  perfons  to  adminiiler  all  the 
oaths,  and  to  take  all  the  afiirmations  in  the  cafe  of  quakers,  re- 
quired by  any  law  or  ftatute,  and  to  certify  the  names  of  the  eleftors 
who  have  taken  fuch  oaths  or  made  fuch  affirmations.  The  expence 
thereby  incurred  is  to  be  borne  equally  by  all  the  candidates.  And  by 
the  25  Geo.  III.  c.  84.  all  eledlors  for  cities  and  boroughs  fhall 
fwear  to  their  name,  addition,  or  profeflion,  and  place  of  abode  ; 
and  alfoj  like  freeholders  in  counties,  that  they  believe  they  are  of 
the  age  of  2 1 ,  and  that  they  have  not  been  polled  before  at  that 
eleftion.  And  by  the  fame  llatute  it  is  enabled,  that  if  a  poll  is 
demanded  at  any  election  for  any  county  or  place  in  England  or 
Wales,  it  fliall  commence  either  that  day,  or  at  the  fartheft  upon 
the  next,  and  (hall  be  continued  from  day  to  day  (Sundays  ex- 
cepted) until  it  be  finiflied  ;  and  it  fhall  be  kept  open  feven  hours 
at  the  leaft  each  day,  between  eight  in  the  morning  and  eight  at 
night;  but  if  it  fhould  be  continued  till  the  15th  day,  then  the 
returning  officer  fhall  clofe  the  poll  at  or  before  three  in  the  after- 
noon, and  fhall  immediately,  or  on  the  next  day,  publicly  declare 
the  names  of  the  pei*fohs  who  have  a  majority  of  votes  ;  and  he 
fliull  forthwith  make  a  return  accordingly,  ualefs  a  fcrutiny  is  de- 
manded by  any  candidate,  or  by  two  or  more  of  the  electors,  and 
he  fhall  deem  it  neceffary  to  grant  the  fame,  in  which  cafe  it  fhall 
be  lawful  for  him  to  proceed  thereupon  ;  but  fo  as  that,  in  all  cafes 
of  a  general  election,  if  he  has  the  return  of  the  writ,  he  fhall 
caufe  a  return  of  the  members  to  be  filed  in  the  crown  office  on  or 
before  the  day  on  which  the  writ  is  returnable.  If  he  is  a  return- 
ing officer  adling  under  a  precept,  he  fhall  make  a  return  of  the 
members  at  leaft  fix  days  before  the  day  of  the  return  of  the 
writ ;  but  if  it  is  not  a  general  eleftion,  then,  in  cafe  of  a  fcru- 
tiny, a  return  of  the  member  fhall  be  made  within  30  days  after 
the  clofe  of  the  poll.  Upon  a  fcrutiny,  the  returning  officer  can- 
cot  compel  any  witncfs  to  be  fworn,  though  the  llatute  gives  him 
power  to  adminiiler  an  oath  to  thofe  who  confent  to  take  it. 

the 
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the  cle£lion,  ir  it  be  an  occafional  vacancy  ;  and  this  under 
penalty  of  500/.  If  the  IherifFdoes  noL return  fuch  knights 
only  as  are  duly  eleded,  he  forfeits,  by  the  old  ftatutes  of 
Henry  VI.,  100/.  5  and  the  returning  ofRcer  in  boroughs  for  a 
like  falfe  return  40  /. ;  and  they  are  befides  liable  to  an  a£lion, 
in  which  double  damages  (hall  be  recovered,  by  the  latter  fta- 
tutes of  king  William  :  and  any  perfon  bribing  the  returning 
ofBcer  fhall  alfo  forfeit  300/.  But  the  members  returned  by 
him  are  the  fitting  members,  until  the  houfe  of  commons,  up- 
on petition,  (hall  adjudge  the  return  to  be  falfe  and  illegal. 
The  form  and  manner  of  proceeding  upon  fuch  petition  are 
now  regulated  by  ftatute  (54)  10  Geo.  111.  c.  16.  (amended  by 


(54)  This  flatute  is  better  known  by  the  name  of  Grenville*s 
a6:,  and  it  has  juilly  conferred  immortal  honour  upon  its  author. 
The  fele6l  committees  appointed  purfuant  to  this  ftatute,  have  exa- 
mined and  decided  the  important  rights  of  ele£lion  with  a  degree  of 
purity  and  judicial  difcrimination  highly  honourable  to  themfelves  ; 
and  which  were  ftill  more  fatisfa^lory  to  the  public,  from  the  re- 
collection of  the  very  different  manner  in  which  thefe  queftions, 
prior  to  1770,  had  been  treated  by  the  houfe  at  large. 

But  this  act  has  been  much  improved  by  25  Geo.  III.  c.  84. 
&  28  Geo.  III.  c.  52.  By  thefe  ftatutes  any  perfon  may  prefent 
a  petition  complaining  of  an  undue  election  ;  but  one  fubfcriber  of 
the  petition  muft  enter  into  a  recognizance,  himfelf  in  200/.  v/ith  two 
Sureties  in  id>o/.  each,  to  appear  and  fupport  his  petition  ;  and  then 
the  houfe  fhall  appoint  fome  day  beyond  14  days  after  the  com- 
mencement of  the  feffion,  or  the  return  of  the  writ,  and  fhall  give 
notice  to  the  petitioners  and  the  fitting  members  to  attend  the  bar 
of  the  houfe  on  that  day  by  themfelves, their  counfel  or  agents;  this 
day,  however,  may  be  altered,  but  notice  fhall  be  given  of  the  new 
day  appointed.  On  the  day  fixed,  if  100  members  do  not  attend, 
the  houfe  fliall  adjourn  from  day  to  day,  except  over  Sundays,  and 
for  any  number  of  days  over  Chriftmafday,  Whitfunday,  and 
Good  Friday ;  and  when  100  or  more  members  are  prefcntj  the 
houfe  fhall  prr>cced  to  no  other  bufinefs  except  fwearing  in  members, 
receiving  reports  from  committees,  amending  a  return,  or  attend- 
ing his  majcfty  or  commifTioners  in  the  houfe  of  lords.  And  by  the 
32  Geo.  III.  c.  I .  the  houfe  is  enabled  to  receive  a  mcffage  from  the 

lords^ 
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I  r  Geo.  III.  c.  42.  and  made  perpetual  by  14  Geo.  III.  c.  15.) 
which  direds  the  method  of  chufing  by  lot  a  {clcCi  committee 


lords,  and  to  proceed  to  any  bufinefs  that  may  be  neceflary  for  t!ie 
profeciition  of  an  impeachment  on  the  days  appointed  for  the  trial. 
Then  the  names  of  all  the  members  belonging  to  the  houfe  are  put 
into  fix  boxes  or  glaffes  in  equal  numbers,  and  the  clerk  (hall  draw 
a  name  from  each  of  the  claffes  in  rotation,  which  name  (hall  be 
read  by  the  fpeaker,  and  if  the  perfon  is  prefent,  and  not  difquali- 
fied,  it  is  put  down  ;  and  in  this  manner  they  proceed,  till  forty- 
nine  fuch  names  are  collected.  But  befides  thefe  forty-nine,  each 
party  fiiall  fele(ft,  out  of  the  whole  number  prefent,  one  perfon,  who 
Ihall  be  the  nominee  of  that  party.  Members  who  have  voted  at 
that  eleftion,  ©r  who  are  petitioners,  or  are  petitioned  againf^, 
cannot  fer\'e  ;  and  perfons  who  are  fixty  years  of  age,  or  who  have 
ferved  before,  are  excufed  if  they  require  it ;  and  others  who  caa 
fhevv  any  material  reafon,  may  alfo  be  excufed  by  the  indulgence  of 
the  houfe.  After  49  names  are  fo  drawn,  lills  of  them  fhall  be 
given  to  the  refpe6live  parties,  who  fhaii  withdraw,  and  fhall  alter- 
nately ftrike  off  one  (the  petitioners  beginning)  till  they  are  reduced 
to  13  ;  and  thefe  13,  with  the  two  nominees,  conllitute  the  fele<5i 
committee.  If  there  are  three  parties  they  fhall  alternately  ftrike 
off  one  ;  and  in  that  cafe  the  1 3  fnall  chufe  the  two  nominees. 

The  members  of  the  committee  fhall  then  be  ordered  by  the 
houfe  to  meet  within  24  hours,  and  they  cannot  adjourn  for  more 
than  24  hours,  except  over  Sunday, Chriftmafday,  and  Good  Friday, 
without  leave  of  the  houfe ;  and  no  member  of  the  com.mittee 
fhall  abfent  himfelf  without  the  penniflion  of  the  houfe.  The 
committee  fliall  not  in  any  cafe  proceed  to  bufinefs  with  fewer  than 
13  members  ;  and  they  are  diffolved  if  for  three  fucceffive  days  of 
fitting  their  number  is  lefs  than  that,  unlefs  they  have  fat  14 
days,  and  then  they  may  proceed,  though  reduced  to  12  ;  and 
if  25  days,  to  1 1  ;  and  they  continue  to  fit  notwithHanding  a  pro- 
rogation of  the  parliament.  All  the  fifteen  members  of  the  com- 
mittee take  a  folemn  ©ath  in  the  houfe,  that  they  will  give  a  true 
j"udgment  according  to  the  evidence,  and  every  queftion  is  deter- 
mined  by  a  majority. 

The  committee  may  fend  for  witneffes  and  examine  them  upon 
•ath,  a  power  which  the  houfe  of  commons  doe*  lot  poflefs ;  and 

if 
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of  fifteen  members,  who  are  fworn  well  and  truly  to  try  the 

fame,  and  a  true  judgment  to  give  according  to  the  evidence. 

And  this  ab(lra6t  of  the  proceedings  at  ele6\ions  of  knights, 

£  l8l  3  citizens,  and  burgcfles,  concludes  our  enquiries  into  the  laws 

and  cuftoms  more  peculiarly  relative  to  the  houfe  of  commons. 

VI.  I  PROCEED  now,  fixthly,  to  the  method  of  making  laws; 
which  is  much  the  fame  in  both  houfes :  and  I  (hall  touch  it 
very  briefly,  beginning  in  the  houfe  of  commons.  But  firft  I 
jnuft  premife,  that  for  difpatch  of  bufinefs  each  houfe  of  par- 
liament has  it's  fpeaker.  The  fpeaker  of  the  houfe  of  lords, 
v/hofe  office  is  to  prefide  there,  and  manage  the  formality  of 
the  bufmefs,  is  the  lord  chancellor,  or  keeper  of  the  king's 
great  feal,  or  any  other  appointed  by  the  king's  commiffion  : 
and,  if  none  be  fo  appointed,  the  houfe  of  lords  (it  is  faid) 
may  tXttOi  {55).  The  fpeaker  of  the  houfe  of  commons  is 
chofen    by  the  houfe  {^6) ;    but  mud  be  approved  by  the 


if  they  report  that  the  petition  or  defence  is  frivolous  or  vexatious , 
the  party  aggrieved  fhall  recover  cofts.  For  their  mode  of  report- 
ing the  right  of  eleftion,  fee  note  (35),  p   174. 

By  the  i  [  Geo.  ITI.  c.  52.  if  100  or  more  members  are  prefciit, 

but  if  upon  the  drawing   by   lot   49   not   fet   afide   nor  cxcufed 

cannot  be  completed,  the  houfe  ihall  then  adjourn,  as  if  ico  had 

not  attended.  And  to  prevent  the  public  bufmefs  being  delayed  by 

the  want  of  a  fufficient  attendance  to  form  a  felect  committee,  the 

36  Geo»  III.  c.  59.  has  provided,  that  when  a  liifilcient  number  of 

members  are  not  prefect  for  that  purpofe,  the  houfe,   before  they 

adjourn,  may  proceed  to  the  order  for  the  call  of  the  houfe,  if  it 

has  been  previoufly  fixed  for  that  day,  or  they  may  adjourn  fuch 

call,  or  they  may  order  it  to  be  calhd  on  any  future  day,  and  may 

make  fuch  order  relative  thereto  as  they  think  fit  for  enforcing  a 

fufficient  attendance  of  the  members. 

Thefe  are  the  prin,cipal  proviuons  of  this  excellent  ftatute  under 
it's  prefent  improved  ftate. 

i^SS)  Such  an  inftance  in  the  Irifli  houfe  of  lords  is  mentioned 
by  lord  Mountmorres,  2  Vol.  108. 

(56)   Mr.  Hume  is  midaken,  who  fays  that  Peter  de  la  Mere, 
chofen  in  the  firft  parliament  of  Ric.  IL  was  the  iiril  fpeaker  of  the 

6  commons, 
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king.  (57)  And  herein  the  ufage  of  the  two  houfes  differs,that 
the  fpeakerof  the  houfe  of  commons  cannot  give  his  opinion  or 


commons   (3  Vol.  3.)  ;  for  we  find  in  the  rolls  of  parliament,    {51 
Ed.  III.  N°  87.)  that  iirTliomas  Hungerford,  chival'wry  qui  avcit 
les  paroUes  des  communes  en  cej} parlementf  addrelTed  the  king  in  the 
name  of  the  commons,  in  that  jubilee  year,  to  pray  that  he  would 
pardon  feveral  perfons  who  had  been  convi^led  in  impeachments. 

By  the  30  Geo.  III.  c.  10.  the  falar}^  of  the  fpeaker  of  the  houfe 
of  commons,  including  his  fees  and  former  allowances,  is  fixed -at 
the  clear  yearly  fum  of  6000/.  And  by  the  fame  ftatute  he  is  dif- 
qualified  from  holding  any  office  of  profit  under  the  crown  during 
pleafure. 

(57)   Sir  Edward  Coke,  upon  being  elected  fpeaker  in  1592,  in 
his  addrefs  to  the  throne,  declared,  "  this  is  only  as  yet  a  nomina- 
**  tien,  and  no  election,  until  your  majeily  giveth  allowance  and  ap- 
**  probation."  (2  Hatf,  154. )   But  the  houfe  of  commons  at  preient 
would  fcarce  admit  their  fpeaker  to  hold  fuch  language.     Till  fir 
Fletcher  Norton  was  ele£led  fpeaker,  29th  Nov.  1774,  every  gentle- 
man who  was  propofed  to  fill  that  honourable  office,  affected  great 
raodefty,  and  if  eledled,  was  almofl  forced  into  the  chair,  and  at  the 
fame  time  he  requefted  permifllon  to  plead,  in  another  place,  his  ex« 
cufes  and  inability  to  diicharge  the  office,  which  he  ufed  to  do  upon 
being  prefented  to  the  king.      But  fir  Fletcher  Norton  was  the  fitrll 
whodifregarded  this  ceremony  both  in  the  one  houfe  and  in  the  other. 
His  fucceffi^rs,   Mr.  Cornewall  and  Mr.  Addington,  requefted  to 
make  excufes  to  the  throne,  Ixit  were  refufed  by  the  houfe,  though 
Mr.  Addington,  in  the  beginning  of  the  Drefent  parliament,  26th 
Nov.  1790,  followed  the  example  of  fir  Fletcher  Norton,  and  in- 
timated no  wifh  to  be  excufed.   (See  i  Wood.  59.)     Sir  John  Cull 
was  the  lail  fpeaker  who  addrefled  the  throne  in  the  language  of 
diffidence,  of  which  the  following  fentence  may  ferve  as  a  fpeci- 
men :  "  I  can  now  be  an  humble  fuitor  to  yqur  majefty,  that  you 
<'  would  give  your  faithful  commons  an  opportunity  of  reftifying 
*«  this  the  only  inadvertent  ftep  which  they  can  ever  take,  ana  be 
**  gracioufly  pleafed  to  dircdl  them  to  prefent  fome  other  to  your 
•*  majefty,  whom  they  may  not  hereafter  be  forr\'  to  have  chofen,^ 
**  nor  your  majefty  to  have   approved.'*    (6  Nov.  1761.)      The- 
chancellor  ufed  to  reply  in  a  handfome  fpeech  of  compliment  and 
encouragement  j  but  now  he  Ihortly  informs  the  commons  that  his- 

majeily 
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argue  any  queftion  in  the  houfc  ;  but  t!ie  fpeaker  of  the 
houfe  of  lords,  if  a  lord  of  parliament,  may.  In  each  houfe 
the  aa  of  ths  majority  (58)  binds  the  whole ;  and  this  ma- 


mujcfty  approves  of  their  fpeaker,  who  claims  the  ancient  privi- 
leges  cf  the  commons,  and  then  they  return  to  their  own  houfe. 

Some  fpeakers  upon  this  occafion  have  acquired  great  honour  and 
diftinaion, particularly  Thomas  Nevile,^.r,;;^„^,,/^^/,^^^^,/„,-  ^^^. 
gavenny,  qui  ekaus  prolocutor  per  communes  facra  regU  majejlati  ejl 
pr^fentatus,  et  Ita  cgregie,  elegant er.prudentery  et  dtferte  in  negotiofihi 
comm'ijoje  gejtt,  ut  omnium pr^faitlum plaufu  etlatitid,  maximamfbi 
taudem  comparavit,  ciijus  laudi  facra  regia  majejas  non  modicum  ex^ 
imium  honoris  cumulum  adjecit,  77am  prafentibus  et  videntihus  domi^ 
nis  fpiritualihus  et  tcmporalilus  et  regni  conmunibus  eum  squitis  aurati 
honore  et  dignitate  ad  laudem  Dei  et  fanai  Georgii  inftgnivit,  quod 
nemini  mortalium  per  ulla  ante  f^cula  contigijfe  audi-ohnus.  6  Hen. 
VIII.   I  Lords'  Journ.  20. 

(58)  Lithe  houfe  of  commons  the  fptaker  never  votes  but 
^hen  there  is  an  equality  without  his  cafting  vote,  which  in  that 
cafe  creates  a  majority  ;  but  the  fpeaker  of  the  houfe  of  lords  lias 
ao  calling  vote,  but  his  vote  is  counted  with  the  reft  of  the  houfe  ; 
ai)d  in  the  cafe  of  an  equality,  the  non-contents  or  negative  voices 
tsve  the  fame  effed  and  operation  as  if  they  were  in  faft  a  ma- 
jority. (Lords' Journ.  25  June,  1661.)  Lord  Mountmorres  fays, 
that  the  houfe  of  lords  in  Ireland  obferved  the  fame  rule  ,  and  that 
in  cafes  of  equality,  femper  prafumitur  pro  neganfe,  ( i  Vol.  1 05 . ) 
Hence  the  order  in  putting  the  queftion  in  appeals  and  writs  of 
error  is  this,  -  Is  it  your  lordfhips'  pleafure  that  this  decree  or 
«  judgment  Hiall  be  reverfed  ?"  for  if  the  votes  are  equal,  the 
judgment  of  the  court  below  is  affirmed.  (/^.  2V0I81.)  Here  it 
may  not  be  improper  to  obferve  that  there  is  no  cafting  voice  in 
courts  of  juftice  ;  but  in  the  fuperior  courts,  if  the  judges  are  equaUy 
divided,  there  is  no  decifion,  and  thecaufe  is  continued  in  court  till 
a  majority  concur.  At  the  feffions  the  juftices,  in  cafe  of  equality, 
ought  to  refpite  the  matter  till  the  next  feffions :  but  if  they  are 
equal  one  day,  and  the  matter  is  duly  brought  before  them  on  an- 
other day  in  the  fame  feffions,  and  if  there  is  then  an  inequality,  it 
will  amount  to  a  judgment  ;  for  all  the  time  of  the  feffions  is  confi- 
iJered  but  as  one  day.  A  cafting  vote  fometimes  fignifies  the  fingle 
^ote  of  a  perfon,  who  never  votes  but  in  the  cafe  of  an  equality  ; 

foaae- 
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jority  is  declared  by  v«tes  openly  and  publicly  given  :  not  as 
at  Venice,  and  many  other  fenatorial  aflemblies,  privately  or 
by  ballot.  This  latter  method  may  be  ferviceable,  to  prevent 
intrigues  and  unconftitutional  combinations;  but  it  is  impof- 
fiblc  to  be  pradifed  with  us  ;  at  leaft  in  the  houfe  of  com- 
mons, where  every  member's  conduct  is  fubjed  to  the  fu- 
ture cenfure  of  his  conftituents,  and  therefore  (liould  be 
openly  fubmitted  to  their  infpetlion. 

To  bring  a  bill  into  the  houfe,  if  the  relief  fought  by  it  is  of 
a  private  nature,  it  is  firft  necefTary  to  prefer  a  petition ;  v/hlch 
muft  be  prefcnted  by  a  member,  and  ufually  fets  forth  the 
grievance  defired  to  be  remedied.  This  petition  (when  found- 
ed on  fa6ls  that  may  be  in  iheir  nature  difpuCed)  is  referred 
to  a  committee  of  members,  who  examine  the  matter  alleged, 
and  accordingly  report  it  to  the  houfe  ;  and  then  (or  other- 
wife,  upon  the  mere  petition)  leave  is  given  to  bring  in  the  bill. 
In  public  matters  the  bill  is  brought  in  upon  motion  made  to 
the  houfe,  without  any  petition  at  all.  Formerly,  all  bills 
were  drawn  in  the  form  of  petitions  (59),  which  were  entered 


fometimes  the  double  vote  of  a  perfon,  who  firft  votes  with  the  reft, 
and  then,upon  an  equality, creates  a  majority  bygiving  a  fecond  vote, 

A  calling  vote  neither  exiftsin  corporations  nor  elfewhere,  unlefs 
it  is  exprefsly  given  by  ftatute  or  charter,  or,  what  is  equivaleat, 
cxifts  by  imnnemorial  ufage  ;  and  in  fuch  cafes  it  cannot  be  created 
by  a  byelaw.  6  T,  R.  732. 

(59)  The  commons  for  near  two  centuries  continued  the  ftyle  of 
very  humble  petitioners.  Their  petitions  frequently  began  with 
**  your  poor  commons  beg  and  pray,"  and  concluded  with  «'  for 
"  God's  fake,  and  as  an  ?.ft  cf  charity  :" — Vos  povercs  communes 
prient  et  fupplient,  piir  D'leu  et  en  oevre  de  charite,  ( Rot.  Par. 
paflim.)  It  appears  that  prior  to  the  reign  of  Hen.  V.  it  had  been 
the  pradliceof  the  kings  to  add  and  ena6l  more  than  the  commons  pe- 
titioned for.  In  confequence  of  this  there  is  a  very  memorable  peti- 
tion from  the  commons  in  2  Hen.  V.  which  ftates,  that  it  is  the  li- 
berty and  freedom  of  the  commons  that  there  fhould  be  no  ftatute 
without  their  aflent,  confidering  that  they  have  ever  been  as  well  af- 
/enters  ^.^ petitioners,  and  therefore  they  pray  that  for  the  future  there 
may  be  no  additions  to  or  diminutions  of  their  petitions.  And  in  an- 
fwer  to  tliis  the  king  granted  that  from  henceforth  they  (hould  b» 

Vol.  I.  '  S  bound 
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wpon  the  pnrUameiit  rolls y  with  the  king's  anfwer  there- 
unto fubjoined  ;  not  in  any  fettled  form  of  words,  but  a? 
the  circumilances  of  the  cafe  required'  :  and  at  the  end  of 
each  parliament  the  judges  drew  them  into  the  form  of  a 
ftatute,  which  was  entered  on  \\\tjlatuie  rolh.  In  the  reign 
of  Henry  V.,  to  prevent  rniftakes  and  abufes,  the  ftatuies 
were  drawn  up  by  the  judges  before  the  end  of  the  parliar 
ment ;  and,  in  the  reign  of  Henry  VI.,  bills  in  the  form  of 
acts,  according  to  the  modern  cuftom,  were  firll  introduced. 

The  perfons  dire<51:ed  to  bring  in  the  bill,  prefent  it  in  a 
competent  time  to  the  houfe,  drawn  out  on  paper,  v/ith  a 
multitude  of  blanks,  or  void  fpaces,  v/here  any  thing  occurs 
tliat  is  dubious,  or  neceflary  to  be  fettled  by  the  parliament 
itfelf ;  (fuch  cfpeciaHy  as  the  precife  date  of  times,  the  na- 
ture and  quantities  of  penalties,  or  of  any  fums  of  money  tc 
be  railed)  being  indeed  only  the  fceleton  of  the  bill.  In  th.e 
houfe  of  lords,  if  the  bill  begins  there  it  is  (when  of  a  pri- 
vate nature)  referred  to  two  of  the  judges,  to  examine  and 
report  the  fiate  of  the  facls  alleged,  to  fee  that  all  necelTary 
parties  confent,  and  to  fettle  all  points  of  technical  propriety. 
This  is  read  a  firil  time,  and  at  a  convenient  diftance  a  fe- 
cond  time  ;  and  after  each  reading  the  fpeaker  opens  to  the 
houfe  the  fubftance  of  the  bill,  and  puts  the  queftion,  whether 
it  (hall  proceed  any  farther  ?  The  introdudlion  of  the  bill  may 
be  originally  oppofed,  as  the  bill  itfelf  may  at  either  of  the 
readings ;  and,  if  the  oppofition  fucceeds,  the  bill  muft  be 

*  See,  among,  numbeikfs  iiillances,  the  articuli  chriy  9  Edw.  II. 

hound  in  no  inftance  without  their  affent,  faving  his  royal  preroga- 
tive to  grant  or  deny  what  he  pleafed  of  their  petitions.  [Ruff",- 
Pref»  xv.Rot.  Pari.  2  Hen,  V.  N"  22.)  Itvvas  long  after  their  cre- 
ation, or  rather  feparation  from  the  barons,,  before  the  houfe  of  com* 
monswere  confcious  of  their  own  {Vrength  and  dignity :  and  fuch  was 
their  modeftyand  diffidence,that  theyufedtorequeftthe  lords  to  fend 
them  fome  of  their  members  to  infcruft  them  in  their  duty,  "  on  ac- 
*'  count,  of  the  arduoiifnefs  of  their  charge,  and  the  feeblenefs  of 
*'  their  own  powers  and  underllandings  :'* — pur  Varduite  de  lou 
charge^  et  Ufeublefce  de  lourpoian  etjcm*  ( Rot.  Pari  iRic.  II.  N°4. ) 

dropped 
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dropped  for  that  feffion  :  as  it  muft  alfo,  if  oppofed  with 
fuccefs  in  any  of  the  fubfequent  ftages.     , 

After  the  fecond  reading  it  is  committed,  that  is,  refer- 
red to  a  committee  *,  which  is  either  fele6led  by  the  houfe  in 
matters  of  fmall  importance,  or  elfe,  upon  a  bill  of  confc- 
quence,  the  houfe  refolvcs  Itfeli  into  a  committee  of  the  whole 
houfe.  A  committee  of  the  whole  houfe  is  compofed  of  every 
member ;  and,  to  form  it,  the  fpeaker  quits  the  chair,  (ano- 
ther rhember  being  appointed  chairman,)  and  may  fit  and  de- 
bate as  a  private   member.     In  thefe  committees  the  bill  is 
debated  claufe  by  claufe,  amendments  made,  the  blanks  filled 
up,  and  fometimes  the  bill  entirely  new  modelled.     After  it 
has  gone  through  the  committee,   the  chairman  reports  it  to   [  183  ] 
the  houfe  with  fuch  amendments  as  the  committee  have  made; 
and  then  the  houfe  reconfiders  the  whole  bill  again,  and  the 
queftion  is  repeatedly  put  upon  every  claufe  and  amendment. 
When  the  houfe  hath  agreed  or  difagreed  to  the  amendments 
of  the  committee,  and  fometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engrofled,  or  written 
in  a  itrong  grofs  hand,  on  one  or  more  long  rolls  (or  prefles) 
of  parchment  fewcd  together.     When  this  is  finifhed,  it  is 
read  a  third  lime,  and  amendments  are  fometimes  then  made 
to  it  •,  and  if  a  new  claufe  be  added,  it  is  done  by  tacking  a 
feparate  piece  of  parchment  on  the  bill,  which  is  called  a     , 
ryder  °.     The  fpeaker  then  again  opens  the  contents  ;   and, 
holding  it   up  in  his  hand?,  puts  the  queftion,  whether  the 
bill  (hallpafs  ?     If  this  is  agreed  to,  the  title  to  it  is  then  fet- 
tled ;  which  ufed  to  be  a  general  one  for  all  the  afts  pafled  in 
the  feflion,  till  in  the  firft  year  of  Henry  VIII.  diftincl  titles 
were  introduced  for  each  chapter.     After  this,  one  of  the 
members  is  diredled  to  carry  it  to  the  lords^  and  defire  their 
concurrence  ;  who,  attended  by  feveral   more,  carries  it  to 
the  bar  of  the  houfe  of  peers,  and  there  delivers  it  to  their 
fpeaker,  who  comes  down  from  his  wcolfack  to  receive  it. 

It  there  pafles  through  the  fame  forms  as  in  the  other 
"    houfe,  (except  engrofiing,  which   is  already  done,)  and,  if 

"  Noy,  84. 

^  S  2  r<?5e£led. 
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reje£led,  no  more  notice  is  taken,  but  it  "pziTcs  fub  Ji lent h, 
to  prevent  unbecoming  altercations.  But  if  it  is  agreed  to> 
the  lords  fend  a  mclTage  by  two  mailers  in  chancery  (or  upon 
matters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  tlie  fame  :  and  the  bill  remains  with 
the  lordi^,  if  they  have  made  no  amendment  to  it.  But  if  any 
amendments  are  made,  fuch  amendments  are  fent  down  witj^ 
the  bill  to  receive  the  concurrence  of  the  commons.  It  the 
commons  difagree  to  the  amendments,  a  conference  nfually 
follows  between  members  deputed  from  each  houfe  ;  who  for 
the  moft  part  fettle  and  adjuft  the  difference:  but,  if  both 
houfes  remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons agree  to  the  amiCndmcnts,  the  bill  is  fent  back  to  the 
lords  by  one  of  the  members,  with  a  meffage  to  acquaint  them 
184  ]  therewith.  The  fame  forms  are  obferved,  mutatis  mutandis, 
when  the  bill  begins  in  the  houfe  of  lords.  But,  when  an  a£l 
of  grace  or  pardon  is  palTed,  it  is  firlt  figned  by  his  majefty, 
and  then  read  once  only  in  each  of  the  houfes,  without  any 
new  engrofling  or  amenf?ment ''.  And  when  both  houfes 
have  done  with  any  bill,  it  always  is  depofited  in  the  houfe 
of  peers,  to  wart  the  royal  allent ;  except  in  the  cafe  of  a  bill 
of  fupply,  which  after  receiving  the  concurrence  of  the 
lords  is  fent  back  to  the  houfe  of  commons  ^, 

The  royal  affent  may  be  given  two  ways :  i .  In  perfon  ; 
when  the  king  comes  to  the  houfe  of  peers,  in  his  crown  and 
royal  robes,  and  fending  for  the  commons  to  the  bat,  the  titles 
of  all  the  bills  that  have  pa/Ted  both  houfes  are  read  5  and  the 
king's  anf  .ver  is  declared  by  the  clerk  of  the  parliament  in  Nor- 
man-French (60) :  a  badge,  it  mud  be  owned,  (now  the  only" 

*  D'ewes's  journ.  ao.  73.  Com.  journ.        *  Com.  journ.  24  July  x66q- 
17  June  1747. 


(60)  Until  the  reign  of  Richard  III.  almoft  all  the  flatutes  are 
either  in  French  or  Latin,  but  generally  in  French.  I  have  never 
feen  any  reafon  afligned  for  this  change  in  the  language  of  the 
ftatiites.  Richard  being  an  ufurpcr,  probably  thought  that  it  would 
procure  hira  a  degree  of  popularity  to  g;ive  the  people  ftatutes  in 

their 
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one  remaining,)  of  conqueft;  and  which  one  could  vviih  to 
fee  fall  into  total  oblivion,  unlefs  it  be  referved  as  a  folemri 
memento  to  remind  us  that  our  liberties  are  mortal,  having 
once  been  deftroyed  by  a  foreign  force.  If  the  king  conf.^nis 
to  a  public  bill,  the  clerk  ufually  declares,  **  le  r:y  I,  veut,  the 
**  kmg  wills  it  fo  to  be,"  if  to  a  private  bill,  ^^fcitfait  comme  H 
'^fdeftri,  be  it  as  it  is  defircd."  If  the  king  refufes  his  affmt, 
It  IS  m  th€  gentle  language  k,{  ^Ue  roy  s'avifira  [6^\  the  kin^* 
«  will  advifc  upon  it."  When  a  bill  of  fupply  i<  pafl':.d,it  is  cart 
ned  up  and  prefented  to  the  king  by  the  fpeaker  of  the  houfe 
of  commonb  >' ;  and  the  royal  afl'c^nt  is  thus  expreOed,  ^Ue  rcy 
**  remerciefes  loyal JubjeBs.  accepte  /our  benevolence,  et  aujfi  le  veut, 
*♦  the  king  thanks  his  loyal  fubjecLs,  accepts  their  bentvolence,' 

^'  J^ot.  Pari.  9  Hin.  //-'.  ;ij  Pry:!.     4  Inll.  30,  ^^I. 


their  ou-n  language,  which  had   hitherto  been   as  illegible  as  the 
lau's  of  Caligula.      But  the  general  anfv.ers  of  the  king^to  the  bills 
were  fo  weU  underftood,  that  a  change  in  them  was  of  no  import, 
ance  to  the  people,  and  only  defirablc  for  the  fake  <.f  confillency. 
(61)   The  words  le  roi  s'avi/cm  corrcfpond  to  the  phrafe  for- 
merly ufed  by  courts  of  juftice,  when  they  required  time  to  con- 
fider  of  their  judgment,  viz.  curia  adv'tfarc -culi.     And  there  can 
be  little  doubt  but  originally  thcfe  words  implied  a  ferious  intent 
to  take  the  lubjed  under  confiderat-on,  and  they  only  became  in 
effea  a  negative,  when-the  bill  or  petition  was  annulled  by  a   dif- 
folution,  before  the  king  communicated  the  refult  of  his  delibcra- 
tion  :  for  in  the  rolls  of  parliament  the  king  fometimes  anfwer's, 
that  the  petition  is  unreafonabie,  and  cannot  be  oranted  ;  fome- 
times  heanfwers,  that  he  and  his  council  will  confider  of  it';  as  m 
37  Ed.  ill.  N'  33.      Chtant  au  ceje  article,  il demande grand  av'fe- 
Plenty  et  partant  le  roi  ft  ent  aiuftra  par  fon  conjVd. 

This  prerogative  of  lejeaing  bills  was  exercifed  to  fuch  an  ex- 
tent m  ancient  times,  that  D'ewes  informs  us,  that  queen  Eli.  • 
zabeth,  at  the  clofe  of  one  fellion,  gave  her  affeut  to  24  public 
and  19  private  bills  5  and  at  the  fame  time  rcjecled  48,  which  had  I 
paffed  the  two  houfes  of  parliament.  {Joiirn.  596.)  But  the  laft 
time  it  was  exerted  was  in  the  year  1692  bv  WiUiam  III.  who 
at  firft  refufed  his  affent  to  the  bill  for  triennial  parliaments,  but 
was  prevailed  upon  to  permit  it  to  be  enaded  two  years  Lfter- 
wards.  De  Lolmcy  404. 

S3  "  and 
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**  and  wills  It  fo  to  be."  In  cafe  of  an  a£l  of  grace,  which  originally 
proceeds  from  the  crown,  and  has  the  royal  afT^^nt  in  the  firft 
flage  of  it,  the  clerk  of  the  parliament  thus  pronounces  the  grati- 
tude of  the  fubjett;  *'  les  prelats^feigneurs^  et  commons^  en  ceprC" 
*^  fent parliament  aJJembleeSy  au  nom  de  touts  voiis  auiresfuhjetis^  re- 
[  ^^5  J  *'  merc'ient  tres  kumhlemcnt  voire  majejle^  et  pr'ient  a  Dieu  vous 
*^  dotuisr  en  fante  hone  vie  et  tongue  ;  the  prelates,  lords,  and 
<*  comm.ons,  in  this  prefent  parliament  affembled,  in  the  name 
<*  of  all  your  other  fubjec^s,  moft  humbly  thank  your  majefty, 
**  and  pray  to  God  to  grant  you  in  health  and  wealth  long 
<'  to  live  ^"  2.  By  the  flatute  33  Hen.  VIII.  c.  21.  the  king 
may  give  his  aflent  by  letters  patent  under  his  great  feal, 
figned  with  his  hand,  and  notified  in  his  abfence  to  both 
houfes  aiTembled  together  in  the  high  houfe.  And,  when 
the  bill  has  received  the  royal  aflent  in  either  of  thefe  waySj 
it  is  then,  and  not  before,  a  ftatute  or  a6t  of  parliament. 

This  ftatute  or  zCt  is  placed  among  the  records  of  the 
kingdom;  there  nei;ding  no  formal  promulgation  to  give  it  the 
force  of  a  law,  as  was  necefTary  by  the  civil  law  with  regard 
to  the  emperor's  edicts ;  becaufe  every  man  in  England  is,  in 
judgment  of  law,  party  to  the  making  of  an  a£l  of  parliament* 
being  prefent  thereat  by  his  reprefentatives.  However,  a  copy 
thereof  is  ufually  printed  at  the  king's  prefs  for  the  informa- 
tion of  the  whole  land.     And  formerly,  before  the  invention 
of  printing,  it  was  ufed  to  be  pubiiihed  by  the  fherlfFof  every 
county  ;  the  king's  writ  being  fent  to  him  at  the  end  of  every 
feflion,  together  with  a  tranfcript  of  all  the  a6ls  made  at  that 
feftion,  commanding  him,  "  utjlatuta  illa^  et  omnes  articulos 
'*  in  cifdem  contenioSy  inftngulis  locis  ubi  expedire  viderit,  puhlice 
*^  proclamarty   et  jirmiier  teheri  et  ohfervari  faciat,^^     And  the 
ufage  was  to  proclaim  them  at  his  county  court,  and  there  to 
keep  them,   that  whoever  would  might  read  or  take  copies 
thereof;  which  cuftom  continued  till  the  reign  of  Henry  the 
feventh  % 

An  a£l  of  parliament,  thus  made,  is  the  cxercife  of  the 
higheft  authority  that  this  kingdom  acknowledges  upon  earth. 

•  ^  D'ewesjourn.25.  *3lnfl.4i.    4lnft.  a6. 

■      It 
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It  hath  power  to  bind  every  fubje6t  in  the  land,  and  the  do- 
minions tiicreunto  belonging  ;  nay,  even  the  king  hlmfelfi 
if  particularly  named  therein.  And  it  cannot  be  altered* 
amended,  difpenfcd^with,  fufpended,  or  repealed,  but  in  the  i  iSC  "] 
fame  forms  and  by  the  fame  authority  of  parliament ;  for  it  is 
a  maxim  in  law,  tliat  it  requires  the  fame  ftrcngth  to  diiTolve, 
as  to  create  an -obligation.  It  is  true  it  was  formerly  held^ 
that  the  king  might  in  many  cafes  difpenfe  with  penal  (la- 
tutes  •* :  but  now  by  fiatute  i  W.  &  M.  ft.  2.  c.  2.  it  is  dc-  '' 
xlared,  that  the  fulpending  or  dirpenilng  with  laws  by  regal 
authority,  without  confcnt  of  parliament,  is  illegal, 

VII.  There  remains  only,  in  the  feventh  and  laft  place, 
to  add  a  word  or  two  concerning  the  manner  in  which  .pai- 
liaments  may -be  adjourned,  prorogued,  or  diiTolved. 

An  adjournment  is  no  more  than  a  contltiiTance  of  the 
fdhon  from  one  day  to  another,  as  the  word  itLlf  fignifies;; 
and  this  is  done  by  the  authority  of  each  houfe  feparately  every 
day  ;  and  fometirrcs  for  a  fortnight  or  a  month  together_,  as 
at  Chriftmas  or  Eafter,  or  upon  other  particular  occa(ions. 
I3utthe  adjournment  of  one  houfc  is  no  adjournment  of  the 
other  •=.  It  hath  alfo  been  ufuzl,  when  his  Majelly  hath  figni- 
-fied  his  pleafure  that  both  or  cither  ot  the  houfes  fhould  ad- 
journ themfelves  to  ascertain  d;iy,  to  obey  the  king's  pleafure 
fo  fignified)  and  to  adjourn  accordingly  ''.  Otherwife,  befides 
the  indecorum  of  a  refufal,  a  prorogation  would  aiTuredly 
•follow  :  which  would  often  be  very  inconvenient  to  both 
public  and  private  bufmefs.  For  prorogation  puts  an  end  to 
the  feflion  ;  and  then  fuch  bills  as  are  only  begun  and  not 
perfedled,  miufl:  be  refumed  di  novo  (if  at  all)  in  a  fubfequent 
.fefllon  :  whereas,  after  an  adjournment,  all  things  continue 
in  the  fame  ftate  as  at  the  time  of  the  adjournment-made,  and 
may  be  proceeded  on  without  any  frefh  commencement. 

•>  Finch.  L.  8i.  234.    Bacon.  Elem.  18  Dec.  1621.    11  Jul.  1625     13  Sept. 

j[:.  i>  1660.      25101.1667.       4  Aug.  168^. 

*  4  Inft.  28.  24  Feb.  1691.  21  Jun.  1712.    16  App. 

«*  Com.  journ. /><7^OT  .-  e,^.  11  Jun.  1717.      3  Feb.  1741.      10  Dec.  174J. 

^yA'     J  Apr.  1604.    4Jun.  14N0V.  21  Mdv  1768. 
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A  PROROGATION  is  the  continuance  of  the  parliament 
from  one  fefTion  to  another,  as  an  atljournment  is  the  conti- 
nuation (ff  the  felTion  from  day  to  day.  This  is  done  by  the 
royal  authority,  ejcprefled  either  by  the  lord  chancellor  in  his 
majefty's  prefence,  or  by  commiilion  from  the  crown,  or 
frequently  by  proclamation  [62).  Both  houfss  are  necefi'arily 
prorogued  at  the  fame  time  ;  it  not  being  a  prorogation  of 
the  houfe  of  lords,  or  commons,  but  of  the  parliament.  The 
feflion  is  never  underftood  to  be  at  an  end  until  a  prproga^ 
tion  :  though,  unlefs  fome  a6l  be  paffcd  or  fome  judgment 
given  in  parliament,  it  is  in  truth  no  feirion  at  all '  (6j).  And 

«  4  Inft-  2B.     Hale  of  pari.  38.     Hut.  61. 

{62)  At  the  beginning  of  a  new  parliament,  when  it  is  not  inr 
tended  that  the  parliament.  Hiould  meet  at  the  return  of  the  writ  of 
fummons  for  the  difpatch  of  bufnicfs,  the  praftice  is,  to  prorogue  it 
by  a  writ  of  prorogation,  as  thp  parliament  in  1790  was  prorogued 
twice  by  a  writ  j  Comm.  Journ.  26th  Nov.  1790  ;  and  tlje  flrft  par- 
liament in  this  reign  was  prorogued  by  four  \yrits.  Ih.  3  Nov. 
1 761.  On  the  day  upon  which  the  writ  of  fummon?  is  returnable, 
the  members  of  the  houfe  of  commons  who  attend,  do  not  enter 
their  own  houfe,  or  wait  for  a  mefTage  from  the  lords,  but  go  im- 
mediately up  to  the  houfe  of  lords,  where  the  chancellor  reads  the 
writ  of  prorogation.  lb.  And  when  it  is  intended  that  they  iliould 
meet  upon  the  day  to  which  the  parliament  is  prorogued  for  dif- 
patch of  bufinefs,  notice  is  given  by  a  proclamation. 

(63)  Mr.  Hatfel  mentions  one  great  inconvenience  which,  he 
apprehends,  might  arife  from  this  nile  : — The  6  Ann.  c.  7.  f.  6. 
provides,  that  upon  the  death  of  the  king,  if  there  is  no  parliament 
in  being  that  has  met  and  fat  ^  then  the  lafl:  preceding  parliament  (lull 
immediately  convene  and  fit,  as  if  the  faid  parliament  had  never 
been  diffolved.  He  fays,  the  conflruc^ion  of  the  words  has  met  and 
fat,  has  always  be<  n  underftood  to  be  a  parliament  of  u'hich  a  feflion 
has  been  held.  (2  Naif  219.) — This  is  a  conftrut^ion  to  which  I 
cannot  accede.  The  •word  f^on  has  a  legal  and  technical  lignifi- 
cation  ;  we  know  its  propertier,  ap.d  confequences,  but  there  is  no 
leafon  that  we  fhould  annex  them  all  to  the  popular  word  Jit.  The 
objeft  of  the  ftatute  was  probably  this,  viz.  if  the  king  fliould  dir 
after  the  ifTuing  the  writs  for  a  new  parliament  during  a  general 
cleAion,  that  the  kingdom  fliould  not  continue  in  a  ftate  of  ferm.ent 
and  confufion,but  that  the  old  parliament  fliould  immediately  revr%':e 

and 
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formerly  the  ufage  was,  for  the  king  to  give  the  royal  aflent 
to  all  fuch  bills  as  he  approved,  at  the  end  of  every  feflion, 
and  then  to  prorogue  the  parliament ;  though  fometimes  only 
for  a  day  or  two  ^ ;  after  which  all  bufinefs  then  depending  in 
the  houfes  was  to  be  begun  again.  Which  cuftom  obtained 
fo  ftrongly,  that  it  once  became  a  quefticn^,  whether  giving 
the  royal  aflent  to  a  fmgle  bill  did  not  of  courfe  put  an  end  to 
the  fcffion.  And,  though  it  was  then  rcfolved  in  the  negative* 
yet  the  notion  was  fo  deeply  rooted,  that  the  ftatute  i  Car.  I. 
c  7.  was  pafTed  to  declare,  that  the  king's  aflent  to  that  and 
fome  other  a£ls  fliould  not  put  an  end  to  the  feflion;  and,  even 
fo  late  as  the  reign  of  Charles  II.,  we  find  a  provifo  frequently 
tacked  to  a  bill'*-,  that  his  majefty's  aflTent  thereto  fhould  not 

*"  Com.  journ.  21  Oct.  1553.  '^  Stat.  12  Car.  II.    c.  i.  ai  &  33 

6  Ibid.  21  Nov.  ij J4.  Cir.  II.  c.  i. 


and  convene.  It  never  could  he  the  intention  of  the  legiflature, 
that,  after  the  members  of  a  new  parliament  had  qualified  them- 
felves,  and  had  been  fitting  perhaps  for  many  vv.-eeks,  this  parlia- 
ment uf  on  the  death  of  the  king  fnould  be  fent  home,  and  the  mem- 
bers of  the  old  parliament  fiionld  be  collected,  merely  becaufc  the 
new  parliament  had  not  pafled  a  bill.  I  conceive  it  would  befufli- 
cient  to  fatlsly  the  provifion  of  this  llatute,  that  fuch  a  number  of 
members  had  met,  and  had  taken  the  oaths,  as  to  adlually  conltitute 
^  houfe  in  each  houfe  of  parhament.  To  fit  in  this  cafe  mufl:  be 
equivalent  to  take  their  feats,  which  is  it's  fignification  in  the  fame 
fentence,  viz.  to  convene  and  fit,  otherwife  the  new  king  would  be 
compelled  to  make  a  feflion,  by  alfenting  to  a  bill  before  he  pro- 
rogued or  diflblved  them.  But  to  guard  againft  any  inconveni- 
ence, which  might  eventually  arife  from  the  uncertainty  of  thefe 
words,  that  part  of  th?  ftatute  6  Ann.  c.  7.  is  repealed  by  the 
37  Geo.  III.  c.  127.  which  ena6ls,  that  in  cafe  of  the  dcmife  of 
his  majefly  betwoen  the  diflblution  of  the  parliament  and  the  day 
appointed  by  the  writs  of  fummons,  then  the  lafl:  preceding  par- 
liament ftiall  immediately  convene  and  fit,  and  continue  for  fix 
months  unlefs  fooner  prorogued  or  diflblved  by  the  new  king  ; 
but  if  the  king  dies  on  the  day  appointed  for  aflembling  the  new 
parhament,  or  at  any  time  after  fuch  day,  and  before  fuch  new 
parliament  fhall  have  met  and  fat,  then  the  new  parhament  in  like 
manner  ihall  meet  and  fit  for  the  fpace  of  fix  months,  unlefs  fooner 
prorogued  or  diflblved. 

determine 
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determine  the  feiTion  of  parliament.  But  It  now  feems  to  be 
allowed,  that  a  prorogation  mufl  be  exprefsly  made,  in  order 
to  determine  the  fefiion.  And,  if  at  the  time  of  an  aclual 
rebellion,  or  imminent  danger  of  invafion,  the  parliament  fiiali 
be  feparated  by  adjournment  or  prorogation,  the  king  is  em- 
powered •  to  call  them  together  by  prcclamatiGn,  with  fourteen 
days  notice  .of  the  time  appointed  for  their  rea-Jembling  (64), 

'  Srat.  30  Geo.  11.  c.  25. 


(64)  This  was  provided  by  a  clauie  in  feveral  militia  a<5is,  but 
•l^iat  provillon  is  materially  altered  by  the  ?6  Geo.  IIL  c.  107.  It 
has  been  held  tlist  after  a  prorogation,  except  under  the  circum- 
ilances  and  in  the  manner  defcribed  in  that  ilatate,  the  king  cannot 
fummon  a  parliament  before  the  day -to  which  it  was  lafc  prorogued. 
And  it  js  uiiderftood,  that  when  a  parliament  is  prorogued  to  a 
<^3rtain  day,  they  do  not  meet  on  that  day,  unlefs  it  be  particularly 
■declared  by  the  proclamation  that  gives  notice  of  the  prorogation, 
:that  they  fhall  maet  for  the  difpatcb  or  bufmefs  ;  and  when  it  has 
not  been  prorogued  by  fuch  a  proclamation,  and  it  is  intended 
that  parliament  iliall  aftually  fit,  it  is  the  eilablifued  praftice  tg 
iiTje  a  proclamation  to  give  notice  that  it  is  for  the  difpatch  of 
^zjufmeis;  and  this  proclamation,  unlefs  upon  forae  urgent  occafion, 
'i)ears  date  at  leaft  forty  days  before  the  meeting.  (2  Half.  239.) 
But  by  26  Geo.  III.-  c.  107.  f.  95.  in  all  cafes  of  actual  invafion  or 
imminent  danger  of  it»  and  in  cafes  of  rebelhon  or  infurre&ion,  the 
king  having  firfl  communicated  the  occafion  to  parliament,  if  fit- 
ting, and  if  no  parhament  be  fitting,  having  notified  the  occafioo 
!by  proclam.ation,  may  order  the  militia  to  be  called  out  and  em- 
•hodied.  And  whenever  this  is  done,  if  the  parliament  be  adjourned 
or  prorogued,  he  fliall  convene  them  v/ithin  fourteen  d?,ys. 

Purfuant  to  this  ftatute  the  parliament  met  on  the  13th  Dec. 
1792  ;  but  now  in  all  c^fes  it  is  enabled  by  the  37  Geo.  III. 
c.  127.  that  whene\'er  hi?  majetty  is  pleafed  to  ifTue  his  prochma- 
tion,  giving  notice  of  liis  intention  that  parliament  fhall  meet  for 
the  difpatch  of  bulinefs  on  any  day  not  lefs  than  fourteen  days 
from  the  date  of  the  proclamation,  the  parliament  (hall  thereby 
ihuid  prorogued  to  that  d^y,  noty/ithftariding  any  previous  proro- 
gation to  a  longer  day. 

By  the  '39  and  40  Geo.  HI.  c.  14.  in  all  cafes  where  both 
toufes  of  parliam.ent  {hall  ftand  adjourned  for  more  than  fourteen 

days, 
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A  DISSOLUTION  IS  the  civil  death  of  the  parliament ;  and 
this  may  be  efFeded  three  ways:   I.  By  the  king's  will,  ex- 
prefled  either  in  perfon  or  by   reprefentation.     For,  as  the 
king  has  the  fole  right  of  convening  the  parliament,  fo  alfo 
it  is  a  branch  of  the  royal  prercgacive,   that  he  may  (when- 
ever he  pleafes)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  it's  exiftence.  If  nothing  had  a  righi-  to  pro- 
rogue or  diflblve  a  parliament  but  itfelf,  it  might  happen  to 
become  perpetual.     And  this  would  be  extremely  dangerous, 
if  at  any  time  it  (hould  attempt  to  encroach  upon  the  execu- 
tive power  :  as  was  fatally  experienced  by  the  unfortunate 
king  Charles  the  firft  ;   i^ho»  having  unadvifedly  pall  an  zGt 
to  continue   the  parliament  then  in  being  till  fuch  time  as  it 
fnould  pleafe  to  diflblve  itfelf,  at  lad  fell  a  facrifice  to  that 
inordinate  power,  which  he   himfelf  had  confented  to  give 
them.     It  is  therefore   extremely  necefl'iry  that  the  crown 
fhould  be  empowered  to  regulate  the  duration  of  thefe  aflem- 
blies,  under  the  limitations  which  the  Englifh  conftitution 
has  prefcribed  :  fo   that,  on  the  one  hand,  they  may  fre- 
quently  and  regularly  come    together   for  the  difpatch  of 
bufinefs,  and  redrei's  of  grievances  ;  and   may   not,  on  the 
other,  even  with  the  confent  of  the  crown,   be  continued  to 
an  inconvenient  or  unconftitutlonal  length  {6^). 

2.  A  PAPLiAMENT  may  be  diffblved  by  the  demife  of  the 
crown.  This  diflblution  formerly  happened  immediately 
ypon  the  death  of  the  reigning  fovereign  :  for  he  being  con- 
days,  the  king  may  ifTue  a  proclamation,  declaring  that  the  parlia- 
ment fhall  meet  on  a  day,  being  not  lefs  than  fourteen  days  from 
the  date  of  fuch  proclamation,  and  the  two  houfes  of  parliament 
ihall  {land  adjourned  to  the  day  and  place  declared  in  fuch  procla- 
mation. And  the  orders,  which  fliall  be  appointed  for  the  day  of 
adjournment,  or  for  any  day  fubfequent  thereto,  except  fuch  as 
fliall  be  fpecially  appointed  for  particular  days,  fhall  be  deemed  to 
be  appointed  for  the  day  of  adjournment  fixed  in  the  proclama- 
tion. 

(65)  A  parliament  may  be  diflblyed  by  proclamation,  as  it  was 
j^uring  the  recefs  in  1806, 

Cdere4 
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/idered  In  law  as  the  head  of  the   parliament,  {caput  princi- 
pwm^  etjinis,)  that  failing,  the  whole  body  was  held  to  be 
extina.     But,  the  calling  a  new  parliament  immt^diately  on 
the  inauguration  of  the  fucceflbr  being  found  inconvenient* 
and  dangers  being  apprehended  from  having  no  parliament 
in  being  in  cafe  of  a  difputed  fucceffion,  it  was  enaaed  by 
the  ftatutes  7  &  8  W.  III.  c.  15.  and  6  Ann.  c.  7.  that  the 
parliamp.nt  in  being  (hall  continue  for  fix  months  afier  the 
death  or  any  king  or  queen,  unlefs  fooner  prorogued  or  dif- 
folved   by  the   fucceflbr:  that,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  feparated  by  adjournment  orproro- 
gation,  it   {hall  notwithftanding  affemble  immediately  :  and 
that,  if  no  parliament  is  then  in  being,  the  memb-rs  of  the  laft 
parliament  fliall  aflemble,  and  be  again  a  parliament. 

E  189  ]        3.  Lastly,   a  parliament  may  be  diflblved  or  expire  by 
length  of  time.     For  if  either  the  legiflitive  body  were  per- 
petual ;  or  might  laft  for  the  life  of  the  prince  who  convened 
them,  as  formerly ;   and  were  fo  to  be  fupplied,  by  ocqafion- 
ally  filling  the  vacancies  with  new  repre/entatives  j   in  thefe 
cafes,  if  it  were  once  corrupted,   the  evil  would  be  paft  all 
remedy :  but  when  different  bodies  fucceed  each  other,  if 
the   people  fee  caufe  to  difapprove  of  the  prefent,  they  may 
rcftify  it's  faults  in  the  next.     A  legiflative  aflembly  alfo, 
which  is  fure  to  be  feparated  again,  (whereby  it's  members 
will  themfelves  become  private  men,  and  fubjed  to  the  full 
extent  of  the  laws  which  they  have  enaded  for  others,)  will 
think  themfelves  bound,  in  intereft  as  well  as  duty,  to  make 
only  fuch  laws  as  are  good.     The  utmoft  extent  of  time  that 
the  fame  parliament  was  allowed  to  fit,  by  the  ftatue  6  W. 
&  M.  c.  2.  was  three  years  ;   after   the  expiration  of  which, 
reckoning  from  the  return  of  the  firft  fummons,  the  pariia- 
met  was  to  have  no  longer  continuance.    But  by  the  flatute 
I  Geo.  I.  ft.  2.  c.  38.  (in  order,  profeiTedly,   to  prevent  the 
great  and  continued  expences  of  frequent  ele^ions,  and  the 
violent  heats  and  animofities  confequent  thereupon,  and  for 
the  peace  and  fecurity  of  the  government  then  juft  recover- 
ing from  the  late  rebellion)  this  term  was  prolonged  to  fevon 

years: 
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years  :  and,  what  alone  is  an  inftance  of  the  vaft  authority 
of  parliament,  the  very  fame  houfe,  that  waschofen  for  three 
years,  enacted  it's  own  continuance  for  feven  {6§).  So  that, 
as  our  conftitution  now  (lands,  the  parliament  muft  expire, 
or  die  a  natural  death,  at  the  end  of  every  feventh  year  ;  if 
not  fooner  diflblved  by  the  royal  prerogative. 


{66)  This  has  been  thought  by  many  an  unconftitutional  exer- 
tion of  their  authority  ;  and  the  reafon  given  is,  that  thofe  who 
had  a  power  delegated  to  them  for  three  years  only,  could  have 
no  right  to  extend  that  term  to  feven  years.  But  this  has  always 
appeared  to  me  to  be  a  fallacious  mode  of  confidering  the  fubjeft. 
Before  the  triennial  a<ft,  6  W.  &  M.  the  duration  of  parliament  was 
only  limited  by  the  pleafure  or  death  of  the  king  ;  and  it  never  can 
be  fuppofed  that  the  next,  or  any  fucceeding  parliament,  had  not 
the  power  of  repealing  the  triennial  a<fl ;  and  if  that  had  been 
done,  then,  as  before,  they  might  have  fat  feventeen  or  feventy 
years.  It  is  certainly  true,  that  the  fimple  repeal  of  a  former  lla- 
tute  would  have  extended  their  continuance  much  beyond  what 
was  done  by  the  fepteajjial  a(5^. 
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CHAPTER    THE    THIRD. 


OF    THE    KING,     AND    HIS    TITLE. 


THE.  fupreme  executive  power  of  thefe  kingdoms  iS 
vefted  by  our  laws  in  a  fingle  perfon,  the  king  or 
queen  :  for  it  matters  not  to  which  fcx  the  crown  defcends  ; 
but  the  perfon  entitled  to  it,  whether  male  or  female,  is  im- 
mediately invefted  with  all  the  enfigns,  rights,  and  preroga- 
tives ©f  fovereign  power  5  as  is  declared  by  ftatute  i  Mar. 
ft.  3.  c.  J. 

In  difcourfing  of  the  royal  rights  and  authority,  I  fhall 
confider  the  king  under  fix  diitindl:  views  :  1.  With  regard 
to  his  title.  2.  His  royal  family.  3.  His  councils.  4.  His 
duties.  5.  His  prerogative.  6.  His  revenue.  And  firft, 
with  regard  to  his  title. 

The  executive  power  of  the  Englifh  nation  being  vefted 
in  a  fingle  perfon,  by  the  general  confent  of  the  people,  the 
evidence  of  which  general  confent  is  long  and  immemorial 
ufage,  it  became  necefi^ary  to  the  freedom  and  peace  of  the 
ftatc,  that  a  rule  (hould  be  laid  down,  uniform,  univerfal, 
and  permanent ;  in  order  to  mark  out  with  precifion,  ivho 
is  that  fingle  perfon,  to  whom  are  committed  (In  fub- 
j[ervience  to  the  law  of  the  land)  the  care  and  protedlion  of 
the  cotTimunlty  ;  and  to  whom,  in  return,  the  duty  and  al- 
legiance of  every  individual  are  due.  It  is  of  the  highefl  im- 
portance to  the  public  tranquillity,  and  to  the  confciences 

of 


of  private  merij.  tKat  this  rule  fticuM  be  clear  and  invirfput- 
nble  ;  and  our  conftltution  has  rot  left  us  in  the  dark  upon' 
this  material  occafion.  It  will  therefore  be  the  endeavour 
of  this  chapter  to  trace  cut  the  conftitutronal  doclrlne  of  thc- 
royal  fuccefFion,  with  that  freedom  and  re.:;:ard  to  truth,  yet 
mixed  with  tliat  reverence  and  refpeif^,  which  the  principles 
of  liberty  and  the  dignify  of  the  fubjcdl  require. 

The  ^rand  fundamental  maxirp,  upon  which  the j^vj  corQ" 
nae,  or  right  of  fuccefifion  to  the  throne  of  thefe  icingdoms, 
depends,  I  take  to  be  this  :  "  that  the  crown  is,  by  common 
**  law  and  conftitutiorKil  cuftom,  hereditary  ^  and  this  in  a 
*^*  manner  peculiar  to  itfelf  :  but  that  the  right  of  inheritance 
*'  may  from  time  to  time  be  changed  or  limired  by  a£l  of 
**  parliament ;  under  which  limitations  the  crown  ftill  con- 
*'  tinues  hereditary."  And  this  propoilrlon  it  will  be  the 
bufinefs  of  this  chapter  to  prove,  in  all  its  branches  ;  firil:, 
that  the  crown  is  hereditary ;  fccondjy,  that  it  is  hereditary 
in  a  m.anner  pecuHar  to  itlelf ,  thirdly,  that  this  inheritance 
i^  fubjecl  to  limitation  by  parliament  ;  laiUy,  that  when  it  is- 
io  limited,  it  is  hereditary  in  the  new  proprietor. 

1.  First,  it  is  in  general  hered'ttaryy  or  defcendible  to 
the  next  heir,  on  the  death  or  demife  of  the  laft  proprietor* 
All  reg  )1  governments  mud  be  either  hereditary  or  eleclive  : 
and,  at  I  believe  there  is  no  inftance  whcrt^in  the  crown  of 
England  has  ever  been  afierted  to  be  eledive,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  klng^ 
Charles  I.,  it  muft  of  confequence  be  hcredirary.  Yet  while 
i  aflcrt  an  hereditary,  I  bv  no  means  intend  Tijiire  dknno-f 
title  to  the  throne.  Such  a  title  mav  be  allowed  to  have  fub- 
filled  under  the  theocratic  eUablinimei^s  of  the  children  of 
Ifrael  in  Paleftine  :  but  it  never  yet  fabfifted  in  any  other 
country ;  fave  only  fo  far  as  kingdorr.s,  like  other  human  fa- 
bricks,  are  fubjecl  to  the  genei'al  and  ordinary  difpenfation* 
of  providence.  Nor  indeed  have  ^ijiircd'ivlno  and  an  hereditary 
right  any  neccfTary  conneclion  with  e^ch  other;  as  fome  have 
Tery  weakly  imagined.     The  titles  of  D.;vid  and  Ji-hu  were 

ctjuaily 


19*  7h€  Rights  Book  I. 

cquzWy  Jure  divitio,  as  thofe  of  either  Solomon  or  Ahab  ;  and 
yet  David  flew  the  fens  of  his  predcccflbr,  and  Jehu  his  pre- 
deceflbr  himfelf.  And  when  our  kings  have  the  fame  warrant 
as  they  had,  whether  it  be  to  fit  upon  the  throne  of  their  fa- 
thers, or  todeftroy  the  houfe  of  the  preceding  fovereign,  they 
will  then,  and  not  before,  poiTefs  the  crown  of  England  by 
a  right  like  theirs,  immediately  derived  from  heaven.  The 
hereditary  right  which  the  laws  of  England  acknowledge, 
owes  it's  origin  to  the  founders  of  our  conftitution,  and  to 
them  only.  It  has  no  relation  to,  nor  depends  upon,  the 
civil  laws  of  the  Jevi^s,  the  Greeks,  the  Romans,  or  any 
other  nation  upon  earth  :  the  municipal  laws  of  one  fociety 
having  no  conne£tion  with,  or  influence  upon,  the  funda- 
mental polity  of  another.  The  founders  of  our  Englifli  mo- 
narchy might  perhaps,  if  they  had  thought  proper,  have  made 
it  an  eledlive  monarchy  :  but  they  rather  chofe,  and  upon  good 
reafon,  to  eftabiiih  originally  a  fucceflfion  by  inheritance.  This 
has  been  acquiefced  in  by  general  confent ;  and  ripened  by 
degrees  into  common  law  :  the  very  fame  title  that  every 
private  man  has  to  his  own  eflate.  Lands  are  not  naturally 
defcendible  any  more  than  thrones  :  but  the  lav/ has  thought 
proper,  for  the  benefit  and  peace  of  the  public,  to  eftablifh 
hereditary  fuccefllon  in  the  one  as  well  as  the  other. 

It  mufl  be  owned,  an  eled^ive  monarchy  feems  to  be  the 
mod  obvious,  and  befl  fuited  of  any  to  the  rational  princi- 
ples of  government,  and  the  freedom  of  human  nature  :  and 
accordingly  we  find  from  hiftoiy  that,  in  the  infancy  and  firft 
rudiments  of  almoft  every  (late,  the  leader,  chief  ma- 
giftrate,  or  prince,  hath  ufually  been  ele£live.  And,  if  the 
individuals  who  compofe  that  ftatc  could  always  continue  true 
to  firfl.  principles,  uninfluenced  by  pafllon  or  prejudice,  un- 
aflTailed  by  corruption,  and  unawed  by  violence,  ele£live  fuc-  j 
ceflion  were  as  much  to  be  defired  in  a  kingdom,  as  in  other 
inferior  communities.  The  bed,  the  wifefl,  and  the  braveft 
man  would  then  be  fure  of  receiving  that  crown,  which  his 
endowments  have  merited  ;  and  the  fenfc  of  an  unbiafl"ei  ma- 
jority would  be  dutifully  acquiefced  in  by  the  few  who  were      | 
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of  different  opmlons.  But  hiaory  and  obfervatlon  will  inform 
us,  that  eledions  of  every  kind  (m  the  prefent  ftate  of  humaa 
nature)  are  too  frequently  brought  about  by  influence,  partia- 
lity, and  artifice  :  and,  even  where  the  cafe  is  otherwife,  thefe 
pradices  will  be  often   fufpeded,  and  as  coRftantly  charged 
upon  the  fuccefsful,  by  a  fpienetic  difappointed  minority,  fhis 
is  an  evil  to  which  all   Societies  are  liable;   as  well  thofe  of  a 
private  and  domeftic  kind,  as  the  great  community  of  the  pub- 
lic, which  regulates  and  includes  the  reft.     But  in  the  for- 
mer there  is  this  advantage ;  that   fuch  fufpicions,  if  falfe, 
proceed  no  farther  than  jealoufies  and  murmurs,  which  time 
will  eiFcaually  fupprefs }   and,  if  true,  the  injuftice  may  be 
remedied  by  legal  means,  by  aa  appeal  to  thofe  tribunals  to 
which  every  member  of  fociety  has  (by  becoming  fuch)  vir- 
tually  engaged  tofubmit.     Whereas,  in  the  great  and  indc 
pendent   fociety,  which  every  nation   compofes,   there  is  no 
fuperior  to  refort  to  but  the  law  of  nature  ;  no  method  to  re- 
drefs  the  infringements  of  that  law  but  the  adual  exertion  of 
private  force.     As  therefore  between  two  nations,  complain- 
ing of  mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
law  of  arms  ;  fo  in  one  and  the  fame  nation,  when  the  fun« 
damental  principles  of  their  common  union  are  fuppofed  to  be 
invaded,  and  more  efpccially  when  the  appointment  of  their 
chief  m2giaratc  is  alleged  to  be  unduly  made,the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  God  of 
battles,   the  only  procefs  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  inteftine  war.     An  hereditary  fuc- 
ceffion  to  the  crown  is  therefore  now  eftablifhed,  in  this  and 
moft  other  countries,  in  order  to  prevent  that  periodical  blood- 
fhed  and  mifery,  which  the  hiftory  of  antient  imperial  Rome 
and  the  more   modern  experience  of  Poland  and  Germany, 
may  (hew  us  ar«  the  confequences  of  eleaive  kingdoms. 

2.  But,  fecondly,  as  to  the  particular  mode  of  inherit, 
ance,  it  in  general  correfponds  with  the  feodal  path  of  de- 
fcents,  chalked  out  by  the  common  law  in  the  fucceflion  to 
landedeftates ;  yet  with  one  or  two  material  exceptions.  Like 
cRatcs,  the  crown  will  defcend  lineally  to  the  iiTueof  the  reiVn- 
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ing  monarch  :  as  It  did  from  king  John  to  Richard  II.,  through 
t  ^94  J. a  regular  pedigree  of  fix  lineal  generations.  As  in  commcii 
defcents,  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  are  ftri6tly  adhered  to. 
Thus  Edward  V.  fucceeded  to  the  crown  in  preference  to 
Richard  his  younger  brother  and  Elizabeth  his  elder  fifter. 
Like  lands  or  tenements,  the  crown,  on  failure  of  the  male 
line,  defcends  to  the  iflue  female  -,  according  to  the  ancient 
Britilli  cuftom  remarked  by  Tzc'itus^ ', 'Jo/e fit  foemitjarujn 
**  duclu  bellarCi  et  fexum  in  imperils  non  difcernere.^'  Thus 
ISIaiy  I.  fucceeded  to  Edward  VI.  ;  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  of  Henry  VII.,  fucceeded  on 
failure  of  the  line  of  Henry  VIII.,  his  fon.  But,  among  the 
females,  the  crown  dtfcendsby  right  of  primogeniture  to  the 
eldeft  daughter  only  and  her'ifflie  ;  and  not,  as  in  common  in- 
heritances, to  all  the  daughters  at  once  *,  the  evident  neceflity 
of  a  fole  fucceflion  to  the  throne  having  occafioned  the  royal 
law  of  defcents  to  depart  from  the  common  law  in  this  re- 
fpe61: :  and  therefore  queen  Mary  on  the  death  of  her  brother 
fucceeded  to  the  crown  alone,  and  not  in  partnerfliip  with 
her  filler  Elizabeth.  Again  :  the  dcdrine  of  reprefentation 
prevails  in  the  defcent  of  the  crown,  as  it  does  in  other  inhe- 
ritances *,  whereby  the  lineal  defcendants  of  any  perfon  de« 
ceafed  (land  in  the  fame  place  as  their  anceftor,  if  living, 
would  have  done.  Thus  Richard  11.  fucceeded  his  grandfather 
Edward  III.,  in  right  of  his  father  the  black  prince  ;  to  the 
exclufion  of  all  his  uncles,  his  grandfather's  younger  children. 
LaiUy,  on  failure  of  lineal  defcendants,  the  crown  goes  to  the 
next  collateral  relations  of  the  late  king  ;  provided  they  are 
lineally  defcended  from  the  blood  royal,  that  is,  from  that 
royal  ftock  which  originally  acquired  the  crown.  Thus  Hen- 
ry!, fucceeded  to  Vyijliam  lI.,John  to  Richard  I.,and  James  I» 
to  Elizabeth  ;  being  all  derived  from  the  conqueror,  who  was 
then  the  only  regal  llocR*,  B-ut  herein  there  is  no  objeclion 
(as  in  the  cafe  of  common  defcents)  to  the  fucceffion  of  a  bro- 
ther, an  uncle,  or  other  collateral  relation,  of  the  half  hXood  ; 
that  is,  where  the  relationfhip  proceeds  not  from  the  fame 
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toiiple  ofanceUors  (which  conditutes  a  kinfiman  of  the  ivhole 

biood)  but  from  •xfuigle  anceitor  only  ;   as  when  two  perfons 

are  derived  from  the  fame  father,  and  not  from  the  fame 

mother,  or  vice  verfa  :,  provided  only,  that  the  one  anceflor,   [   195  ] 

from  who.n  both  are  defcended,  be  that  from  whofe  veins  the 

blood  royal  is  communicated  to  each.  Thus  Mary  I.  inherited 

to  Edward  VI.,  and  Elizabeth  inherited  to  Mary,  all  children 

of  the  fame  father,  king  Henry  VIII.,  but  all  by  different 

mothers.     The  reafon  of  which  diverfity,  between  royal  and 

common  defcents,  will  be  better  underftood  hereafter,  when 

we  exam/me  the  nature  of  inheritances  in  general. 

3.  The  do£lrine  of  hereditary  right  does  by  no  means  im- 
ply an  indefcajible  right  to  the  throne.     No  man  will,  I  think, 
aflert  this,  that  has  confidered 'our  laws,  conftitution,  and  hif- 
tory,  without  prejudice,  and  with  any  degree  of  attention.  It 
is  unqaellionably  in  the  bread  of  the  fupreme  legiflative  au- 
thority of  this  kingdom,   the  king  and  both  houfes  of  parlia- 
ment, to  defeat  this  hereditary  right  ;  and,  by  particular  en- 
tails, limitations,  and  provifions,  to  exclude  the  immediate 
heir,  and  veft  the  inheritance  in  any  one  elfe.  This  is  (tridly 
confonant  to  our  laws  and  conftitution  •,   as  may  be  gathered 
from  the  expreflion  fo  frequently  ufed  in  our  ftatute  book,  of 
•*  the  king's  majefty,  his  heirs,   and  fucceflbrs."     In  which 
we  may  obferve,  that  as  the  word  **  heirs,"  neceflarily  im- 
plies an  inheritance  or  hereditary  right,  generally  fubfifting 
in  the  royal  perfon  ;   fo  the  word   "  fucceflbrs,"  diftin61:ly 
taken,   muft   imply  that  this  inheritance  may  fometimes  be 
broken  through  ;  or,  that  there  may  be  a  fucceflbr,  without 
being  the  heir,  of  the  king.   And  this  is  fo  extremely  reafori- 
able,  that  without  fuch  a  power,  lodged  fomewhere,  our  polity  I 
would  be  very  defe£live.  For,  let  us  barely  fuppofe  fo  melaa-   ! 
choly  a  cafe,  as  that  the  heir  apparent  fhould  be  a  lunatic, 
an  idiot,  or  otherwife  incapable'of  reigning  :   how  miferable   i 
would  the  condition  of  the  nation  be,  if  he  were  al/o  inca- 
pable of  being  fet  afide  !  —  It  is  therefore  neceflary  that  this   '^ 
power  {hould  be  lodged  fomewhere  :  and  yet  the  inheritance* 
and  regal  dignity,  would  be  very  precarious  indeed,   if  this 
power  were  (xprefsly  and  avowedly  lodged  in  the  hands  of  the 
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fubje^l  only,  to  be  exerted  whenever  prejudice,  caprice,  or 
difcontent  fh  uld  happen  to  take  the  lead.  Confequently  it 
can  no  where  be  fo  properly  lodged  as  in  the  two  houfes  of 
L  19^  ]  parliament,  by  and  with  the  confent  of  the  reigning  king ; 
who,  it  is  not  to  be  fuppofed,  will  agree  to  any  thing  impro- 
perly prejudicial  to  the  rights  of  his  own  defcendants.  And 
therefore  in  the  king,  lords,  and  commons,  in  parliament  af- 
fembled,  our  laws  have  exprefsly  lodged  it. 

4.  But,  fourthly  ;  however  the  crown  may  be  limited  or 
tiansi erred,  it  flill  retains  it's  defcendible  quality,  and  be- 
comes hereditary  in  the  wearer  of  it.  And  hence  in  our  law 
the  king  is  faid  never  to  die,  in  his  political  capacity ;  though, 
in  common  with  other  men,  he  is  fubje£l  to  mortality  in  his 
natural :  becaufe  immediately  upon  the  natural  death  of  Hen- 
ry, William,  or  Edward,  the  king  furvives  in  his  fucceflbr. 
For  the  right  of  the  crown  vefts,  co  bijlantiy  upon  his  heir; 
either  the  haeres  tiaiusy  if  the  courfe  of  defcent  remains  un- 
impeached,  or  the  hahesfadlus^  if  the  inheritance  be  under  any 
particular  fettlement.  So  that  there  can  be  no  interregnum  (1) ; 
but,  as  fir  Matthew  Hale  ^  obferves,  the  right  of  fovereignty 
is  fully  invefled  in  the  fucceflbr  by  the  very  defcent  of  the 
crown.  And  therefore,  however  acquired,  it  becomes  in  him 
abfolutely  hereditary,  unlefs  by  the  rules  of  the  limitation  it 
^Xo  otherwife  ordered  and  determined.  In  the  fame  manner^ 
as  landed  eftates,  to  continue  our  former  comparifon,  are  by 
the  law  hereditary,  or  defcendible  to  the  heirs  of  the  owner  ; 
but  flill  there  exifts  a  power,  by  which  the  property  of  thofe 
lands  may  be  transferred  to  another  perfon.  If  this  transfer 
be  made  (imply  and  abfolutely,  the  lands  will  be  hereditary 
in  the  new  owner,  and  defcend  to  his  heir  at  law  :  but  if  the 
traasfer  be  clogged  with  any  limitations,  conditions^  or  en- 

"  1  Hift.  P.  C.  61. 


(l)  Hence  the  ilatutes  paffed  in  the  firft  year  after  the  reftora- 
tion  of  Car.  II.  are  always  called  the  acts  in  the  twelfth  year  of 
his  reign  ;  and  all  the^other  legal  proceedings  of  that  reign  are 
reckoned  from  the  year  1648,  aud  not  from  1660. 
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tails,  the  lands  mud  defcend  in  that  channel,  fo  limited  and 
prefcribed,  and  no  other. 

Iw  thefe  four  points  confifts,  as  I  take  it,  the  conftitutional 
notion  of  hereditary  right  to  the  throne  :  which  will  be  dill 
farther  elucidated,  and  made  clear  beyond  all  difpute,  from 
a  (hort  hiftorical  view  of  the  fucceflions  to  the  crown  of  Eng- 
land, the  doctrines  of  our  antient  lawyers,  and  the  feveral 
a£ls  of  parliament  that  have  from  time  to  rime  been  made, 
to  create,  to  declare,  to  confirm,  to  limit,  or  to  bar  the  he- 
reditary title  to  the  throne.  And  in  the  purfuit  of  this  in-  r  iq-»  n 
quiry  we  (hall  find,  that,  from  the  days  of  Egbert,  the  firft 
fole  monarch  of  this  kingdom,  even  to  the  prefent,  the  four 
cardinal  maxims  above  mentioned  have  ever  been  held  the 
conftitutional  canons  of  fuccefTion.  It  is  true,  the  fucceflion, 
through  fraud,  or  force,  or  fometimes  through  neceflity,  wiien 
in  hoftile  times  the  crown  defcended  on  a  minor  or  the  like, 
has  been  very  frequently  fufpended ;  but  has  generally  at 
laft  returned  back  into  the  old  hereditary  channel,  though 
fometimes  a  very  confiderable  period  has  intervened*  And, 
even  in  thofe  inftances  where  the  fucceflion  has  been  vio- 
lated, the  crown  has  ever  been  looked  upon  as  hereditary  in 
the  wearer  of  it.  Of  which  the  ufurpers  themfelves  were 
fo  fenfible,  that  they  for  |:he  moft  part  endeavoured  to  vamp 
up  fome  feeble  {hew  of  a  title  by  defcent,  in  order  to  amufc 
the  people,  while  they  gained  the  poifeflion  of  the  kingdom. 
And,  when  pofleflion  was  once  gained,  they  confidered  it  as 
the  purchafe  or  acquifition  of  a  new  eftate  of  inheritance, 
and  tranfmitted  or  endeavoured  fo  tranfmit  it  to  their  owa 
pofterity,  by  a  kind  qf  hereditary  right  gf  ufurpatioi). 

King  Egbert,  about  the  year  800,  fpund  himfelf  in  pof- 
felTion  of  the  throne  of  the  weft  Saxons,  by  a  long  and  un- 
difturbed  defcent  fron)  his  apceflors  of  above  three  hundred 
years.  How  hjs  anceftofs  acquired  their  title,  whether  by 
force,  by  fraud,  by  contract,  or  by  election,  it  matters  not 
much  to  inquire  ;  and  is  indeed  a  point  of  fuch  high  an. 
tiquity,  as  mud  render  all   inquiries  at  bed  but  plaufible 
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guefTes.  His  right  mud  be  fuppofed  indifputably  good,  be- 
caufe  we  know  no  better.  The  other  kingdoms  of  the  hep* 
tarchv  he  acquired,  fomeby  confent,  but  mod  by  a  voluntary 
fubmiflion.  And  it  is  an  eftabliflied  maxim  in  civil  polity, 
and  the  law  of  nations,  that  when  one  country  is  united  to 
another  in  fuch  a  manner,  as  that  one  keeps  it's  government 
and  dates,  and  the  other  lofes  them  ;  the  latter  entirely  aflimi- 
lates  with  or  is  melted  down  in  the  former,  and  mud  adopt 
it's  laws  and  cudoms  ^.  And  in  purfuance  of  this  maxina 
there  hath  ever  been,  fince  the  union  of  the  heptarchy  in  king 
[  198  ]  Egbert,  a  general  acquiefcence  under  the  hereditary  mo- 
narchy of  the  wed  Saxons,  through  all  the  united  king- 
doms. 

From  Egbert  to,  the  death  of  Edmund  Ironfide,  a  period 
of  above  two  hundred  years,  the  crown  defccnded  regularly, 
through  a  fuccedion  of  fifteen  princes,  without  any  deviation 
or  interruption  :  fave  only  that  the  fons  of  king  Ethelwolf 
fucceeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of 
fuccedion  prefcribed  by  their  father,  and  confirmed  by  the 
wittena-gemote,  in  the  heat  of  the  Danidi  invafions;  and 
alfo  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minor,  the 
times  being  very  troublefome  and  dangerous.  But  this  was 
with  a  view  to  preferve,  and  not  to  dellroy,  the  fuccedion  j 
and  accordingly  Edwy  fucceeded  him. 

King  Edmundlronfide  was  obliged,  by  the  hodile  irrup- 
tion of  the  Danes,  at  fird  to  divide  his  kingdom  with  Canute 
king  of  Denmark ;  and  Canute,  after  his  death,  feized  the 
whole  of  it,  Edmund's  fons  being  driven  into  foreign  coun- 
tries. Here  the  fuccedion  was  fufpended  by  a6lual  force,  and 
a  new  family  introduced  upon  the  throne  :  in  whom  however 
this  new  acquiredthrone  continued  hereditary  for  three  reigns; 
when,  upon  the  death  of  Elardiknute,  the  antient  Saxon  line 
was  rcdored  in  the  perfon  of  Edward  the  confedbr. 

«=  Pufi:  L.  of  N.  and  N.  b.  S.  c.  12.  §  6. 
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He  was  not  indeed  the  true  heir  to  the  crown,  being  the 
younger  brother  of  king  Edmund  Iron  fide,  who  had  a  fon 
Edward,  firnamed  (from  his  txiic)  iiie  outlaw,  ftlll  living. 
But  this  Ton  was  then  in  Hungary  \  and,  the  Englifli  having 
juft  (haken  off  the  Danifh  yoke,  it  v/as  necefTary  that  feme- 
body  on  the  fpot  ihould  mount  the  throne  •,  and  the  confeflbr 
was  ihe  next  of  the  royal  line  then  in  England.  On  his  de- 
ceafe  without  iilue,  Harold  li.  ufurped  the  throne;  and  almoft 
at  the  fame  initant  came  on  the  Norman  invafion  :  the  right 
to  the  crown  being  all  the  time  in  Edgar,  firnamed  Atheling, 
(which  fignifies  in  the  Sa:<on  language  iiluftriQus^  or  or  royal 
blood,)  who  wasthe  fon  of  Edward  the  outlaw,  and  grandfcn 
of  Edmund  Ironfide  ;  or,  as  Matthew  Paris  "^  well  exprefTes  [  199  ] 
the  fenfe  of  our  old  conflitution,  **  Edmundus  aiitem  latuf- 
^^  ferreum^  re>:  naturalis  de  Jiirpe  reginn,  gemiit  Edwardiwi  : 
**  et  Edwardiis  genuit  Edgarutn,  ciii  de  jure  dehebatur  regtuim 
**  Anglorum" 

William  the  Norman  claimed  tht  crown  by  virtue  of  a 
pretended  grant  from  king  Edward  the  confeflbr  ;  a  grant 
which,  if  rtal,  was  in  itfeif  utterly  invalid  :  beciiufe  it  was 
made,  as  Harold  well  obferved  in  his  reply  to  William's  de- 
mand ^,  "  ahfque  generali  fenatuSi  et  populi  conveniu  ei  ediclo  ,-" 
which  alfo  very  plainly  implies,  that  it  then  was  generally 
underftood  that  the  king,  with  confent  of  the  general  council, 
might  difpofe  of  the  crown  and  change  the  line  cf  fucceffion. 
William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  fubjecl,  and  an  uittx  ilranger  to  the 
royal  blood.  Edgar  Athcling's  undoubted,  right  was  over- 
whelmed by  the  violence  of  the  times  ;  though  frequently 
alTerted  by  the  Englifh  nobility  after  the  conqueft,  till  fuch 
time  as  he  died  without  ilTue:  but  all  their  attempts  proved 
unfuccefsful,  and  only  ferved  the  more  firmly  to  eftablifh  the 
crown  in  t!ie  family  which  had  newly  acquired  it. 

This  conquefl  then  by  William  of  Normandy  wa-,  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of 

*  A.D,  ic66.  «  William  cf  IMalmO).  /.  7. 
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England  into  a  new  family  ;  but,  the  crown  being  fo  tranf- 

ferred,  all  the  inherent  properties  of  the  crown  were  with  i* 

transferred  alfo.     For,  the  vidlory  obtained  at  Haftings  npt 

being  ^  a  victory  over  the  nation  colle6lively,  but  only  over 

jthe  perfon  of  Harold,  the  only  right  that  the  conqueror 

could  pretend  to  ac(juire  thereby,  was  the  right  to  poffefs  the 

crown  of  England,  not  to  alter  the  nature  of  the  government. 

And  therefore,  as  the  Englifli  laws  ftill  remained  in  force, 

he  muft  neceffarily  take  the  crown  fubje<fb  to  thofe  laws,  and 

with  all  it*s  inherent  properties ;  the  iirft  and  principal  of 

which  was  it's  defcendibility.     Here  then  we  muft  drop  our 

race  of  Saxon  kings,  at  leaft  for  a  while,  and  derjve  our 

defcents  from  \^^illiam   the  conqueror  as  from  a  new  ftock, 

who  acquired  by  right  of  war  (fuch  as  it  is,  yet  ftill  the  det^.^ 

£  200  ]  «'Vr  refort  of  kings)  a  ftrong  and  undifputed  title  tQ  the  in? 

heritable  crpw  of  England. 

Accordingly  \t  dcfcended  from  him  to  his  fons  "Wil- 
liam II.  and  Henry  I.  Robert,  it  muft  be  owned,  his  cldeft 
fon,  was  kept  out  of  pofTcflion  by  the  arts  and  viplence  of  his 
brethren  *,  who  perhaps  might  proceed  upon  a  notion,  which 
prevailed  for  fome  time  in  the  law  of  defcents,  (though  never 
adopted  as  the  rule  of  public  fucceflions^),  that  when  the  eldeft 
fon  was  already  provided  for,  (as  Robert  wasconilituted  duke 
of  Normandy  by  his  father's  will,)  in  fuch  a  cafe  the  next 
brother  was  entitled  to  enjoy  the  reft  of  their  father's  inherit- 
ance. But,  as  he  died  without  iflue,  Henry  at  laft  had  a 
good  title  to  the  throne,  whatever  he  might  have  at  firft, 

Stephen  of  Blois,  who  fucceeded  him,  was  indeed  the 
grandfon  of  the  conqueror,  by  Adelicia  his  daughter,  and 
claimed  the  throne  by  a  feeble  kind  of  hereditary  right :  not 
as  being  the  neareft  of  the  male  line,  but  as  the  neareft  male 
of  the  blood  royal,  excepting  his  elder  brother  TiieobaJd  ; 
who  was  earl  of  Blois,  and  therefore  feems  to  have  waved, 
as  he  certainly  never  infifted  on,  fo  troublefome  and  precar 

f  Hale,  Hift.  C  L.  <r.5,  Scld.  review  ^  See  lord  I.yttleton's  life  of  Hen.  U. 
of  liiKes.  c.  8.  Vol.  I,  p.  467. 
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tious  a  claim.  The  real  right  was  in  the  emprefs  Matilda  or 
Maud,  the  daughter  of  Henry  I.  ;  the  rule  of  fuccelTion  being' 
(where  women  are  admitted  at  all)  that  the  daughter  of  a 
fon  fhall  be  preferred  to  the  fon  of  a  daughter.  So  that. Ste- 
phen was  little  better  than  a  mere  ufurper  j  and  therefore  he 
rather  choofe  to  rely  on  a  title  by  election^,  while  the  emprefs 
Maud  did  not  fail  to  aflert  her  hereditary  right  by  the  fw^rd  ; 
which  difpute  was  attended  with  various  fuccefs,  and  ended 
at  laft  in  the  compromifc  made  at  Wallingford,  that  Stephen 
(hould  keep  the  crown,  but  that  Henry  the  fon  ot  Maud 
ihould  fucceed  him  ;  as  he  afterwards  accordingly  did. 

Henry,  the  fecpnd  of  that  name,  was  (next  after  his  mo^ 
ther  Matilda)  the  undoubted  heir  of  William  the  conqueror  j 
J)Ut  he  had  alfo  another  connexion  in  blood,  which  endeared  ♦ 
him  dill  farther  to  the  Englilh.     He  was  lineally  defcended    C  2ox  ^ 
from  Edmund  Ironfide,  the  laft  of  the  3'«ixon  race  of  here- 
ditary kings.     For  Edward  the  outlaw,  the  fon  of  Edmund 
Ironfide,  had  (befides  Edgar  Atheling,  who  died  without  iflUe) 
a  daughter  Margaret,  who  was  married  to  Malcolm  king  of 
Scotland ;  and  in  her  the  Saxon  hereditary  right  refided.  By- 
Malcolm  (he  had  feveral  children,   and  among  the  reft  Ma- 
tilda the   wife  of  Henry  I.,  who  by  him  had  the  emprefs 
Maud,  the  mother  of  Henry  II.     Upon  which  account  the 
Saxon  line  is  in  our   hiftories  frequently  faid  to  have  been 
reftored  in  his  perfon:   though  in  reality  that  right  fubfifted 
in   the  fens  of  Malcolm  by  queen  Margaret  j    king  Henry's 
beft  title  being  as  heir  to  the  conqueror. 

From  Henry  II.  the  crown  defcended  to  his  eldeft  fon 
Richard  I.,  who  dying  childlefs,  the  right  vefted  in  his  ne- 
phew Arthur,  the  fon  of  Geoffrey  his  next  brother :  but  John, 
the  youngeft  fon  of  king  Henry,  feized  the  throne  j  chiming, 
/us  appears  from  his  charters,  the  crown  by  hereditary  right  \: 
fhat  is  to  fay,  he  w^s  next  of  kin  to  the  deceafcd  king,  being 

J*  **  Ego  Stff>banui  Del  gratia  ajfcnfu  '  '•^-^Regni  Angl'u:  ;    quod  nobis  jure 

*•  cleri  et  fopuli  in  rtgem  Anglorum  eUiius  csmpctit  baerediturio."     Spehn.  Hi  if.  R, 

/«  *^cr{Cart.  AD.  1 136.  R:c.  de  Hagu-  J,i„  a^ud  Wilkins.  354. 
(tild.  314.  Hearne  ad  Cuil.  Ncuir.  71X.) 
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hi»  furviving  brother:  whereas    Arthur  was   removed  one 
degree  farther,  being  his  brother's  fon,  though  by  right  of 
reprefentation  he   ftood  in  the  place  of  his  father  Geoffrey. 
And   however  flimfy  this  title,  and  thofe  of  William  Rufus 
and  Stephen  of  Blois,  may  appear  at  this  diftance  to  us,  after 
the  law  of  defcents  hath  now  been  fettled  for  fo  many  cen- 
tU'/*^s,  they  were  fufficient  to  puzzle  the  underftandings  of 
our  brave,   but  unlettered,   anceftors.     Nor  indeed  can  we 
wonder  'at  the  number  of  partizans,   who  efpoufed  the  pre- 
tenfions  of  king  John  in  particular  ;   fince  even  in  the  reign 
of  his  father  king  Henry  II.,  it  was  a  point  undetermined' ; 
whetlier,  even  in  common  inheritances,  the  child  of  an  elder 
brother  (liould  fucceed  to  the  land  in  right  of  reprefentation, 
or  the   younger  furviving  brother  in  right  of  proximity  of 
blood.     Nor  is  it  to  this  day  decided  in  the  collateral  fuccef- 
iion  to  the  fiefs  of  the  empire,  whether  the  order  of  the  flocks, 
or  the  proximity  of  degree,  (hall  take  place '^.     Kov/ever, 
^  ZOI  ]   on  the  death  of  Arthur  and  his  fifler  Eleanor  without  ifTue, 
a  clear  and  indifputable  title  vefted  in  Henry  III.  the  fan  of 
John  :  and  from  him  to  Richard  the  fecond,  a  fucceffion  of 
fix  generations,  the  crown  defcended  in  the  true  hereditary 
line.     Under  one  of  which  race  of  princes  '  we  find  it  de- 
clared in  parliament,  "  that  the  law  of  the  crown  of  Eng- 
•'  land  is,  and  always  hath  been,   that  the  children  of  the 
*'  king  of  England,  whether  born  in  England  or  elfewhere> 
•'  ought  to  bear  the  inheritance  after  the  death  of  their  an- 
♦'  ceftors.     Which  law  our  fovereign  lord  the  king,  the  pre- 
«*  lates,  earls,  and    barons,  and  other  great  men,  together 
**  with  all  the  commons  in  parliament  aiTembied,  do  approve 
*^  and  affirm  for  ever." 

Upon  Richard  the  fecond's  refignation  of  the  crown,  he 
paving  no  children,  the  right  refulted  to  the  iiTue  of  his  grand- 
father Edward  III.  That  king  had  many  children,  befides 
his  eldeft,  Edward  the  black  prince  of  Wales,  the  father  of 
Jl^chard  II. :  but  to  avoid  confufion   I   fliall  only  mention 

»  Glanv.  /.  7.  c.  3.  \  Stat.  25  Edw.IlI.  ft.  1. 

\  Mod.  Un.  Hift,  xxx.  51X. 
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three;  WiUiam  his  fecond  fon,  who    died   without  ilTue; 
Lionel,  duke  of  Clarence,  his  third  fon  •,  and  John  of  Gant, 
duke  of  Lancaftcr,  his  fourth.     By  the  rules  of  fucceflion 
therefore  the  pofterity  of  Lionel  duke  of  Clarence  were  en- 
titled to  the  throne  upon  the  refignation    of  king  Richard  ; 
and  had  accordingly  been  declared  by  the  king,   many  years 
before,  the  prefumptive  heirs  of  the  crown  :  which  declara- 
tion v/as  alfo  confirmed  in  parliament'".     But  Henry  duke 
of  Lancaftcr,  the  fon  of  John  of  Gant,  having  then  a  large 
army  in  the  kingdom,  the  pretence  of  raifing  which  was  to 
recover  his  patrimony  from  the  king,  and  to  redrefs  the  griev- 
ances of  the  fabje£t,  it  was  impoffible  for  any  other  title  to  be 
aflerted  with  any  fafety  \  and  he  became  king  under  the  title 
of  Henry  rV.     But,  as  fir  Matthew  Hale  remarks  ",  though 
the  people  unjuftly  aflifted  Henry  IV.  in  his  ufurpation  of  the 
crown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much 
inclined  to  do  °,)  but  as  a  fucceffor,  defcended  by  right  line  of 
the  blood  royal ;    as  appears  from  the  rolls  of  parliament  in 
thofe  times.   And  in  order  to  this  he  fet  up  a  fhew  of  two  titles : 
the  one  upon  the  pretence  of  being  the  firft  of  the  blood  royal  [  203  1 
in  the  entire  male  line,  whereas  the  duke  of  Clarence  Itf  t  only 
one  daughter  Philippa  •,  from  which  female  branch,  by  a  mar- 
riage with  Edmond   Mortimer  earl  of  March,  the   houfe  of 
York  defcended  •,  the  other,  by  reviving  an  exploded  rumour, 
firft  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lan- 
caftcr (to  whom  Henry's  mother  was  heirefs)  was  in  reality 
the  elder  brother  of  king  Edward  L  *,  though  his  parents,  on 
account  of  his  perfonal  deformity,  had  impofed  hini  on  the 
world  for  the  younger ;  and  therefore   Henry  would  be  en- 
titled to  the  crown,  cither  as  fucceffor  to  Richard  II.,  in  cafe 
the  entire  male  line  was  allowed  a  preference  to  the  female, 
or,  even  prior  to  that  unfortunate  prince,  if  the  crown  could 
defcend  through  a  female,  while  an  entire  male  line  wa& 
e^ifting*  « 

*"  Standford's  general  hifi.  146.  *  Seld.  tit.  hon.  i.  3. 

«  aai.  C.  L.  c.  5. 
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However,  as  In  Edward  the  third's  time  we  find  the  par- 
liament approving  and  affirming  the  law  of  the  crown,  as  be- 
fore ftated,  io  in  the  reign  of  Henry  IV.  they  adually  exerted 
their  right  of  new-fettling  the  fucceflior  to  the  crown.  And 
this  v/as  done  by  the  ftatute  7  Hen.  IV.  c.  2.  whereby  it  is 
enabled,  **  that  the  inheritance  of  the  crown  and  realms  of 
**  England  and  France,  in  all  other  the  king's  dominions, 
"  fhail  be  fet  and  remain  ?  in  the  pcrfon  of  our  fovereign  lord 
**  the  king,  and  in  the  heirs  of  his  body  ifliimg  j"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
and  the  heirs  of  his  body  iffaing,  with  remainder  to  lord 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  fons,  and 
the  heirs  of  their  bodies  refpectiveiy  :  which  is  indeed  no- 
thing more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  ferves 
to  (hew  that  it  was  then  generally  underftood,  that  the  king 
and  parliament  had  a  right  to  new-model  and  regulate  the 
.  fucceiTion  to  the  crown  :  and  we  mrsy  alfo  obferve,  with  what 
caution  and  delicacy  the  parliament  then  avoided  declaring 
any  fentiment  of  Henry's  original  title.  However  fir  Edward 
Coke  more  than  once  exprefsly  declares  1,  that  at  the  time  of 
[  204  ]  paffing  this  a£l  the  right  of  the  crown  was  in  the  defcent  from 
Pliilippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  defcended  regularly  from  Henry 
IV.  to  his  fon  and  grandfon  Henry  V.  and  VI. ;  in  the  latter  of 
whofe  reigns  the  houfe  of  York  afferted  their  dormant  title  5 
and,  after  imbruing  the  kingdom  in  blood  and  confufion  for 
feven  years  together,  at  laft  eftablifhed  it  in  the  perfon  of  Ed- 
ward IV.  At  his  acceffion  to  the  throne,  after  a  breach  of 
the  fucceflion  that  continued  for  three  defcents,  and  above 
threefcore  years,  the  di(tin£lion  of  a  king  de  jure  and  a  king 
de  faElo  began  to  be  firft  taken  *,  in  order  to  indemnify  fuch 
as  had  fubmitted  to  the  late  eflabhfhment,  and  to  provide  for 
the  peace  of  the  kingdom  by  confirming  all  honours  conferred 
and  all  ad^s  done,  by  thofe  who  >yere  now  called  the  ufufpers, 

P /s/f  OTjj  et  dcmoirge,  9  4  In(t>  37.  305. 
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not  tending  to  the  diflierifon  of  the  rightful  heir.  In  flatute 
I  Edw.  IV.  c.  I.  the  three  Henrys  are  ftiled,  **  late  kings  of 
*<  England  fucceflively  in  dede,  and  not  of  ryght.*'  And,  in  all 
the  charters  which  I  have  met  with  of  king  Edward,  where- 
ever  he  has  occafion  to  fpeak  of  any  of  the  line  of  Lanc-ifler, 
he  calls  them  '*  nuper  de  faBo^  et  non  dejure^  reges  Angliae,^^ 

Edward  IV.  left  two  fons  and  a  daughter ;  the  elded  of 
which  fons,  king  Edward  V.,  enjoyed  the  regal  dignity  for  a 
very  ftiort  time,  and  was  then  depofed  by  Richard  his  unna- 
tural uncle,  who  immediately  ufurped  the  royal  dignity ; 
having  previoufly  Infinuated  to  the  populace  a  fufpicion  of 
baftardy  in  the  children  of  Edward  IV.,  to  make  a  (hew  of 
fomc  hereditary  title  :  after  which  he  is  generally  believed  to 
bave  murdered  his  two  nephews,  upon  whofc  death  the  right 
of  the  crown  devolved  to  their  filler  Elizabeth, 

f 

The  tyrannical  reign  of  king  Richard  III.  gave  occafion  to 
Henry  earl  of  Richmond  to  aiTert  his  title  to  the  crown.  A 
utle  the  mod  remote  and  unaccountable  that  was  ever  fet  up, 
ind  which  nothing  could  have  given  fuccefs  to,  but  the  uni- 
irerfal  deteftation  of  the  then  ufurper  Richard.  For,  befides 
:hat  he  claimed  under  a  defcent  from  John  of  Gant,  whofe 
:itle  was  now  exploded,  the  claim  (fuch  as  it  was)  was  through 
fohn  earl  of  Somerfet,  a  baftard  fon,  begotten  by  John  of 
3ant  upon  Catherine  Swinford.  It  is  true,  that,  by  an  a£l  [  20C  ] 
Df  parliament  20  Ric.  II.,  this  fon  was,  with  others,  legiti- 
mated and  made  inheritable  to  all  lands,  offices,  and  dignities, 
iS  if  he  had  been  born  in  wedlock  :  but  dill,  with  an  exprefs 
refervation  of  the  crown,  "  et-^cepta  digmtate  regali  ^'* 

Notwithstanding  all  this,  immediately  after  the  battle 
)f  Bofwor.th-field,  he  afl!*umed  the  regal  dignity  ;  the  right 
>f  the  crown  then  being,  as  fir  Richard  Coke  exprefsly  de- 
;laress  in  Elizabeth,  elded  daughter  of  Edward  IV.  :  and 
pis  poiTeflion  was  edabliflied  by  parliament,  holden  the  fird 
rear  of  his  reign.     In  the  adl  for  which  purpofe,  the  parlia- 

'  '  4  Inft.  36.  »  ibii,  n. 
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ment  feems  to  have  copied  the  caution  of  their  predeccfTors  in 
the  reign  of  Henry  IV.  :  and  therefore  (as  lord  Bacon  the 
hiftorian  of  this  reign  obferves)  carefully  avoided  any  recog- 
nition of  Henry  VII/s  right,  which  indeed  was  none  at  all  j 
and  the  king  would  not  have  it  by  way  of  new  law  or  ordi- 
nance, whereby  a  right  might  feem  to  be  created  and  conferred 
upon  him  ;  and  therefore  a  middle  way  was  rather  chofen, 
by  way  (as  the  noble  hiflorian  exprelTfs  it)  of  eflahlifimenty 
and  that  under  covert  and  indifferent  worJs,  **  that  the  in- 
*'  heritance  of  the  crown  fliould  rejl,  remain^  and  abide  in 
"  king  Henry  VIL  and  the  heirs  of  his  body  :"  thereby  pro- 
viding for  the  future,  and  at  the  fame  time  acknowleging  his 
prefent  pofTeflion  ;  but  not  determining  either  way,  whether 
that  poffeffion  was  de  jure  or  de  faElo  merely.  However,  he 
foon  after  married  Elizabeth  of  York,  the  undoubted  heirefs 
of  the  conqueror,  and  thereby  gained  (as  fir  Edward  Coke 
declares^)  by  much  his  bed  title  to  the  crown.  Whereupon 
the  adl  made  in  his  favour  was  fo  much  difregarded,  that  it 
never  was  printed  in  our  ftatute  books. 

Henry  the  eighth,  the  iflue  of  this  marriage,  fucceeded  to 
the  crown  by  clear  indifputable  hereditary  right,  and  tranf- 
mitted  it  to  his  three  children  in  fuccefiive  order.  But  in 
his  reign  we  at  feveral  times  find  the  parliament  bufy  in  re- 
gulating the  fucceflion  to  the  kingdom.  And,  firft,  by  fta- 
r  2o5  ]  t^te  25  Hen.  VIII.  c.  12.  which  recites  the  mifchiefs  which 
have  and  may  enfue  by  difputed  titles,  becaufe  no  perfed:  and 
fubftantial  provifion  hath  been  made  by  law  concerning  the 
fucceffion  ;  and  then  enacts,  that  the  crown  fhall  be  entailed 
to  his  majefty,  and  the  fons  or  heirs  male  of  his  body ;  and 
in  default  of  fuch  fons  to  the  lady  Elizabeth  (who  is  declared 
to  be  the  king*s  eldeft  iflue  female,  in  cxclufion  of  the  lady 
Mary,  on  account  of  her  fuppofed  Illegitimacy  by  the  divorce 
of  her  mother  queen  Catherine)  and  to  the  lady  Elizabeth's 
heirs  of  her  body  ;  and  fo  on  from  iffue  female  to  iffue  female, 
and  the  heirs  of  their  bodies,  by  courfe  of  inheritance  accord- 
ing to  their  ages,  as  the  croion  of  England  hath  been  accujiomei 

'  4  Inft.  37. 

and 
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atid  ought  to  go^  /in  cafe  where  there  be  heirs  femak  of  the 
fame  :  and  in  default  of  iffae  female,  then  to  the  king's  right 
heirs  for  ever.  This  fingle  ftatute  is  an  ample  proof  of  all 
the  four  pofitions  we  at  firft  fet  out  with. 

But,  upon  the  king's  divorce  from  Ann  Boleyn,  this  fta- 
tute was,  with  regard  to  the  f^ttlcment  of  the  crown,  repeal- 
ed by  ftatute  28  Hen.  VIII.  c.  7.  wherein  the  lady  Elizabetli 
is  alfo,  as  well  as  the  lady  Mary,  baftardized,  and  the  crowa 
fettled  on  the  king's  children  by  queen  Jane  Seymour,  and 
his  future  wives;  and,  in  defeat  of  fuch children,  then  with 
this  remarkable  remainder,  to  fuch  perfons  as  the  king  by 
letters  patent,  or  laft  wiU  and  teilament,  (hould  limit  and 
appoint  the  fame-.  A  vaft  power  ;  but  notwithftanding,  as 
it  was  regularly  veftcd  in  him  by  the  fupreme  legiflative  au- 
thority. It  was  therefore  indifputably  valid.  But  this  power 
was  never  carried  into  execution  ;  for  by  ftatute  35  Hen. 
VIII.  c.  r.  the  king's  two  daughters  are  legitimated  again, 
and  the  crown  is  limited  to  prince  Edward  by  name,  after  that 
to  the  lady  Mary,  and  then  to  the  lady  Elizabeth,  and  the 
heirs  of  their  refpedlive  bodies  •,  which  fucceflion  took  efFedl 
accordingly,  being  indeed  no  other  than  the  ufual  courfe  of 
the  law,  with  regard  to  the  defcent  of  the  crown- 

But  left  there  (hould  remain  any  doubt  in  the  minds  of 
die  people,  through  this  jumble  of  adls  for  limiting  the  fuc- 
ceflion, by  ftatute  I  Mar.  ft.  2.  c.  i.  queen  Mary's  heredi- 
tary right  to  the  throne  is  acknowleged  and  recognized  in  [  207  1 
thefe  words  :  "  the  crown  of  thefe  realms  is  moft  lawfully^ 
•*  juftly,  and  rightly  defcended  and  come  to  the  queen's 
**  highnefs  that  now  is,  being  the  very,  true,  and  undoubt- 
**  ed  heir  and  inheritrix  thereof."  And  again,  upon  the 
queen's  marriage  with  Philip  of  Spain,  in  the  ftatute  which 
fettles  the  preliminaries  of  that  match  %  the  hereditary  right 
to  the  crown  is  thus  afierted  and  declared  :  "  as  touching  the 
*f  right  of  the  queen's  inheritance  in  the  realm  and  domi- 

*  Mar.  ft.  a.  c.  a. 

II  ^  niotti 
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**  nions  of  England,  the  children,  whether  male  or  femalcj 
"  (hall  Succeed  in  them,  according  to  the  known  laws,  fta- 
"  tutcs,  and  cuftomsof  the  fame.*'  Which  determination  of 
the  parliament,  that  the  fucceffiony^^//  continue  in  the  ufual 
courfe,  fecms  tacitly  to  imply  a  power  of  new-modelling  and 
altering  it,  in  cafe  the  legiflature  had  thought  proper. 

On  queen  Elizabeth's  accefTion,  her  right  is  recognized  In 
ftill  ftronger  terms  than  her  fiiter*s  ;  the  parliament  acknow- 
leging  ",  *•  that  the  queen's  highnefs  is,   and  in  every  deed 
**  and  of  mod  mere  right  ought  to  be,  by  the  laws  of  God, 
<»  and  the  laws  and  flatutes  of  this  realm,    our  mod  lawful 
**  and  rightful  fovereign  liege  lady  and  queen  ;   and  that 
*<  her  highnefs  is  rightly,   lineally,  and    lawfully  defcended 
**  and  come  of  the  blood  royal  of  this  realm  of  England  ; 
^*  in  and  to  whofe  princely  perfon,  and  to  the  heirs  of  her 
*^  body  lawfully  to  be    begotten,   after  her,  the    imperial 
**  crown  and  dignity  of  this  realm  doth  belong."     And  \n 
the  fame  reign,  by  ftatute  i3Eliz.  c.  i.  we  find  the  right 
of  parliament  to  direct  the  fucceflion  of  the  crown  aflerted  in 
the  moft  explicit  words.     *'  If  any  perfon  (hall  hold,  af- 
**  firm,  or  maintain,  that  the  common  laws  of  this  realm, 
«'  not  altered   by  parliament,  ought  not  to  dire6l  the  right 
**  of  the  crown  of  England  \  or  that  the  queen's  majefty, 
**  with  and  by  the  authority  of  parliament,    is  not  able  to 
<<  make  laws  and  ftatutes  of  fufficient  force  and  validity,  to 
**  limit  and  bind  the  crown  of  this  realm,    and  the  defcent 
•Mimitation,  inheritance,  and   government  thereof  ;—fuch 
<«  perfon,  fo  holding,  affirming,  or  maintaining,  (hall,  during 
£  208  ]  "  the  life  of  the  queen,  be  guilty  of  high  treafon  *,  and  after 
««  her  deceafe  fliall  be  guilty  of  a  mifdemefnor,  and  forfeit 
<*  his  goods  and  chattels." 

On  the  death  of  queen  Elizabeth,  without  Ifliie,  the  line 
of  Henry  VIII.  became  extin£l.  It  therefore  became  necef- 
fary  to  recur  to  the  other  ifTue  of  Henry  VII.  by  Elizabeth  of 
York  his  queen  ;  whofe  eldeft  daughter  Margaret  having 

"  Stat,  I  EU».  c.  2- 

married 
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married  Jtmes  IV.  king  of  Scotland,  king  James  the  fixth  of 
Scotland,  and  of  England  the  firft,  was  the  lineal  defcendant 
from  that  alliance.     So  that  in  hfs  perfon,   as  clearly  as  in 
Henry  VIII.,  centered  all  the  claims  of  different  competitors, 
from  the   conqueft  downwards,   he  being   indifputabJy  the 
hneal  heir  of  the  conqueror.     And,    what  is  flid   more  re- 
markable,  in  his  perfon   alfo  centered  the  right  of  the  Saxoa 
monarchs,  which  had  been  fufp.nded  from  the  conqueft  till 
his  accefllon.       For,   as   was  formerly  obferved,  Margaret 
the   fiftcr  of  Edgar  Atheling,  the  daughter  of  Edward  the 
outlaw,  and  grand-daughter  of  king  Edmund  Ironfide,  was 
the  perfon    in  whom    the   hereditary   right  of  the    Saxon 
kings,  fuppofing  it  not  abolifhed  by  the  conqueft,   refided. 
She  married  Malcolm  king  of  Scotland  ;  and  Henry  II.,  by 
a  defcent  from  Matilda  their  daughter,   is  generally  called 
the  reftorer  of  the  Saxon  line.     But  it  muft  be  remembered, 
that    Malcolm    by   his   Saxon   queen    had    fons  as  well  as 
daughters;  and  that  the  royal  family  of  Scotland  from  that 
time  downwards  were  the  offspring  of  Malcolm  and  Mar- 
garet.     Of  this  royal   family  king  James   the   firft  was  the 
direa   lineal  heir,  and  therefore   united  in  his  perfon  every 
poflible  claim   by  hereditary  right  to  the  Englifh  as  well  as 
i^cottiOi  throne,  being  the  heir  both  of  Egbert  and  William 
the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wifdom,  who  could  deduce  an  hereditary  title  for  more  than 
tight  hundred  years,  fhould  eafily  be  taught  by  the  flatterers 
ot  the  times,  to  believe  there  was  fomething  divine  in  this 
right,  and  that  the  finger  of  Providence  was  vifible   in  it's 
prefervation.      Whereas,  though  a  wife  Inftitution,  it  was  r  200  1 
clearly  a  human  inftitution ;  and  the  right  inherent  in  him 
no  natural,  but  a  pofitive  right.     And  in  this  and  no  other 
ight  was  it  taken   by  the  Englifh  parliament  (2) ;    who  by 

,  (2  )  It  is  difficult  to  fay  In  what  light  it  ^^^s  confidered  by  that 
i^arhament,  which,  in  the  preamble  to  the  itatute,  declares  with 
.aufeous  pedantry,  that  -  upon  the  knees  of  their  hearts  they 
I   Vol.  I.  xj  ^^        ./ 
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ftatute  I  Jac.I.  c.  I.  did  «  recognize  and  acknowlege,  th<it 
•'  immediately  upon  the  diObiation  and  deccafc  of  Elizabeth 
<«  late  queen  of  England,  the  imperial  crown  thereof  did  by 
^<  inherent  birthright,  and  lawful  and  undoubted  fucceffion, 
<«  defcend  and  come  to  his  moll  excellent  majefty,  as  being 
«  lineally,  juftly,  and  lawfully,  next  and   fole  heir  of  the 
«<  blood  royal  of  this  realm."     Not  a  word  here  of  any  right 
immediately  derived  from  heaven :  which,  if  it  exifted  any 
where,  muft  be  fought  for  among  the  aborigines  of  the  ifland, 
the   ancient  Britons;    among   whofe   princes   indeed  fome 
have  gone  to  fearch  it  for  him"*". 

But  wild  and  abfurd  as  the  doarine  of  divine  right  moO: 
undoubtedly  is,  it   is  ftill  more   aftoniOiing,  that    when  fo 
many  human  hereditary  rights  had  centered  in  this  king,  his 
fon  and  heir  king  Charles  the  firft  (hould  be  told  by  thofe  in- 
famous judges  who   pronounced  his  unparalleled  fcntence, 
that  he  was  an  eleaive  prince  \    eleaed  by  his  people,  and 
therefore  acconnt&ble  to  them,  in  his  own  proper  perfon,  for 
his  condua.    The  confufion,  inftabiUty,  and  madnefs,  which 
followed  the  fatal  catallrophe  of  that  pious  and  unfortunate 
prince,   will  be  a  (landing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages ;  as  they  proved  at  laa  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  and 
happinefs  which  for  twenty  years  together  they  had  loft,  in 
a  folemn  parliamentary  convention  of  the  eftates  reftored  the 
right  heir  of  the  crown.      And  in  the  proclamation  for  that 
purpofe,  which  was  drawn  up  and  attended  by  both  houfes  S 
they  declared,  ''  that,  according  to  their  duty   and   allegi^ 
«  ance,  they  did   heartily,   joyfully,    and  unanimoufly  ac- 

^  -^Ui-beth  of  York,  the  mother  cf  Gladys  only  fifter  to  Lewellin  ap  Jor- 

oueer^Mlrgaret  of  ScotUnd,  was  heircis  werth  the  great,  had  the  true  right  to  the 

of  the  houle  of  Mortimer.     And  Mr.  principality  of   Wales.      Knl.  Lug.  xxu 

C^teobferves.thatthehcnfeof  Mor-  705. 
t'lmer,   in  virtue  of  it's   defccnt   from         ^  Com.  Journ.  8  U.J  1660. 


{ 


«  agnife  their  conftant  wuh,  obedience,  and  loyalty  to  his  majefty 
"  ard  his  roya5  progeny."  ^,  ^^^^^^^^ 
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'^^  fcno-.vIege  and  proclaim,  that  immediately  upon  the  de- 

^1  ceafeof  our  late  fovereign  lord  king  Charles,  the  imperial  C  210  1 

'^  crown  of  thefe  realms  did  by  inherent  birthright  and  law- 

"  lul  and  undoubted  fucceffion  defcend  and  come  to  his  moft       ' 

^"  excellent  majefty  Charles  the   fecond,  as   being    lineally, 

II  juftly,  and  lawfully,  next  heir  of  the  blood  royal  of  this 

"  realm  :    and  thereunto  they  moft  humbly  and  faithfully 

•'  did  fubmit  and  oblige  themfelves,  their  heirs,  and  pofterity 
"  for  ever."  ' 

Thus  I  think  it  clearly  appears,  from  the  higheft  autho. 
my  t  us  nanon  is  acquainted  with,  that  the  crown  of  Ene- 
and  hath  been  ever  an  hereditary  crown  ;  though  fubjcfl  fo 
hm.tat.o«s  by  parliament.  The  remainder  of  thi.  chapter 
will  confift  principally  of  thofe  inftances,  wherein  the  parlia 
ment  nas  alTerted  or  exercifed  this  right  of  altering  and  limit- 
ing tne  fuccclTion  ;  a  right  which,  we  have  feen,  was  before 
exercifed  and  alTerted  in  the  reigns  of  Henry  IV.,  Henry  VII 
Henry  VIII.,  queen  Mary,  and  queen  Elizabeth. 

The  firft  inftance,  in  point  of  time,  is  the  famous  bill  of 
exclufion.  which  raifed  fach  a  ferment  in  the  latter  end  of  the 
feign  of  king  Charks  the  fecond.     It  is  well  known  that  the 
purport  of  this  bill  was  to  have  fet  afide  the  king's  brother 
and  prefumptive  heir,  the  duke  of  York,  from  the  fuccefllon, 
on  the  fcore  of  his  being  a  papift  ;  that  it  pafled  the  hcufe  of 
commons,  but  was   rejetled  by  the  lords;  the  kin.  having 
alfo  declared  beforehand,  that  he  never  would  be  brought  tf 
confent  to  it.    And  from  this  tranfaflion  we  may  coUel  two 
tn.i.gs:   I.  That  the  crown  was  univerfaliy  acknowleged  to 
be  hereditary  ;    and  the  inheritance  indefeaCble  unlefs  br 
pathament :  elfe  it  had   been  needlefs  to  prefer  fuch  a  bill- 
2.   1  hat  the  parliament  had  a  power  to  have  defeated  the  in- 
heritance :  elfe  fuch  a  bill  had  been  ineffeaual.      The  com 
mons  acknowleged  the  hereditary  right  then  fubfiftinc; ;  and 
the  lords  did  not  difpute  the  power,  but  merely  the  propriety 
of  an  excluSon.      However,  as  the  bai  took  no  .wj,  king 
James  the  fecond  fuccceded  to  the  tlirone  of  his  anceilors- 

U  2  ^nd 
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and  might  have  enjoyed  it  during  the  remainder  of  his  life, 
but  for  his  own  infatuated  condud,  which  (with  other  con- 
curring circumftances)  brought  on  the  revolution  in  1688. 

]       The  true  ground  and  principle,  upon  which  that  memo- 
rable event  proceeded,  was  an  entirely  new  cafe  in  politics, 
which  had  never  before  happened  in  our  hiftory  ;  the  abdica- 
tion  of  the  reigning  monarch,  and  the  vacancy  of  the  throne 
thereupon.     It  was  not  a  defeazance  of  the  right  of  fuccef- 
fion,  and  a  new  limitation  of  the  crown,  by  the  king  and  both 
houfes  of  parliament :  it  was  the  ad  of  the  nation  alone,  upon 
a  conviaion  that  there  was  no  king  in  being.     For  in  a  full 
aiTembly  of  the  lords  and  commons,  met  in  a  convention  upon 
^     the  fuppofition  of  this  vacancy,  both  houfes  ^  came  to  this 
refolutlon  •,  *«  that  king  James  the  fecond,having  endeavoured 
'     ««  to  fubvert  the  conftitutlon  of  the  kingdom,  by  breaking 
<«  the  original  contraa  between  king  and  people  *,    and,  by 
<«  the  advice  of  jefuits  and  other  wicked  perfons,  having  vio- 
«  lated  the  fundamental  laws  •,  and  having  withdra  wnhim- 
<c  faf  out  of  this  kingdom ;  has  abdicated  the  government, 
«  and  that  the  throne  is  tkereby  vacant."     Thus  ended  at 
once,  by  this  fudden  and  unexpeaed  vacancy  of  the  throne, 
the  old  line  of  fucceffion  ;  which  from  the  conqueft  had  laft- 
cd  above  fix  hundred  years,  and  from  the  union  of  the  hep* 
tarchy  in  king  Eabert  almoft  nine  hundred.     The  faas  them- 
felves  thus  appe^aled  to,  the  king's  endeavour  to  fubvert  the 
conftitutlon  by  breaking  the  original  contraa,  his  violation 
of  the  fundamental  laws,  and  his  withdrawing  himfelf  out  of 
the  kingdom,  were  evident  and  notorious:    and  the  confe- 
quences  drawn  from  thefe  faas  (namely,  that  they  amounted 
to  an  abdication  of  the  government ;  which  abdication  did 
not  afFea  only  the  perfon  of  the  king  himfelf,  but  alfo  all  his 
heirs,  and  rendered  the  throne  abfolutely  and  completely  va. 
cant)  it  belonged  to  our  anceftors  to  determine  (3).  For,  when- 

y  Com.  Journ.  7  Feb.  1688. 


(3)  The  convention  in  Scotland  drew  the  fame  conclufion,  viz. 
the  vacancy  of  the  throne,  from  premifes  and  in  language  much 
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ever  a  quefllon  arifes  between  the  fociety  at  large  and  any 
magiftrate  vefted  with  powers  originally  delegated  by  that 
fociety,  it  muft  be  decided  by  the  voice  of  the  fociety  itfelf ; 
there  is  not  upon  earth  any  other  tribunal  to  refon  to.  And 
that  thefe  confequences  were  fairly  deduced  from  thefe  fa£h, 
our  anceftors  have  folemnJy  determined,  in  a  full  parliament- 
ary convention  reprcfenting  the  whole  fociety.  The  reafons 
upon  which  they  decided  may  be  found  at  large  in  the  par-.  C  212  ] 
liamentary  proceedings  of  the  times  ;  and  may  be  matter  of 
inftruaive  arnufement  for  us  to  contemplate,  as  a  fpecula- 
tive  point  of  hiftory.  But  care  mua  be  taken  not  to  carry 
this  inquiry  farther,  than  merely  for  inftruaion  or  amufe- 
raent.  The  idea,  that  the  confciences  of  poderity  were  con- 
cerned in  the  re^itude  of  their  anceftors'  decifions,  gave 
birth  to  thofe  dangerous  political  her^fies  which  fo  long  dif- 
traded  the  ftate,  but  at  length  are  all  happily  extinguHlied. 
I  therefore  rather  chufe  to  confider  this  great  politic^'al  mea- 
fure  upon  the  folid  footing  of  authority,  than  to  reafon  in 
h's  favour  from  it's  juQice,  moderation,  and  expedience  :  be- 
caufe  that  might  imply  a  right  of  difTenting  or  revolting  from 
It,  in  cafe  we  Ihould  think  it  to  have  been  unjuft,  opp^eOlve, 
or  inexpedient.  Whereas,  our  anceftors  having  moft  indlf- 
putably  a  competent  jurlfdidion  to  decide  this  great  and  im- 
portant  queflion,  and  having  in  fad  decided  it,  it  is  now  be- 
come  our  duty  at  this  diftance  of  time  to  acquiefce  in  their 

more  bold  and  intelligible.  The  myftery  of  the  declai-atlon  of  the 
EnghHi  convention,  betrays  that  timidity  which  it  was  intended  to 
conceal.  "  The  eftates  of  the  kingdom  of  Scotland  find  and  declare, 
'«  that  king  James  feventh,  being  a  profefTed  papift,  did  afTume  the 
«  royal  power,  and  aded  as  a  king,  without  ever  taking  the  oath 
"  required  by  law  ;  and  had,  by  the  advice  of  evil  and  wicked 
««  counfellors,  invaded  the  fundamental  conftltution  of  this  king- 
"  dom,  and  altered  it  from  a  legal  and  limited  monarchy  to  an  ar- 
«  bitrary  defpotic  power.;  and  had  governed  the  fame  to  the  fub- 
'*  verfion  of  the  proteftant  religion  and  violation  of  the  laws  and 
«  liberties  of  the  nation,  inverting  all  the  ends  of  government, 
«  whereby  he  had  forefaulted  the  crown,  and  the  throne  was  be- 
«  come  vacant.''    Tyndal,  71.  Fd.  Cont,  cf  Rapln. 

^^  3  deter- 
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determuiatlon  ;  being  born  under  that  eftabUfhment  which 
was  buiir  upon  this  foundation,  and  obliged  by  every  tie, 
religious  as  well  as  civil,  to  maintain  it. 

But,  while  we  reft  this  fundamental  tranfa£tion,  in  point 
of  authoiity,  upon  grounds  the  leaft  liable  to  cavil,  we  are 
bound  both  in  juftice  and  gratitude  to  add,  that  it  waa  con- 
duQed  with  a  temper  and  moderation  whidi  naturally  arofe 
from  it's  equity  •,  that,  however  it  might  in  fome  refpefts  go 
beyond  the  letter  of  our  antient  laws,  (the  reafon  of  which 
will  more  fully  appear  hereafter^,)  it  was   agreeable  to  the 
fpirit  of  our  conftitution,  and  the  rights  of  human  nature  \ 
5nd  tliat  though  in  other  points  (ov/iiig  to  the  peculiar  circum- 
ftances  of  things  and  perions)  it  was  not  altogether  fo  perfea 
as  might  have  been  wifhed,  yet  from  thence  a  new  xra  com- 
menced, in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more  tho- 
rpughly  examined  and  underftood,  and  the  rights  of  the  Tub - 
jea  mor-;:  explicitly  guarded  by  legal  prjvifions,  than  in  any 
other  period  oi  the  Englifh  hiP.ory.  In  particular  it  is  worthy 
r  2:13  ]obfervation   tiiat    the  convention,   in   this  their    judgment", 
avoided  with  great  wifdom  the  wild  extremes  into  which  the 
vifionary  theories  of  fome  zealous  republicans  would   have 
led  them.      They  held  that  this  mifcondu6\  of  king  James 
amounted  to  an  endea'ucur  to  fubvert  the  conftitution  •,  and 
liot  to  an  adual  fubverfion,  cr  total  diflblution,  of  the  govern- 
ment, according  to   the  principles   of  Mr.  Locke':  which 
•u'ouid  have  reduced  the  fociety  almoft  to  a  ftate  of  nature ; 
4'Quld  have  levelled  all  diftinai^-is  of  honour,  rank,  offices, 
and  properly ;  would  have  annihilated  the  fovereign  power, 
and  in  confequence  have  repealed  all  pofitive  laws ;  and  would 
liave  left  the  people  at  Hl^erty  to  have  ere6led  a  new  fyftem  of 
ftate  upon  a  new  foundation  of  polity.    They  therefore  very 
prudently  voted  it  to  am.ount  to  no  mor  than  an   abdication 
of  the  rovernment,  and  a  confequent  vacancy  of  the  throne  ; 
whereby  the  government  was  allowed  to  fubfiit,.  though  the 
executive  magiftrate  was  gone,  and  the  kingly  office  to  re- 

*  See  chap.  7.  »  on  Gov.  p.  %.  c.  19- 

main> 
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main,  though  king  James  was  no  longer  king  ^.  And  thus 
the  conditution  was  kept  entire  ;  which  upon  every  found 
principle  of  government  muft  ocherwife  have  fallen  to 
pieces,  had  fo  principal  and  conftituent  a  part  as  the  royal 
authority  been  abolifhed,  or  even  fufpended. 

This  fingie  poftulatum,  the  vacancy  of  the  throne,  being 
once  eftabliflied,  the  reil  that  was  then  done  followed  almpfl 
of  courfe.  For,  if  the  throne  be  at  any  time  vacant ;  (which 
may  happen  by  other  means  befides  that  of  abdication  *,  as  if 
all  the  biood  royal  (hould  fail,  without  any  fuccelTor  appoint- 
ed by  parliament ;)  if,  I  fay,  a  vacancy  by  any  means  what- 
foever  fliouJd  happen,  the  right  of  difpofing  of  this  vacancy 
fcems  naturally  to  refult  to  the  lords  and  commons,  the  truf- 
tees  and  reprefentatives  of  the  nation  (4).  For  there  are  no 
other  hands  in  which  it  can  fo  properly  be  intruded  j  and 
there  is  a  neceffity  of  it's  being  intrufted  fomewhere,  elfe  the 
whole  frame  of  government  muft  be  dilTolved  and  perifh.  The 
lords  and  commons  having  therefore  determined  this  main 
fundamental  article,  that  there  was  a  vacancy  of  the  throne, 
they  proceeded  to  fill  up  that  vacancy  in  fuch  manner  as  they 
judged  the  moil  proper.  And  this  was  cione  by  their  declara-  [  214  J 
tion  of  12  February  1688  =,  in  the  following  manner:  ^Uhat 
*'  William  and  Mary,  prince  and  princefs  of  Orange,  be, 
*'  and  be  declared  king  and  queen,  to  hold  the  crown  and 
*«  royjl  dignity  during  their  lives,  and  the  life  of  the  fur- 

•*  Law  of  forfeit,  ii3,  119.  *^  Com.  Journ.  la  Feb.  16S8, 


(4.)  The  preamble  to  the  bill  of  rights  exprefsly  declares,  that 
^*  the  lords  fpiritual  and  temporal,  and  commons,  aiTembled  at 
*'  Wcltminfter  lawfully,  fully  and  freely  reprefent  all  the  eftates  of 
*•  the  people  of  this  realm/'  The  lords  are  not  lefs  the  truftee^ 
and  guardians  of  their  countr)'^,  than  the  members  of  the  houfe  of 
commons.  It  was  juiUy  faid,  when  the  royal  prerogatives  were 
fufpended  during  his  majelly's  illnefs,  "  that  the  two  houfcs  of 
**  parliament  were  the  organs  by  which  the  people  exprefl/^d  their 
<*  will." 

^    U  4  <^  vivor 
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<«  vivor  of  tV!€m  ;  and  that  the  fole  and  full  excrclfe  of  the 
•'  regal  power  be  only  in,  and  executed  by,  the  faid  priaice 
"  of  Orange,  in  the  names  of  the  faid  prince  and  princefs, 
•<  during  their  joint  lives  :  and  after  their  deceafes  the  faid 
<'  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of 
<«  the  faid  princefs;  and  for  default  of  fuch  ifTae  to  the 
«  princefs  Anne  of  Denmark  and  the  heirs  of  her  body ;  and 
«*  for  default  of  fuch  iflue  to  the  heirs  of  the  body  of  the 
«<  faid  prince  of  Orange." 

Perhaps,  upon  the  principles  before  eftablifhed,  the  con- 
vention might  (if  they  pleafcd)  have  veiled  the  regal  dignity 
in  a  family  entirely  new,  and  ftrangers  ro  the  royal  blood  : 
but  they  were  too  well  acquainted  with  the  benefits  of  here- 
ditary fucceflion,  and  the  influence  which  it  has  by  cuftom 
over  the  minds  of  the  people,  to  depart  any  farther  from  the 
antient  line   than  temporary  necefTity  and   felf-prefervation 
required.      They  therefore  fettled  the  crown,  firft  on   king 
William  and  queen  Mary,  king  James's  eldeft  daughter,  for 
their  joint  lives  :  then  on  the  furvivor  of  them  ;  and  then  on 
the  iflue  of  queen  Mary  ;  upon  failure  of  fuch  ifi'ue,  it  was 
limited  to  the  princefs  Anne,  king  James's  fecond  daughter, 
and  her  iflue ;   and  lafl:Iy,  on  failure   of  that  to  the  ifl'ue  of 
king  William,  who  was  the  grandfon  of  Charles  the  firft,  and 
nephew  as  well  as  fon-in-law  of  king  James  the  fecond,  be- 
ing the  fon  of  Mary  his  eldeft  fift;er.      This  fettlement  in- 
cluded all  the  proteilant  poflerity  of  king  Charles  L,  except 
fuch  other  iflAie  as  king  James  might  at  any  time  have,  which 
was  totally  omitted,  through  fear  of  a<popifli  fucceflion.   And 
this  order  of  fucceflTion  took  efl-ect  accordingly. 

These  three  princes  therefore,  king  William,  queen 
Mary,  and  queen  Anne,  did  not  take  the  crown  by  hereditary 
right  or  defcenty  but  by  way  of  donation  ox  pur  chafe  ^  as  the 
[  215  ]  lawyers  call  it;  by  which  they  mean  any  method  of  acquir- 
ing an  efl:ate  otherwife  than  by  defcent.  The  new  fettle- 
ment did  not  merely  conflft  in  excluding  king  James,  and 
the  perfon  pretended  to  be  priace  of  Wales,  and  then  fuff^er- 

Ing 
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ing  the  crown  to  dcfcend  in  the  old  hereditary  channel :  fof 
the  ufual  courfe   of  defcent  was  in  fome   inftanccs  broken 
through  ;  and  yet  the  convention  ftill  kept  it  in  their  eye,  and 
paid  a  great,  though  not  total,  regard  to  it.     Let  us  fee  how 
the  fucceffion  would  have  flood,  if  no  abdication   had  hap- 
pened, and  king  James  had  left  no  other  iflue  than  his  two 
daughters  queen  Mary  and  qaeen  Anne.  It  would  have  ftood 
thus:   queen  Mary  and  her  iiTue  ;  queen  Anne  and  her  iflue  j 
king  William  and  his  iflue.      But  we  may  remember,  that 
queen  Mary  was  only  nominally  queen,   jointly  with  her 
hufband  king  William,  who  alone  had  the  regal  power ;  and 
king  William  was  perfonally  preferred  to  queen  Anne,  though 
his  iflue  was  poflponed    to  hers.      Clearly  therefore  thefc 
princes  were  fucceflively  in  pofl^efllon  of  the  crown  by  a  title 
difierent  from  the  ufual  courfe  of  defcent. 

It  was  towards  the  end  of  king  William's  reign,  when  all 
hopes  of  any  furviving  iflue  from  any  of  thcfe  princes  died 
with  the  duke  of  Gloucefl.er,  that  the  king  and  parliament 
thought  it  neceflary  again  to  exert  their  power  of  limiting 
and  appointing  the  fucceflion,  in  order  to  prevent  another 
vacancy  of  the  throne  ;  which  mud  have  cnfued  upon  their 
deaths,  as  no  farther  provifion  was  made  at  the  revolution, 
than   for  the  iflue  of  queen  Mary,  queen  Anne,  and  king 
William.     The  parliament  had  previoufly  by  the  flatute  of 
I  W.  &  M.  ft.  2.  c.  2.  enabled,  that  every  perfon  who  fliould 
be  reconciled  to,  or  hold  communion  with,  the  fee  of  Rome, 
(hould  profefs  the  popifli  religion,  or  ftiould  marry  a  papift, 
(hould  be  excluded  and  for  ever  incapable  to  inherit,  pofl^cfs, 
or  enjoy  the  crown  ;  and  that  in  fuch  cafe  the  people  (hould 
be  abfolved  from  their  allegiance,  and  the  crown  (hould  de- 
fcend  to  fuch  perfons,  being  proteflants,  as  would  have  inhe- 
rited the  fame,  in  cafe  the  perfon  fo  reconciled,  holding  com- 
munion, profefTing,  or  marrying,  were  naturally  dead.    To 
a(St  therefore   conGftently  with  themfelves,  and  at  the  fame 
time  pay  as  much  regard  to  the  old  hereditary  line  as  their  for-  [  2i6  ] 
mer  refolutions  would  admit,  they  turned  their  eyes  on   the 
princefs  Sophia,  eledrefs  and  dutchefs  dowager  of  Hanover, 

the 
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the  moft  accomplifhed  princefs  of  her  age  ^,     For,  upon  the 
impending  extin<^ion  of  the  proteftant  pofterity  of  Charles 
the  firll,  the  old  law  of  regal  defcent  directed  them  to  recur 
to  the  defcendants  of  James  the  fir  ft  ;  and  the  princefs  So- 
phia, being  the  youngeft  daughter  of  Elizabeth  queen  of  Bo- 
hemia, who  was  the  daughter  of  James  the  firft,  was  the 
reared  of  the  antient  blood  royal,  who  was  not  iiicapacitucd 
by  profefiing  the  popilli  religion.     On  her  therefore,  and  the 
heirs  of  her  body,  being  proteftants,  the  remainder  of  the 
cro'jvn,  exp££larit  oil  the  death  of  king  William  and  queen 
Anne  without  ilTue,  was  fettled  byftatute  12  and  13  W.  III. 
c.  2.     And  at  the  lame  time  it  was  enacted,  that  whofoever 
ihould  hereafter  come  to  the  porrefTion  of  the  crown  fliould 
join  in  the  communion  of  the  church  of  England  as  by  law 
eftabliihed. 

This  is  the  laft  limitation  of  the  crown  that  has  been  made 
by  parliament  :  and  thefe  feveral  actual  limitations,  from  the 
time  of  Henry  IV.  to  the  prefcnt,  do  clearly  prove  the  powsr 
^f  the  king  and  parliament  to  new-modei  or  alter  the  fuc- 
ceiFion.  And  indeed  it  is  now  again  made  highly  penal  to 
difpute  it:  for  by  the  ftatute  6  Ann.  c  7.  it  is  enabled,  that 
if  any  perfon  malicioufly,  advifedly,  and  directly,  (hall  main- 
tainjbywritingor  printing,  that  the  kings  of  thia  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to  bind  the 
crown  and  the  defcent  thereof,  he  fliall  be  guilty  of  high  trea- 
fon  ;  or  if  he  maintains  the  fame  by  only  preaching,  teaching, 
or  advifed  fpeaking,  he  {liail  incur  the  penalties  of  ^praemunire. 

The  princefs  Sophia  dying  before  queen  Anne,  the  inherit- 
ar.ce  thus  limited  defcended  on  her  fon  and  heir  king  George 
the  firft  ;  and,  having  on  the  death  of  the  queen  taken  effedl 
in  his  perfon,  from  him  it  defcended  to  his  late  majefty  king 
George  the  fecond  ;  and  from  him  to  his  erandfon  and  heir 
our  prefent  gracious  fovereign,  king  George  the  third. 

•*  Saiidford  in  his  genealogical  h'ulory,  Bohemia,  fays,  the  firil  was  j-eputed  the 

puolifncd   ^.D.  1677,    fpeakirj    (p:!£2  moll  learned,  the   fecond  the    gieateii 

5.^5)  of  the  piince!resElix;ibeth,Loi:i!;i,  artift,  and  the  laft  one  of  the  moit  ac- 

and  ijophin,  daughters  of  the  queen  cf  complifbed  ladies  in  Europe. 

Hence 
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Hence  it  is  eafy  to  collecl,  that  the  title  to  the  crown  is 
at  prefent  hereditary,  though  not  quite  fo  abfolutely  heredi- 
tary as  formerly  :  and  the  common  itock  or  anceilor,  from 
whom  the  defcent  mud  be  derived,  is  alfo  different."  For- 
merly the  common  flock  was  king  Egbert ;  then  William  \hc 
conqueror  ;  afterwards  in  James  the  fird's  time  the  two 
common  (locks  united,  and  fo  continued  till  the  vacancy  of 
the  throne  in  1688:  now  it  is  the  princefs  Sophia,  in 
whom  the  inheritance  was  velied  by  tb.e  new  king  and  par- 
liament. Formerly  the  defcent  was  abfolute,  and  the  crown 
went  to  the  next  heir  without  any  reilriclion  :  but  now,  upon 
the  new  fettlement,  the  inheritance  is  Conditional ;  being 
limited  to  fuch  heirs  only,  of  the  body  of  the  princefs  So- 
phia, as  are  proteftant  members  of  the  church  of  England, 
and  are  married  to  none  but  proteftants. 

And  in  this  due  medium  confifls,  I  apprehend,  the  true 
conititational  notion  of  the  right  of  fucceflion  to  the  imperiaf 
crown  cf  thefe  kingdoms.  The  extremes  between  which  it 
Ceers,  are  each  of  them  equally  defl:ru£live  of  thofe  ends  for 
which  focictics  were  formed  and  are  kept  on  foor.  vVnerOi 
the  magjftrate,  upon  every  fucceffion,  is  ele6led  by  the  peo- 
ple, and  may  by  the  exprefs  provifion  of  the  laws  be  dcpofed 
(if  not  punlflied)  by  his  fubjects,  this  may  foand  like  the 
perfedlion  of  liberty,  and  look  well  enough  when  delineated 
on  piper-,  but  in  pradlice  will  be  ever  produ£live  of  tumult, 
contention,  and  anarchy.  And,  on  the  other  hand,  divine 
indefeafible  hereditary  right,  when  coupled  with  the  doctrine 
of  unlimited  paflive  obedience,  is  furely  of  all  conftitiitlons 
the  moft  thoroughly  llwilh  and  dreadful.  But  v/hen  fuch  an 
hereditary  right,  as  our  laws  have  created  and  vetted  in  the 
royal  (tock,  is  clofeiy  interwoven  with  thofe  liberties,  which, 
we  have  feen  in  a  former  chapter,  are  equally  the  inheritance 
of  the  fubject ;  this  union  will  form  a  conltitution,  in  theory 
the  moft  beautiful  of  any,  in  pra:uce  the  moit  approved,  and, 
I  trult,  in  duration  the  mofl:  permanent.  It  was  the  duty  of 
an  expounder  of  our  laws  to  lay  this  conltitution  before  the 
Itudent  in  it's  true  and  genuine  light:  it  is  the  duty  of  every 
gcu)d  Eugliihman  to  underdand,    to  revere,    to  defe-.id  it. 


The  Rights  EooxL 


CHAPTER    THE    FOL^^RTH. 


OF     THE     KING'S    RO.YAL     FAMILY 


TWl^  firfl  and  mofl  confiderabk   branch  of  the  king's 
royai   familj,    yegarded  by   the   hws  of  Englan-d,  b 
tiie  queen. 

The  queen  tA  England  is  either  queen  regenty  (I'jttn  cxi-s- 
Joriy  or  queen  dowager.  The  queen  regent,  regnaniy  ox  Jg^ 
's^cTeigTTy  is  fbe  who  holds  the  crown  in  her  own  rig?U  ;  as 
the  iirrt  (and  perhaps  the  fecond)  queen  Mary,  queen  EHsa- 
Beth,  2nd  queen  Anne ;  and  fuch  a  one  has  the  fame  pov\ers, 
prerogatives,  rights,  dignities,  and  duties,  as  if  fhe  had  heeii 
3  king.  This  was  obferved  in  the  entrance  of  the  laft  chap- 
ter, and  is exprefsly  declared  by  ftatute  i  Mar.  I.  ft.  3.  c.i.(i) 
But  the  queen  co$ifori  is  the  wife  of  the  reigning  king  ;  and 
Ihe,  by  virtue  of  her  marriage,  is  participant  of  divers  prero- 
gatives above  ether  women  ^ 

And,  firft,  fhe  is  a  public  p^rfon,  exempt  and   diflifKfi 
from  the  king  \  and  not,  like  other  married  women,  fo  clofely 

*  Finch.  L.  86. 


(i)  Mary  being  the  firfl  queen  that  had  fat  upon  the  Engllfh 

throne,  this  flatute  was  pafTed,    as  it  declares,  for  "  the  extin- 

<*  guifhment  of   the  doubt   and  folly  o£  malicious  and  ignorant 

<*  perfons,"  who  might   be  induced  to  think  that  a  queen  could 

not  cxercife  all  the  prerogatives  of  a  king. 

conneQed 
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connected  as  to  have  loft  all  legal  ct  feparate  es:tftence  fo  Xcng 
25  the  mamage  continues.  For  the  qucea  is  of  ability  to  par- 
chafe  lands,  and  to  convey  th-em,  to  make  leafes,  to  grant 
copjrholds,  and  do  other  a6ls  of  ownerlhip,  "without  the  con- 
ci.-iTcace  of  her  lord  ;  which  cm)  other  married  womaji  caa 
do  *  :  a  prh'ilege  as  old  as  the  Saxon  sera  "=,     She  is  aifo  ca- 
pable <3f  taking  a  grant  from  the  king,  which  no  other  wife 
froaii  her  hufband;  and  in  this  particular  ihe  agrees  with 
ciie  Aagujla^  cr  piijpma  reglna  conjux  dim  iTferai^ris  of  the 
Roman  laws  ;  who,  according  to  Juftinian  ^,  was  equaliy  ca- 
pable of  making  a  grant  to,  aiid  receiving  one  from,  the  em-  [  ^eg  1 
psTor,     The  queen  of  England  hath  feparate  courts  and  of- 
fices diflintEi  from  the  king's,  not  only  in  inatters  of  ceremony, 
but  even  of  law  ;  and  her  attorney  and  folicitor  general  are 
entitled  to  a  place  within  the  bar  of  his  majefly's  courts,  to- 
gether with  the  king's  counfel  *-      She  may  hkewife  fue  and 
be  fued  alone,  without  joining  her  hufband.     She  may  alfo 
have  a  feparate  property  in  goods  as  well  as  lands,  and  has  & 
right  to  difpofe  of  them  by  will.     In  (hort,  (he  is  in  all  legal 
proceedings  looked  upon  as  a  feme  fole,  and  not  as  a  fesie 
covert ;  as  a  fingle,  not  as  a  married  woman  *.      For  which 
the  reafon  given  by  fir  Edward  Coke  is  this ".    becaufe  the 
wifdom  of  the  common  law  would  not  have  the  king  (whofe 
continual  care  and  ftudy  is  for  the  public,  and  circa  ardua 
regni)  to  be  troubled  atid  diCquieted  on  account  of  his  wife's 
domeftic  affairs ;  and  therefore  it  vefts  in  the  queen  a  power 
of  tranfatiing  her  own  concerns,  without  the  intervention  of 
the  king,  as  if  ihe  was  an  unmarried  woman. 

The  queen  hath  alfo  many  exemptions,  and  minute  pre- 
rogatives. For  inftance  :  (he  pays  no  toll  ^  ;  itor  is  (he  lia- 
ble to  any  amercement  in  any  court  ^.  But  in  general,  un- 
iefs  where  the  law  has  exprefsly  declared  her  exempted,  (he 
is  upon  the  fame  footing  with  other  fubjeQs  *,  being  to  all  in- 

*  4  Rep.  2,3.  *■  Finch.  L.  86.     Co.JLitt.  133, 

*  Scld.  Jofi.  Amgl.  I.  4a.  *  Co.  Litt.  133. 
•»  CoJ.  5.  16.  26.  ^  Finch.  L.i3i. 

*  SeW.  tit.  hon.  i.  6.  7. 
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tents  and  purpofes  the  king's  fubje£t,  and  not  his  equal :  in 
hke  manner  as,  in  the  imperial  law,  **  Augujla  legibus  foluta 
"  nofi  eft  '." 

The  queen  hath  alfo  fome  pecuniary  advantages,  which 
form  her  a  diftin^t  revenue  :  as,  in  the  firtt  pla.e,  fhe  is  en- 
titled to  an  antient  perquifite  called  queen-goll,  ox  aurum  re» 
g'wae ;  which  is  a  royal  revenue,  belonging   to  every  queen 
confort  during  her  marriage  with  the  king,  and  due  from 
every  perfon  who  hath  made  a  voluntary  offering  or  fine  to 
the  king,   amounting  to  ten   marks  or  upwards,  for  and  in 
confideration  of  any  privileges,  grants,  licences,  pardons,  or 
[  220  ]  other  matter  ot  royal  favour  conferred  upon  him  by  the  king  : 
and  it  is  due  in  the  proportion  of  one  tenth  part  more,  over 
and  above  the  entire  offering  or  fme  made  to  the  king ;  and 
becomes  an  a£tual  debt  of  record  to  the  queen's  majefty  by 
the  mere  recording  of  the  fine  ^.  As,  if  an  hundred  marks  of 
filver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,   or  free-warren  :  there 
the  queen  is  entitled  to  ten  marks  in  filver,  or  (what  was  for- 
merly an  equivalent  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen-gold,  or  aurum  reginae  ^     But  no  fuch 
payment  is  due  for  any  aids  or  fubfidies  granted  to  the  king 
in  parliament  or  convocation  ;    nor  for    fines  impofed  by 
courts  on  offenders,   againft  their   will  ;  nor  for  voluntary 
prefents  to  the  king,  without  any  confideration  moving  from 
him  to  the  fubjedl;  nor  for  any  fale  or  contract  whereby  the 
prefent   revenues  or  poffeffions  of  the  crown  are  granted 
away  or  diminifhed "". 

The  original  revenue  of  our  antient  queens,  before  and 
foon  after  the  conqueft,  feems  to  have  confifled  in  certain 
Tefervations  or  rents  out  of  the  demefne  lands  of  the  crown, 
which  were  exprefsly  appropriated  to  her  majefly,  di{lin6t 
from  the  king.    It  is  frequent  in  doomfday  book,  after  fpeci- 

* -^  I-  3-  31.  "»  /i/i.  Fryn.  6.    Madox,  hift.  exc!:, 

*  Pryn.  ylur.  Re^.  2.  7,/^%, 

*  13  Rep.  31.    4lnft.  35S. 
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:ng  the  rent  due  to  the  crown,  to  add  likewife  the  quantity 
gold  or  other  renders  refcrved  to  the  queen  °.  Thefe  were 

.quently  appropriated  to  particular  purpofes ;  to  buy  wool 
lOT  her  majelty's  ufe  °,  to  purchafe  oil  for  her  lamps  p,  or  to 
furnifh  her  attire  from  head  to  foofi,  which  was  frequently 
very  coltly,  as  one  fingle  robe  in  the  fifth  year  of  Henry  K. 
iLood  the  city  of  London  in  upwards  of  fourfcore  pounds  ^  [  221  ] 
\  praclice  fomewhat  fimilar  to  that  of  the  eaftern  countries, 
./here  whole  cities  and  provinces  were  fpecifically  affigned 
to  purchafe  parncular  parts  cf  the  queen's  apparei'.  And, 
for  a  farther  addition  to  her  income,  this  duty  of  queen-gold 
is  fuppofed  to  have  been  originally  granted  •,  thofe  matters  of 
grace  and  favour,  out  of  which  it  arofe,  being  frequently  ob- 
tained from  the  crown  by  the  powerful  interceffion  of  the 
queen.  There  are  traces  of  it's  payment,  though  obfcure  . 
ones,  in  the  book  of  doomfday  and  in  the  great  pips-roll  or 
Henry  the  firft  ^  In  the  reign  of  Henry  the  fecond  the 
manner  of  colle£^ing  it  appears  to  have  been  well  underftcod, 
and  it  forms  a  diflind:  head  in  the  antient  dialogue  of  the  ex- 
chequer "  written  in  the  time  of  that  prince,  and  ufually  at- 
tributed to  Gervafe  of  Tilbury.  From  that  time  downwards 
it  was  regularly  claimed  and  enjoyed  by  ail  the  queen  coa- 
forts  of  England  till  the  death  of  Henrv  VIII. :  though  afrer 
the  acoefTion  of  the  Tudor  family  the  collecting  of  ic  feems 
to  have  been  much  neglected  :  and,  there   bjing  no  queei^     ^ 

^Be.ufordfi'ire    liiuitr.  L-Jior.e  redd.  II.  ibid. J       Civitss    Lund,   ccrdubanarls 

per  annum  xxii  Hi.  Isfc. ;   ad  opus  reri'  reyinae  xx    s.       (Mag.   rot.  Z  Hen.  II. 

naeiiuncias  auri.'—~--Hirjfordfcir€.   In  Madox  hift.  exch.  419.) 

Z-enty  w't".  confjttud.  ut  praepsjttus   ma*  *"  Pro  roba  ad  opus  reginae  auater  xx 

n^ii    •'jsnierte  djmlna  fua    (regina)  in  I.  Iff  vi  s.  viii  d.    (Mag.  rot,  5  Hen.  II, 

tnar.er.  praefcntaret   ei  xvii:  oras  denar.  ibid.  25O.) 

vi  ejfet   ipfa  laeto   animo.     Pryn.   Ap-  *  Solere  aiunt  barbaros  reg;s  Ptrfarum 

pend.  to  Aur.  Reg.  2,  3.  ac  Syrorum — uxoribus  ci'vitates  atiribf 

°   Cuufa    coadjT.andi     lanam    reginae.  ere^  hoc  modo  ;   haee  civitas  mutieri  redi- 

Domefd.  ib':d.  micvlum praebeat,  baec  in  collum^haec  in 

P   Civitas  Lur.djn.     Pro  oleo  ad  lamp,  crinest  l5'c.    (Cic.  in  f^srrenty  lib.  3.  ctp. 

ad  reginae.   ( I^ag.  rot.  pip.   temp.  Hen.  33.) 

//.  ibid.)  ^  See  Madox  D  fceptat.  epljiolcr.  74. 

**  Vi:econes  Berhjcire i  xi'i  l.pro  cappa  Pryn.  Aur.  Reg.  A^''V>end.  5. 

f^'giKje.     (Mag.rst.pip    1 9. — IZ  He^n.  ^  lib.  2.  e.  26, 

,  ccnfort 
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confort  afterwards  till  the  acceffion  of  J.,mes  I.,  a  period  of 
near  Cxty  years,  it's  very  nature  and  quantity  became  then  a 
matter  of  doubt :  and  being  referred  by  the  king  to  the  chief 
juft.ces  and  chief  baron,  their  report  of  it  was  fo  very  unfa- 
voitrable  ",  that  his  confort  queen  Anne  (though  fte  claim- 
ed it)  yet  .never  thought   proper  to   exaft  it.      'In  i6,- 
1 1  Car.  I,  a  time  fertile  of  expedients  for  raifing  money  upon 
dormant  precedents  in  our  old  records,  (of  which  fhip-moner 
was  a  fatal  inftance,)  the  king,  at  the  petition  of  his  queen. 
Henrietta  Maria,  iflued  out  his  writ »  for  levying  it  •  but  af 
terwards  purchafed  it  of  his  confort  at  the  price  of  tenthou- 
land  pounds  ;    finding  it,  perhaps,  too  trifling  and  trouble- 
fome  to  levy.     And  when  afterwards,  at  the  reftoration,  by 
L  222  ]  the  abolition  of  the  military  tenures,  and  the  fines  that  were 
confequent  upon  them,  the  little  that  legally  remained  of 

!,^i^7T "'  "'''  '■"^""''    '"  ='''"°'^  "°''''"g  ^'  =>">  in  vain 
did  Mr.  Prynne,   by  a  treatife  which  does  honour  to  his  abi- 

hties  as  a  painful  and  judicious  antiquary,  endeavour  to  excite 

queen  Catherine  to  revive  this  antiquated  claim. 

.  AvoTHER  antient  perquifice  belonging  to  the  queen  con- 

fort,  mentioned  by  all  our  old  writers  -,  and,  therefore  only, 
worth  notice,  is  this  ;  that  on  the  taking  of  a  whale  on  the 
coafts,  which  is  a  royal  fi(h,  it  (hall  be  divided  between 
the  king  and  queen ;  the  head  only  being  the  king's  pro. 
perty,  and  the  tail  of  it  the  queen's.  «  Dejlurgione  olfervetur, 
'  quod  rex  zllum  habebit  integrum:  de  balena  vero  fufficit,  f* 
"rex  habeat  caput,  et  regina  caudam."  The  reafon  of  this 
whimfical  divifion,  affigned  by  our  antient  records  ^  was 
to  furnifti  the  queen's  wardrobe  with  whalebone  (2). 

"  Mr.  Prynne,  with  fome  appearance        •  19  Rym.  p,d.  ,« 
rf  rMfon,   infinuates,   that   their  re-        «  Brafton.  /.  3.  c.  3.  Britton.  ^.17. 
fearches  were  very  fuperSciaL      {Aur.    Flet.  /.  l.  ,.  45  is"  46 


(2)  The  reafon  is  more  whimfical  than  the  divifion,  for  the 
•wialebone  lies  entirely  in  the  head. 
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But  farther :  though  the  queen  is  in  all  refpedls  a  fubjedl, 
yet,  in  point  of  the  fecurity  of  her  life  and  perfon,  (he  is  put 
on  the  fame,  footing  with  the  king.  Itis  equally  treafon  (by 
the  ftatute  25  Edw.  III.)  to  compafs  or  imagine  the  death  of 
our  lady  the  king's  companion,  as  of  the  king  himfelf :  and 
to  violate,  or  defile  the  queen  confort,  amounts  to  the  fame 
high  crime  *,  as  well  in  the  perfon  committing  the  facfl,  as  in 
the  queen  herfelf,  if  confenting.  A  law  of  Henry  the  eighth  ^ 
made  it  treafon  alfo  for  any  woman,  who  was  not  a  virgin, 
to  marry  the  king  without  informing  him  thereof:  but  this 
law  was  foon  after  repealed  (3),  it  trefpaffing  too  ftrongly,  as 
well  on  natural  juftice,  as  female  modefty.  If  however  the 
queen  be  accufed  of  any  fpecles  of  treafon,  fhe  (hall  (whether 
confort  or  dowager)  be  tried  by  the  peers  of  parliament,  as 
queen  Ann  Bolcyn  was  in  28  Hen.  VIII.  (4) 

The  hufband  of  a   queen  regnant,  as  prince  George  of 
Denmark  was  to  queen  Anne,  is  her  fubjed  ;  and  may  be 
guilty  of  high  treafon  agalna  her :  but,  in  the  inftancc  cf 
^  Stat.  33  Hen.  VIII.  c.2i. 


^  (3)  This  was  a  claufe  in  the  ad,  which  attainted  queen  Cathe- 
rine Howard  and  her  accomphces  for  her  incontinence  ;  but  it  was 
not  repealed  till  the  i  Edw.  VI.  c.  12.  which  abrogated  all  trea- 
fons  created  fince  the  memorable  ftatute  in  the  25  Edw.  III. 

(4)  Ann  Boleyn  was  convided  of  high  treafon  in  the  court  of 
the  lord  high-fteward.  One  of  the  charges  againft  this  unhappy 
queen  was,  that  fhe  had  faid,  «  that  the  king  never  had  had  htT 
«  heart ;"  a  declaration,  if  made,  in  which  there  was  probablv 
more  truth  than  difcretion  ;  but  this  was  adjudged  to  be  a  flander 
of  her  own  ifTue,  and  therefore  high  treafon,  according  to  a  fta- 
tute  which  had  been  paffed  about  two  years  before  for  her  honour 
and  protedion.    Harg.  St.Tr.  11  vol.  p.  10. 

Articles  of  impeachment  were  prepared  againft  queen  Catherine 
Parr  for  herefy,  in  prefuming  to  controvert  the  theological  doc- 
trines of  the  king  ;  but  by  her  dexterity  and  addrefs,  fhe  baffled 
the  defigns  of  her  enemies,  and  regained  the  affedions  of  that  ca> 
pricious  monarch.    4  Hume,  259. 

Articles  of  impeachment  for  high  treafon  were  exhibited  againft 
Henrietta  queen  of  Car.  I.  from  which  fhe  faved  herfelf  by  an 
efcape  to  France.    7  Hums,  10. 

Vol.  L  X  ^     •      * 
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conjugal  infidelity,  he  is  not  fubje£led  to  the  fame  penal  re- 
[  223  ]  ftri£lions.  For  which  the  reafon  feems  to  be,  that,  if  a  queen 
confort  is  unfaithful  to  the  royal  bed,  this  may  debafe  or  baf- 
tardife  the  heirs  to  the  crown  ;  but  no  fuch  danger  can  be  con- 
fequent  on  the  infidelity  of  the  hufband  to  a  queen  regnant. 

A  QUEEN  dowager  is  the  widow  of  the  king,  and  as  fuch 
enjoys  mofi:  of  the  privileges  belonging  to  her  as  queen  con- 
fort.  But  it  is  not  high  treafon  to  confpire  her  death,  or  to  vio- 
late her  chaility,  for  the  fame  reafon  as  was  before  alleged, 
becaufe  the  fucceSlon  to  the  crown  is  not  thereby  endanger- 
ed. Yet  ftill,  pro  dignitate  regalt^  no  man  can  marry  a 
queen  dowager  without  fpecial  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  goods.  This  fir  Edward 
Coke*  tells  us  was  enabled  in  parliament  in  6  Hen.  VI., 
though  the  ftatute  be  not  in  print  (5).  But  fhe,  though  an 
alien  born,  (hall  flill  be  entitled  to  dower  after  the  king^s 
•  demife,  which  no  other  alien  is  ^,  A  queen  dowager,  when 
married  again  to  a  fubjedl,  doth  not  lofe  her  regal  dignity, 
as  peerefles  dowager  do  their  peerage  when  they  marry  com- 
moners. For  Catherine,  queen  dowager  of  Henry  V.,  though 
fhe  married  a  private  gentleman,  Owen  ap  Meredith  ap  Theo- 
dore, commonly  called  Owen  Tudor;  yet,  by  the  name  of 
Catherine  queen  of  England,  maintained  an  a6lion  againft  the 
bilhop  of  Cariifie.  And  fo,  the  queen  dowager  of  Navarre 
\  marrying  with  Edmond  earl  of  Lancafter,  brother  to  king  Ed- 

ward the  firft,  tnaintained  an  aftion  of  dower  (after  the  death 
of  her  feeond  hufband)  by  the  name  of  queen  of  Navarre  *=. 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
alfo  his  royal  confort,  and  the  princefs  royal,  or  tided  daugh- 
ter of  the  king,  are  likewife  peculiarly  regarded  by  the  laws. 
For,  by  ftatute  25  Edw.  ill.,  to  compafs  or  confpire   the 

a  Z  Infl.  18.  See  Riley's  Plac.  Pari.  72.         «=  a  Inft.  50. 
"  Co.  I.itt.  ^r. 


(5)  Mr.  Kargrave,  in  a  note  to  Co.  Litt.  133.  fays,  that  no 
fuch  ftatute  can  be  found.  Lord  Coke  there  refers  to  it  by 
8  Hen.  VI.  N"  7.  in  2  Inil.  18.  by  6  Hen.  VI.  W  41.  In  Riley^s 

Plac.  Pari,  it  is  called  2  Heii.  VI. 

death 
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death  of  the  former,  or  to  violate  the  chaftity  of  either  of 
the  latter,  are  as  much  high  treafon  as  to  confoire  the  death 
ot  the  king,  or  violate  the  chaftity  of  the  queen.  Aad  this 
upon  the  famereafon,  as  was  before  given;  becaufe  the 
prince  of  Wales  is  next  in  fucceffion  to  the  crown,  and  to 

r  , J  '^T'"  "'2^' '''"'  '^^  "°°''  '°y»l  «"h  baftardy :  and 
ttte  eldeft  daughter  of  the  king  is  alfo  alone  inheritable  to  the 
crov/n  on  failure  of  ilTue  male,  and  therefore  more  refpeaed  [  224  J 
Dy  the  laws  than  any  of  her  younger  fifters(6) ;  infomuch  that 
upon  this,  united  with  other  (feodal)  principles,  while  our 
mihtary  tenures  were  in  force,  the  king  might  levy  an  aid  for 
marrymg  his  eldeft  daughter,  and  her  only.  The  heir  ap- 
parent (7)  to  the  crown  is  ufually  made  prince  of  Wales 
and  earl  of  Chefter  (8),    by  fpecial  creation,  and  invefti- 

(6)  This  ftatute  perhaps  was  not  meant  to  be  extended  to  the 
pnncefs  royal  when  (he  had  younger  brothers  living,  for  the  ilFue 
ot  therr  wives  muft  inherit  the  crown  before  the  iffue  of  the  prin. 

,  'V^lJ^^  "'^'^  "^^^'"-y  i^  "°t  Proteaed  by  the  ftatute. 
f„   l\t       "'"^IT  '"'''  ""'  '='^'^"  '^°"*''"«'i  to  the  heir  apparent, 
father  H  '''''l^,^''^  ^"^  l^-  Elizabeth  were  created  bv  thei; 

7the   ,  ?"■  .      \  T''^''  "'  ^'''''''  '^'"^  °f  'hem  at  the  time 
the  latter  after  the  lilegilimation  of  Mary)  being  heir  prefumptive 
to  the  crown.    ^Hume,n^.  o         i-  r 

had^Stf;  T  """I  "^^V""^^  "^  ^^^'^^-      When  his  father 
count  7     "  "/  ^'' ''^"'  ^'  P™'"'''^''  '^'  P-P'^  °f  th^t 

212:,  7°"  T       ■°"  °^  ''"'■  ^"'""''^"^"'  '°  gi-^hem  a  prince 
hnguage      "  """"^  "•'"'  ""'  ^^''°  ^^"''^  ^P-^^  -  o"-^ 

Upon  their  arquiefcence  with  this  deceitful  olFcr,  he  confen-ed 
he  p„nc,pahty  of  Wales  upon  his  fecond  fo»  Edward,  then  an  i„. 

heir  to  the  crown,  and  from  that  time,  this  honour  has  been  ap- 

ofTl  r  '  V'"  '"'*  ^""^  '"•  '^-"'^  "-g'"-^  '^f  'he  kirj, 
ot  England.     2  Humt,  243.  ^ 

(8)   Selden  tells  us,  "  that  the  earldom  of  Chefter  was  once  alfo 
_^  a  pnn<npahty,  ereded  into  that  title  by  parliament  in  zi  Rich 
«  t      .     u7r"  "'"'  '"""  "'■'^"'""'^  'hat  it  (hould  be  given  to  the" 

.    hVf  H       n";    ^i";: ''''  ^^"^"'^  P^'-"--"^^"'  -^  -pealed  in  the 
fi.ft  of  Hen  IV.,  although  the  earldom  hath  ufuallv  been  Crce 

givenwita  the  principality  of  Wales."  Seld.TitofHon.z.cs.f.i. 

^  *  turei 
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ture  [())  \  but  being  the  king's  eldeft  fon  (ro),  he  is  by  inhe- 
ritance duke  of  Cornwall,  without  any  new  creation'^. 

^   8  Rep.  I.     Seld.  tit.  of  hon.  2.  $. 


(9)  That  is,  by  letters  patent  under  the  great  feal  of  England. 

(10)  Lord  Coke,  in  the  Pnnce's  cafe,  in  the  8th  Report,  has 
exprefsly  advanced,  that  the  duchy  of  Cornwall  cannot  defcend, 
upon  the  death  of  the  king's  firft-born  fon,  to  the  eldeft  then  living. 
But  this  pofition  is  beyond  all  controverfy  erronaous.  Lord  Hard- 
"W'icke,  in  Lomax  "z;.  Holmden,  i  Vef.  294.  has  obferved,  "  That 
"  the  eldeft  fon  of  the  king  of  England  takes  the  duchy  of  Corn- 
**  wall  as  pr'imogenitus  ;  although  lord  Coke  at  the  end  of  the 
"  Prince's  cafe  fays  otherwife.  But  this  was  not  the  point  there, 
■^  being  only  an  obfervation  of  his  own,  and  has  ever  fince  be^i 
"  held  a  miftake  of  that  great  man.  He  was  alfo  miftaken  in  the 
"  fa6l,  in  faying  that  Henry  VHI.  was  not  duke  of  Cornwall, 
"  becaufe  not  pr'imogenitus ;  for  lord  Bacon  in  his  hiftory  of 
'"^  Henry  VH.  affirms  the  contrary,  that  the  dukedom  devolved 
"  to  him  upon  the  death  of  Arthur  ;  and  this  is  by  a  great  law- 
«'  yer,  and  who  muft  have  looked  into  it,  as  he  was  then  attorney 
"  or  folicitor  general."  But  this  point  was  folemnly  determined 
in  1613,  upon  the  death  of  prince  Henry  the  eldeft  fon  of  James  I. 
in  the  cafe  of  the  duchy  of  Cornwall,  the  report  of  which  is  in- 
fcrtcd  at  length  in  CoUins's  Proceedings  on  Baronies,  p.  148.  In 
which  it  was  refolved  that  prince  Charles,  the  king's  fecond  foH, 
was  duke  of  Cornwall  by  inheritance. 

It  is  more  ftrange  tliat  lord  Coke  fhould  have  fallen  into  this 
miftake,  as  the  contrary  appears  from  almoft  every  record  upon 
the  fubjeft. 

In  the  5th  Henry  IV.  the  fecond  reign  after  the. creation  of  the 
duchy,  there  is  a  record,  in  which  prince  Henry  makes  a  grant  of 
part  of  the  duchy  lands  to  the  countefs  of  Huntingdon,  and  the 
recoi-d  ftates,  that  becaufe  the  prince  is  within  age,  fo  that  in  law 
his  grant  is  not  efteclual  to  give  a  fure  eftate,  he  (hall  pledge  his 
faith  before  the  king  and  all  the  lords  of  parHament,  that  when 
he  attains  his  full  age,  he  fhall  grant  a  fure  eftate  againft  himfelf 
and  his  heirs  ;  and  that  his  three  brothers,  Thomas,  John,  and 
Humphrey,  (hall  in  Uke  manner  pledge  their  faith  to  confirm  the 
fame  eftate,j// ?^/«f  ave'igne,  que  D'leux  defende,que  le  dit  Ducheunques 
iievtent  en  lours  mains ^  if  it  ftiould  fo  happen,  which  God  forbid,  that 
the  faid  duchy  ftiould  ever  come  into  their  hands,  and  thereupon 

they 
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The  red  of  the  royal  family  may  be  confidered  in  two 
different  lights,  according  to  the  different  fenfes  In  which  the 
term,  royal  family^  Is  ufed.  The  larger  fenfe  includes  all 
thofe,  who  are  by  any  poflibility  inheritable  to  the  crown- 
Such,  before  the  revolution,  were  all  the  defcendants  of 
William  the  conqueror  ;  who  had  branched  into  an  amazing 
extent,  by  intermarriages  with  the  antlent  nobility.  Since 
the  revolution  and  adl  of  fettlement,  it  means  the  protcftant 
iifue  of  the  prlncefs  Sophia  5  now  comparatively  few  in  num- 


they  all  made  a  promife  and  took  an  oath  to  that  effect.       Rot. 
Pari.  5  Hen.  IV.   No.  4. 

But  the  fecond  fon  would  not  fucceed  to  the  dukedom,  if  his 
eldeft  brother  left  iffue  ;  in  that  cafe  it  would  revert  to  the  crown. 
The  duke  of  Cornwall  mufl  be  both  the  king's  eldeft  fon  and  heir 
apparent  to  the  crown  ;  this  appears  from  a  great  variety  of  re- 
cords, que  lesjit%  e'lfnes  des  rois  d' Engleterre,  c'ejl  ajfavoir,  ceux  qui 
Jerroient  heirs  projcheins  du  roialme  d'Engleterre,  fuijfent  dues  de 
Corneiuaile.     Rot.  Pari.  9  Hen.  V.   No.  20. 

In  a  charter  of  Hvery  of  the  duchy  by  Edw.  IV.  to  his  eldeft  fon 
prince  Edward,  recited  in  the  rolls  of  parliament,  the  following 
fentence  is  part  of  the  preamble  :  Fllii  pmnogeniti  regum  AngVia 
primo  natlviiatis  fua  die  majoris  atque  perfeSa  prafumuntur  atatis, 
^/ic  quod  liber ationem  diSi  ducaius  eo  tunc  a  nobis  petere  valcant  atque 
de  jure  obtinere  debeant  ac  fi  viginti  et  unius  annorum  atatis  phn£ 
fuijfent.  Rot.  ParL  i2Edw.  IV.  No.  14.  From  tliis  and  from 
other  authorities  it  follows,  that  a  duke  uf  Coniwall  is  boni  of  full 
age,  or  is  fubjeft  to  no  minority  with  refped  to  his  enjoyment  of 
the  pofTelfions  annexed  to  the  dukedom. 

This  is  a  ftrange  fpecies  of  inheritance,  and  perhaps  is  the  only 
mode  of  defccnt  which  depends  upon  the  authority  of  a  ftatute.  lu 
the  Prince's  cafe,  reported  by  lord  Coke,  the  queftion  was,  whe- 
ther  the  original  grant  to  Edward  the  Black  Prince,  who  was  cre- 
ated in  the  nth  of  Edw.  III.  duke  of  Cornwall,  and  who  was  the 
firft  duke  in  England  after  the  duke  of  Normandy,  had  the  au- 
thority  of  parliament,  or  was  an  honour  conferred  by  the  king's 
charter  alone  ?  If  the  latter,  the  limitation  would  have  been  void, 
as  nothing  lefs  than  the  power  of  parliament  can  alter  the  efta- 
blifhed  rules  of  dcfcent.  But  notvvithftanding  it  is  in  the  form  of 
a  charter,  it  was  held  to  be  au  ad  of  the  legiflature.  It  con- 
cludes, per  ipfum  rcgetn  et  totuin  concilium  in  parlianuniQ. 

X  3  ber^ 
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ber,  but  which  5n  procefs  of  time  may  poffibly  be  as  largely 
difFufed.  The  more  confined  fenfe  includes  only  thofe,  who 
are  within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordinary 
regard  and  refpedt :  but,  after  that  degree  is  paft,  they  fall 
into  the  rank  of  ordinary  fubje£l:s,  and  are  feldom  confidered 
any  farther,  unlefs  called  to  the  fucceflion  upon  failure  of  the 
nearer  lines.  For,  though  collateral  confanguinity  is  regarded 
indefinitely,  with  refpe£l  to  inheritance  or  fucceflion,  yet  it 
is  and  can  only  be  regarded  within  fome  certain  limits  in 
any  other  refpcdl:,  by  the  natural  conftitution  of  things  and 
the  dilates  of  pofitive  law  ^, 

The  younger  fons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  fucceflion,  were  therefore  little  farther  regarded  by  the 
antient  law,  than  to  give  them  to  a  certain  degree  precedence 
before  all  peers  and  public  ofFicers,  as  well  ecclefiaftical  as 
temporal.  This  is  done  by  the  ftatute  31  Hen.  VIII.  c.  lo. 
225  ]  which  ena£ls,  that  no  perfon,  except  the  king's  children, 
{hall  preiume  to  fit  or  have  place  at  the  fide  of  the  cloth  of 
eilate  in  the  parliament  chamber  ;  and  that  certain  great 
officers  therein  named  fhall  have  precedence  above  all  dukes, 
except  only  luch  as  fhall  happen  to  be  the  king's  fon,  bro- 
ther, uncle,  nephew  (which  fir  Edward  Coke  ^  explains  to 
(ignify  grand  fon  or  nepos),  or  brother's  or  fifter's  fon.  There- 
fore, after  thefe  degrees  are  paft,  peers  or  others  of  the  blood 
rcyal  are  entitled  to  no  place  or  precedence  except  what  be- 
longs to  them  by  their  perfonal  rank  or  dignity.  Which 
made  fir  Edward  Walker  complain  s,  that  by  the  hafly  cre- 
ation of  prince  Rupert  to  be  duke  of  Cumberland,  and  of  the 
earl  of  Lenox  to  be  duke  of  that  name,  previous  to  the  crea* 
tion  of  king  Charles's  fecond  fonj  James,  to  be  duke  of  York, 
it  might  happen  that  their  grandfons  would  have  precedence 
of  the  grandfons  of  the  duke  of  York. 

Indeed,  under  the  defcription  of  the  king's  children  his 
grandfons  are  held  to  be  included,  without  having  recourfe  to 

*  Set  ejfay  en  collateral  confanguinityf  ^  4  Inft.  362. 

in  Law-tra6ts,  4to.  Oxoh.itti,  ^  Tx»^Sj  p.  301. 

fit 
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fir  Edward  Coke's  interpretation  of  nepheiu  :  and  'therefore 
when  his  late  majefty  king  George  II.  created  his  grandfon 
Edward,  the  fecond  fon  of  Frederick  prince  of  Wales  deceafed, 
duke  of  York,  and  referred  it  to  the  houfe  of  lords  to  fettle  his 
place  and  precedence, they  certified^  that  heought  toh^ve  place 
next  to  the  late  duke  of  Cumberland,  the  then  king's  youngefb 
fon ;  and  that  he  might  have  a  feat  on  the  left  hand  of  the  cloth 
of  eftate.  But  when,  on  the  acceffion  of  his  prefent  majeily, 
thofe  royal  perfonages  ceafed  to  take  place  as  the  childreriy  and 
ranked  only  us  the  brother  and  uncle^  of  the  king,  they  alfo 
left  their  feats  on  the  fide  of  the  cloth  of  eftate  :  fo  that  when 
the  duke  of  Gloucefter,  his  majefty's  fecond  brother,  took 
his  feat  in  the  houfe  of  peers',  he  was  placed  on  the  upper 
end  of  the  earl's  bench  (on  which  the  dukes  ufually  fii)  next 
to  his  royal  highnefs  the  duke  of  York.  And  in  17 18,  upon 
a  queftion  referred  to  all  the  judges  by  king  George  1.,  it  was 
refolvcdby  the  opinion  of  ten  againft  the  other  two,  that  the 
education  and  care  of  all  the  king's  grandchildren  while  mi- 
nors, did  belong  of  right  to  his  majefty  as  king  of  this  realm, 
even  during  their  father's  life  ''(11).  But  they  all  agreed,  that 
the  care  and  approbation  of  their  marriages,  when  grown  up, 
belonged  to  the  king  their  grandfather.  And  the  judges 
have  more  recently  concurred  in  opinion ',  that  this  care 
and  approbation  extend  alfo  to  the  prefumptive  heir  of  the 
crown*,  though  to  what  other  branches  of  the  royal  familv  the 
fame  did  extend  they  did  not  find  precifely  determined.  The 
mod  frequent  inftances  of  the  crown's  interpoficion  go  no  far-  [  2:j5  "j 
ther  than  nephews  and  nieces'";  but  examples  are  not  want- 

*»  Lords' Jourp.  24  Apr.  1760.  under   king  Edward  III.,  4  Rym.  392, 

*  Ibid.  10  Jan.  1765.  403.  411.  501.508.512.549.683: — 
k  Fortefc.  Al.  401 — 440.  under  Henry  V.,  9  Rym.  710,711.741 : 

*  Lords'  Journ.  28  Feb.  1772.  — under  Edward  IV,,  11  Rym.564,565. 
""  See  (befides  the  inftances  cited  in  590.  Goi : — under  Hen. VIII.,  13  Rym. 

Fortefcue  Aland)  iox  brothers  ^ndfijlets ;      249.  423  : — under  Edw.  VI.,  7  St.  Tr, 

3-8. 

■    —     ■  . , 

(11)  The  authorities  and  arguments  of  the  two  di {Tenting  judges. 
Price  and  Eyre,  are  fo  full  and  cogent,  that  if  this  queftion  had 
arifen  before  the  judges  were  independent  of  the  crown,  one  would  , 

have  been  incHned  to  have  fufpe6led  the  fincerity  of  the  other  ten, 
i^nd  the  authority  of  the  decilion.    See  Har^,  Si.  7>,  1 1  vol.  295 . 
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ing  of  it's  reaching  to  more  diftant  collaterals  ".      And  the 
ftatute  6  Henry  VI.   before-mentioned,  which  prohibits  the 
marriage  of  a  queen  dowager  without  the  confent  of  the  king, 
afligns  this  reafon  for  it  (12) :  '*  becaufe  the  difparagement  of 
**  the  queen  fhall  give  greater  comfort  and  example  to  other 
**  ladies  of  eftate,  who  are  of  the  hlood  royal,  more  lightly  to 
**  difparage  themfelvcs  °."     Therefore  by  the  ftatute  28  Hen. 
Vni.  c,  18.  (repealed,  among  other  ftatutes  of  treafons,  by 
I  Edw.  VI.  c.  12.)  it  was  made  high  treafon  for  any  man  to 
contra£t  marriage  with  the  king's  children  or  reputed  chil- 
dren, his  fiflers  or  aunts  ex  parte  paterna^  or  the  children  of  his 
brethren  or  fifters  ,  being  exa^lly  the  fame  degrees,  to  which 
precedence  is  allowed  by  the  ftatute  3 1  Hen.  VIII.  before- 
mentioned.     And  now,  by  ftatute  12  Geo.  III.  c.  ii.no  de- 
fcendant  of  the  body  of  king  George  H.,  (other  than  the  iflue 
of  princefles  married  into  foreign  families)  is  capable  of  con- 
tradling  matrimony,  without  the  previous  confent  of  the  king 
fignified  under  the  great  feal ;  and  any  marriage  contracted 
without  fuch  confent  is  void.     Provided,  that  fuch  of  the 
faid  defcendants,  as  are  above  the  age  of  twenty-five,  may 
after  a  twelvem.onth^s  notice  given  to  the  king's  privy  council, 
contract  and  folcmnize  marriage  without  the  confent  of  the 
crown;  unlefs  both  houfes   of  parliament  ftiall,  before  the 
expiration  of»  the  faid  year,  exprefsly  declare  their  difappro- 
bation  of  fuch  intended  marriage.     And  all  perfons    folem- 
nizing,  affifting,  or  being  prefenr  at,  any  fuch  prohibited  mar- 
riage, fliall  incur  the  penalties  of  the  ftatute  of  praemunire, 

3.  8.     For  nepheivs  and  nhces  ;   under  and   third    cauftns^    under   Edward  III., 

Henry  III.,  i  Rym.  852. : — under   Ed-     5  Rym.    729  : under    Richard  II., 

ward  I.,   %  Rym.  489  : — under  Edward     7  Rym.    225  : under  Henry  VI., 

III.,  5  Rym.  561 : — under  Richard  IT.,     10  Rym.  322  : under   Henry  VII., 

7  Rym,  264:- under  Richard   III.,     12  Rym.  529  : under  queen  Eliza- 

12  Rym.  232.  244: under  Henry  beth,  Camd.  Ann.  A.  D.  1562.       To 

VIII.,  ijRym.  26.  31.  fourtiy  cotiftns  ;  under   Henry  VII.,  iz 

"  To  great  n'eccs  ;  under  Edward  II ,  Rym.  329.     To  the  blood-royal   in  ge- 

3  Rym. 575.  644.    Tojirfi  coufuis  ;  un-  neral;  under  Richard  II.,   7  Rym.  787, 

der  Edward  III.,  5  Rym.  177.  'Vofccond  °  Ril.  plac.  pari.  672. 

(12)  The  occafion  of  this  ftatute  was  the  marriage  of  Cathe^ 
rine,  mother  to  Hen.  VI.,  with  Owen  Tudor,  a  private  gentleman. 
See  p.  223, 
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CHAPTER    THE    FIFTH, 

OF      THE      COUNCILS      BELONGING      TO 
THE    KING. 


THE  third  point  of  view,  in  which  we  are  to  confider 
the  king,  is  with  regard  to  his  councils.  For,  in  order 
to  affift  him  in  the  difcharge  of  his  duties,  the  maintenance 
of  his  dignity,  and  the  exertion  of  his  prerogative,  the  law 
hath  afligned  him  a  diverfity  of  councils  to  advife  with. 

1.  The  firft  of  thefe  is  the  high  court  of  parliament, 
whereof  we  have  already  treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth 
hereditary  counfellors  of  the  crown,  and  may  be  called  toge- 
ther by  the  king  to  impart  their  advice  in  all  matters  of  im- 
portance to  the  realm,  either  in  time  of  parliament,  or, 
which  hath  been  their  principal  ufe,  when  there  is  no  par- 
liament in  being  %  Accordingly  Bra£lon  ^,  fpeaking  of  the 
nobility  of  his  time,  fays  they  might  probably  be  called 
**  cortfulesy  a  confulendo  ;  reges  enim  tales  fibi  ajfociant  ad  cotiju' 
**  lenditmP  And  in  our  law  books  ^  it  is  laid  down,  that 
peers  are  created  for  two  reafons  :  i.  Ad  confulendum^  2.  Ad 
defendendum^  regem  :  on  which  account  the  law  gives  them 
certain  great  and  high  privileges  :  fuch  as  freedom  from  ar- 
refts,  ^c\  even  when  no  parliament  is  fitting  :  becaufe  it 
intends,  that  they  are  always  aflifting  the  king  wiih  their 
counfel  for  the  commonwealth,  or  keeping  the  realm  in 
fafety  by  their  prowefs  and  valour. 

»  Co.  Litt.  no.  c  ^  Rep.  34.  9  Rep.  49.  la  Rep.  96. 

^  I.  I.  c.  8. 
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Instances  of  conventions  of  the  peers,  to  advlfe  the  king, 
have  been  in  former  times  very  frequent ;  though  now  fallen 
into  difufe,  by  reafon  of  the  more  regular  meetings  of  parlia- 
ment. Sir  Edward  Coke'*  gives  us  an  extract  of  a  record, 
5  Hen.  IV.,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of 
each  was  agreed  to  be  fettled  by  advice  of  parliament,  (if  any 
ihould  be  called  before  the  feail  of  faint  Lucia,)  or  otherwife 
by  advice  of  the  grand  council  of  peers  which  the  king  pro- 
mifes  to  aflemble  before  the  faid  feaft,  in  cafe  no  parliament 
ihail  be  called.  Many  other  initances  of  this  kind  of  meeting 
are  to  be  found  under  our  antient  kings :  though  the  formal 
method  of  convoking  them  had  been  fo  long  left  off,  that 
when  king  Charles  I.,  in  i640,ifrued  out  writs  under  the  great 
feal  to  call  a  great  council  of  all  the  peers  of  England  to 
meet  and  attend  his  majefly  at  York,  previous  to  the  meet- 
ing of  the  long  parliament,  the  earl  of  Clarendon  *  mentions 
it  as  a  new  invention,  not  before  heard  of;  that  is,  as  he 
explains  himfelf,  fo  old,  that  it  had  not  been  pratlifed  in 
fome  hundreds  of  years.  But,  though  there  had  not  fo  long 
before  been  an  inftance,  nor  has  there  been  any  fince,  of 
afiembling  them  in  fo  folemn  a  manner,  yet,  in  cafes  of 
emergency,  our  princes  have  at  feveral  times  thought  proper 
to  call  for  and  confult  as  many  of  the  nobility  as  could  eafily 
be  got  together  :'  as  was  particularly  the  cafe  with  king 
James  the  fecond,  after  the  landing  of  the  prince  of  Orange ; 
and  with  the  prince  of  Orange  himfelf,  before  he  called 
that  convention  parliament,  which  afterwards  called  him  to 
the  throne. 

Besides  this  general  meeting,  it  is  ufually  looked  upon  to 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  refpe£V,  fuch  matters  as  he  fhall  judge  of  importance 
to  the  public  weal.  And  therefore,  in  the  reign  of  Edward  II., 
it  was  made  an  article  of  impeachment  in  parliament  againft 

."  J  Inft.  no.  e  Hill.  b.  2. 

the 
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the  two  Hugh  Spencers,  father  and  fon,  for  which  they  were 
banifhed  the  kingdom,  *<  that  they  by  their  evil  covin  would 
<*  not  fuffer  the  great  men  of  the  realm,  the  king's  good 
•*  counfellors,  to  fpeak  with  the  king,  or  to  come  near  him ; 
**  but  only  in  the  prefcnce  and  hearing  of  the  faid  Hugh  the 
^*  father  and  Hugh  the  fon,  or  one  of  them,  and  at  their 
**  will,  and  according  to  fuch  things  as  pleafed  them  ^." 

3.  A  THiHD  council  belonging  to  the  king,  are,  according 
to  fir  Edward  Coke  2,  his  judges  of  the  courts  of  law,  for 
law  matters.  And  this  appears  frequently  in  our  flatutes, 
particularly  i4Edw.III.  c.  5.  and  in  other  books  of  law. 
So  that  when  the  king's  council  is  mentioned  generally,  it 
muft  be  defined,  particularized,  and  underftood,  fecundum 

fuhjeclam  materiam  :  and,  if  the  fubje61:  be  of  a  legal  nature, 
then  by  the  king's  council  is  underftood  his  council  for  mat- 
ters of  law:  namely,  his  judges.  Therefore  whcnby  ftatute 
16  Ric.  II.  c.  5.  it  was  made  a  high  offence  to  import  into 
this  kingdom  any  papal  bulles,  or  other  procefies  from  Rome ; 
and  it  was  en.i<f,ted,  that  the  offenders  fhould  be  attached  by 
their  bodies,  and  brought  before  the  king  and  his  council  to 
anfwer  for  fuch  offence  ;  here  by  the  expreffion  of  the  king's 
council^  were  underftood  the  king's  judges  of  his  courts  of 
juftlce,  the  fubje£l  matter  being  legal:  this  being  the  general 
way  of  interpreting  the  word,  council  ^. 

4.  But  the  principal  council  belonging  to  the  king  is  his 
privy  council,  which  is  generally  called,  by  way  of  eminence, 
the  counciL  And  this,  according  to  fir  Edward  Coke's  dc- 
fcriptlon  of  it',  is  a  noble,  honourable,  and  reverend  affem- 
bly,  of  the  king  and  fuch  as  he  wills  to  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  is 
the  fole  conftituent  of  a  privy  counfellor  ;  and  this  alfo  re- 
gulates their  number,  which  of  antient  time  was  twelve  or 
thereabouts.  Afterwards  it  increafed  to  fo  large  a  number, 
that  it  was  found  inconvenient  for  fecrefy  and  difpatch  ;  and 
therefore  king  Charles  the  fecond  in  1679  limited  it  to:thirty :  [  230  J 

^  4  Inft.  53.  h  3  Inft.125. 

8  I  Inft.  no.  *  4  Inft.  53. 

whereof 
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whereof  fifteen  were  to  be  the  principal  ofBcers  of  ftate,  and 
thofe  to  be  counfellors,  virtute  officii ;  and  the  Qther  fifteen 
were  compofed  of  ten  lords  and  five  commoners  of  the  king's 
choofing"*^.  But  (ince  that  time  the  number  has  been  much 
augmented,  and  now  continues  indefinite  (i).  At  the  fame 
time  alfo  the  antient  ofBcc  of  lord  prefident  of  the  council 
was  revived  in  the  perfon  of  Anthony  earl  of  Shaftfbury  (2) ; 
an  ofhcer,  that  by  the  ftatute  ^  31  Hen.  VIII.  c.  ic.  has 
precedence  next  after  the  lord  chancellor  and  lord  treafurer. 

Privy  counfellors  are  Tnade  by  the  king's  nomination, 
without  either  patent  or  grant ;  and,  on  taking  the  neceflary 
oaths,  they  become  immediately  privy  counfellors  during  the 
life  of  the  king  that  choofes  them,  but  fubjedl  to  removal  at 
his  difcretion. 

As  to  the  qualifications  of  members  to  fit  at  this  board  :  any 
natural  born  fubje6t  of  England  is  capable  of  being  a  mem- 
ber of  the  privy  council  ;  taking  the  proper  oaths  for  fecurlty 
of  the  government,  and  the  tell  for  fecurity  of  the  church^ 

^  Temple's  Mem.  part.  3. 


{ I  )  No  inconvenience  arifes  from  the  extenfion  of  their  numbers, 
as  thofe  only  attend  who  are  fpecially  fummoned  for  that  particular 
occafion  upon  which  their  advice  and  afiiftance  are  required.  The 
cabinet  council,  as  it  is  called,  confifts  of  thofe  minillers  of  ftate 
who  are  more  immediately  honoured  with  his  majefty's  confidence, 
and  who  are  fummoned  to  confult  upon  the  important  and  arduous 
difcharge  of  the  executive  authority :  their  number  and  feledlion 
depend  only  upon  the  king's  pleafure  ;  and  each  member  of  that 
council  receives  a  fummons  or  mefTage  for  every  attendance. 

(2)  It  appears  from  the  4  Inft.  'y^,  that  this  office  exilled  in  the 
time  of  Ja.  I.  ;  for  lord  Coke  fays,  "  there  is,  and  of  antient  time 
hatli  been,  a  prefident  of  the  council.  This  office  was  never  granted 
but  by  letters  patent  under  the  great  feal  durante  beneplacitoy  and  is 
very  ancient ;  for  John  bifliop  of  Norwich  was  prefident  of  the 
council    in    anno  7  regis  Johannis,     Dormi'vit  ta?ncn  hoc  o^cium 

re^nanle  ma^nd  Ellzabethd* 

9  But, 
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But,  in  order  to  prevent  any  perfons  under  foreign  attach- 
ments from  infinuating  themfelves  into  this  important  truft, 
as  happene<l  in  the  reign  of  king  William  in  many  inftances, 
it  is  enaded  by  the  ad  of  fettlement  *,  that  no  perfon  bom 
©ut  of  the  dominions  of  the  crown  of  England,  unlefs  bora 
of  Englifh  parents,  even  though  naturalized  by  parliament, 
Ihall  be  capable  of  being  of  the  privy  council. 

The  dut-^  of  a  privy  counfellor  appears  from  the  oath  of 
office  "",  which  confilts  of  feven  articles  :  i.  To  advife  the 
king  according  to  the  beft  of  his  cunning  and  difcretion. 
2.  To  advife  for  the  king's  honour  and  good  of  the  public, 
without  partiality  through  affection,  love,  meed,  doubt,  or 
dread.  3.  To  keep  the  king's  counfel  fecret.  4.  To  avoid 
corruption.  5.  To  help  and  (trengthen  the  execution  of  what 
(hall  be  there  refolved.  6.  To  withftand  all  perfons  who  [2313 
would  attempt  the  contrary.  And  laftJy,  in  general,  7.  To 
obfcrve,  keep,  and  do  all  that  a  good  and  true  counfellor 
ought  to  do  to  his  fovereign  lord.' 

The  power  of  the  privy  council  is  to  inquire  into  all  of- 
fences againft  the  government,  and  to  commit  the  offenders 
to  fafe  cuftody,  in  order  to  take  their  trial  in  fome  of  the 
courts  of  law.  But  their  jurifdi£lion  herein  is  only  to  in- 
quire, and  not  to  punlfh  :  and  the  perfons  committed  by 
them  are  intitled  to  their  habeas  corpus  by  Itatute  16  Car.  I. 
c.  ic.  as  much  as  if  committed  by  an  ordinary  juftice  of  the 
peace.  And,  by  the  fame  ftatute,  the  court  of  flarchamber, 
and  the  court  06  requefts,  both  of  which  confifled  of  privy 
counfellors,  were  diffolved  ;  and  it  was  declared  illegal  for 
them  to  take  cognizance  of  any  matter  of  property,  belong- 
ing to  the  fubje£l:s  of  this  kingdom.  But,  in  plantation  or 
admiralty  caufes,  which  arlfe  out  of  the  jurifdiclion  of  this 
kingdom  •,  and  in  matters  of  lunacy  or  ideocy  ",  being  a  fpe- 
cial  flower  of  the  prerogative  *,  with  regard  to  thefe,  although 
they  may  eventually  Involve  queftions  of  extenfive  property, 

^  Stat.  12  S:  13  WiU.  III.  c.  %.  •  3  P.  Wnr..  108. 

•'»  4  Inft.  54. 

th<?. 
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the  privy  council  continues  to  have  cognizance,  being  the 
court  of  appeal  in  fuch  cafes :  or  rather,  the  appeal  lies  to 
the  king's  majefty  himfelf  in  council  (3).  Whenever  alfo  a 
queftion  arifes  between  two  provinces  in  America  or  elfe- 
where,  as  concerning  the  extent  of  their  charters  and  the 
like,  the  king  in  his  council  exercifes  original  jurifdidion 
therein,  upon  the  principles  of  feodal  fovereignty.  And  fo 
likewife  when  any  perfon  claims  an  ifland  or  a  province,  in 
the  nature  of  a  feodal  principality,  by  grant  from  the  king  or 
his  anceftors,  the  determination  of  that  right  belongs  to  his 
majefty  in  council  :  as  was  the  cafe  of  the  earl  of  Derby  with 
regard  to  the  Ifle  of  Man  in  the  reign  of  queen  Elizabeth, 
^nd  the  earl  of  Cardigan  and  others,  as  reprefentatives  of 
the  duke  of  Montague,  with  relation  to  the  ifland  of  St. 
Vincent  in  1764.  But  from  all  the  dominions  of  the  crown, 
excepting  Great  Britain  and  Ireland,  and  appellate  jurifdi6tion 
f  232  3  (in  the  laft  refort)  is  veiled  in  the  fame  tribunal-,  which 
ufually  exercifes  it's  judicial  authority  in  a  committee  of  the 
whole  privy  council,  who  hear  the  allegations  and  proofs, 
and  make  their  report  to  his  majefty  in  council  by  whom 
the  judgment  is  finally  given  (4). 

The  privileges  of  privy  counfellors,  as  fuch,  (abftra£led 
from  their  honorary  precedence  °,)  confift  principally  in  the 
fecurity  which  the  law  has  given  them  againft  attempts  and 
confpiracies  to  deftroy  their  lives.  For,  by  ftatute  3  Hen. 
yil.  c.  14.  if  any  of  the  king's  fervants,  of  his  houfehold, 
confpire  or  imagine  to  take  away  the  life  of  a  privy  counfellor, 

°  See  page  405. 

(3)  This  is,  in  fa6l,  a  court  of  juftice,  which  muil  confill  of 
at  leaft  three  privy  counfellors. 

(4)  The  court  of  privy  council  cannot  decree  in  perfonam  in 
England,  unlefs  in  certain  criminal  matters  ;  and  the  court  of 
chancery  cannot  decree  in  rem  out  of  the  kingdom.  See  Lord 
Hardwicke's  Arg,  in  Pen  v.  Baltimore,  i  Verf.  444.  where  the 
jurifdidlion  of  the  council  and  chancery,  upon  queilions  arifing 
upon  fubjedt-matter  abroad,  is  largely  difcuffed. 

1  it 
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it  is  felony,  though  nothing  be  done  upon  it.  The  reafon  of 
making  this  ftatute,  fir  Edward  Coke  p  tells  us,  was  becaufe 
fuch  a  confplracy  was,  juil  before  this  parliament,  made  by 
fome  of  king  Henry  the  feventh's  houlehold  fervants,  and 
great  mifchief  was  like  to  have  enfued  thereupon.  This 
extends  only  to  the  king's  menial  fervants.  But  the  ftatute 
9  Ann.  c.  16.  goes  farther,  and  enacts,  that  any  per f on  that 
fhall  unlawfully  attempt  to  kill,  or  (hall  unlawfully  affault, 
and  ftrike,  or  wound,  any  privy  counfellor  in  the  execution 
of  his  office,  fhall  be  a  felon  without  benefit  of  clergy.  This 
ftatute  was  made  upon  the  daring  attempt  of  the  fieur  Guif- 
card,  who  ftabbed  Mr.  Harley,  afterwards  earl  of  Oxford, 
with  a  penknife,  when  under  examination  for  high  crimes 
in  a  committee  of  the  privy  council. 

The  dijfolution  of  the  privy  council  depends  upon  the  king's 
pleafure ;  and  he  may,  whenever  he  thinks  proper,  difchargc  1 
any  particular  member,  or  the  whole  of  it,  and  appoint  an- 
other. By  the  common  law  alfo  it  was  dlflblved  ipfo  facto  \ 
by  the  king's  demife ;  as  deriving  all  it's  authority  from  him. 
3ut  now,  to  prevent  the  inconveniencies  of  having  no  coun- 
cil in  being  at  the  acceffion  of  a  new  prince,  it  is  enacted  by 
ftatute  6  Ann.  c.  7.  that  the  privy  council  (hall  continue  for 
fix  months  after  the  demife  of  the  crown,  unlefs  fooner  de- 
termined by  the  fucceflbr. 

p  3  Infl.  38. 
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CHAPTER    THE    SIXTH. 


OF  THE  KING'S  DUTIES. 


T  Proceed  next  to  the  duties,  incumbent  on  the  king  by 
^  our  conftitution  j  in  confideration  of  which  duties  his 
dignity  and  prerogative  are  eftablifhed  by  the  laws  of  the 
land  :  it  being  a  maxim  in  the  law,  that  protection  and  fubjec- 
tlon  are  reciprocal  %  And  thefe  reciprocal  duties  are  what> 
I  apprehend,  were  meant  by  the  convention  in  1688,  when 
they  declared  that  king  James  had  broken  the  original  con^ 
traEl  between  king  and  people.  But  however,  as  the  terms 
of  that  original  contract  were  in  fome  meafure  difputed, 
being  alleged  to  exift  principally  in  theory,  and  to  be  only 
deducible  by  reafon  and  the  rules  of  natural  law  ;  in  which 
dedudlion  different  underltandings  might  very  confiderably 
differ  ;  it  was,  after  the  revolution,  judged  proper  to  declare 
thefe  duties  expref^ly,  and  to  reduce  that  contra£t  to  a  plain 
certainty.  So  that,  whatever  doubts  might  be  formerly 
raifed  by  weak  and  fcrupulous  minds  about  the  exlilence  of 
fuch  an  original  contradl,  they  mud  now  entirely  ceafe ; 
cfpecially  with  regard  t6  every  prince,  who  hath  reigned 
fmce  the  year  1688. 

The  principal  duty  of  the  king  Is  to  govern  his  people 
according  to  law.  Nee  regihus  irifi?nta  aut  libera  potejiasy  was 
the  conftitution  of  our  German  anceftors  on  the  continent  ^. 
And  this  Is  not  only  confonant  to  the  principles  of  nature, 
r  2-^1  "1  ^^  liberty,  of  reafon,  and  of  fociety,  but  has  always  been 
efteemed  an  exprefs  part  of  the  common  law  of  England, 
even  when  prerogative  was  at  the  higheft.  "  The  king," 
faith  Braclon  %    who  wrote  under  Henry  III.,    **  ought  not 


*  7  Rep.  J.  *  Tac.  de  mor.  Cerm.  c.  7.  '  /.  I.  c. 
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''  to  be  fubje£}:  to  man,  but  to  God,  and  to  the  law  ;  for  the 
**  Jaw  maketh  the  king.  Let  the  king  therefore  render  to 
**  the  law,  what  the  law  has  invefted  in  him  with  regard 
•*  to  others  ;  dominion  and  power  for  he  is  not  truly  king, 
"  where  will  and  pleafure  rules,  and  not  the  law."  And 
again  <*,  «  the  king  alfo  hath  a  fuperior,  namely  God,  and 
**  alfo  the  law,  by  which  he  was  made  a  king(i)."  Thus 
Braclon  :  and  Fortefcue  alfo  '',  having  firlt  well  diflinguifhed 
between  a  monarchy  abfolutely  and  defpotically  regal,  which 
is  introduced  by  conqueft  and  violence,  and  a  political  or 
civil  monarchy,  which  arifes  from  mutual  confent,  (of  which 
laft  fpecies  he  aflerts  the  government  of  England  to  be,)  im- 
mediately lays  it  down  as  a  principle,  that  "  the  king  of 
England  muft  rule  his  people  according  to  the  decrees  of 
the  laws  thereof:  infomuch  that  he  is  bound  by  an  oath 
at  his  coronation  to  the  obfervance  and  keeping  of  his  own 
"  laws."  But,  to  obviate  all  doubts  and  difficulties  concern- 
ing this  matter,  it  is  exprefsly  declared  by  fhatute  12  &  13 
W.  III.  c.  2.  "  that  the  laws  of  England  are  the  birthright 
**  of  the  people  thereof;  and  all  the  kings  and  queens  who 
*'  fhall  afcend  the  throne  of  this  realm  ou?ht  to  adminidcr 
*'  the  government  of  the  fame  according  to  the  faid  laws ; 
<*  and  all  their  officers  and  minifters  ought  to  ferve  them 
"  refpe£i:ively  according  to  the  fame  :  and  therefore  all  the 
<^  laws  and  (latutes  of  this  realm,  for  fecuringthe  eftablifhed 
**  religion,  and  the  rights  and  liberties  of  the  people  thereof, 
**  and  all  other  laws  and  ftatues  of  the  fame  now  in  force, 
are  ratified  and  confirmed  accordingly." 

^  1.2.  c.lb.   §  3.  ^   <;.  9.  ^  34. 


( I )  This  is  alfo  well  and  ftrongly  exprefTed  in  the  year-books  : 
La  ley  ejl  le  plus  haute  inheritance  que  le  roy  ad  ;  car  par  la  ley  il 
fneme  et  touts  fes  fujets  font  rules,  ctji  h  ley  ne  fu'tt,  n^l  rot,  et  nul 
inheritance  Jera.  —  19  Hen.  VI.  63. 

In  Englifh  :  The  law  is  the  higheft  inheritance  which  the  king 
has  ;  for  by  the  law  he  himfelf  and  all  his  fubjeds  are  governed,  and 
if  there  were  no  law,  there  would  be  neither  king  nor  inheritance,- 

Vol.  I.  Y  Ani*, 


(( 
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And,  as  to  the  terms  of  the  original  contract  between  kino; 
and  people,  thcfe  I  apprehend  to  be  now  couched  in  the 
I  ^"^S  ]  coronation  oath,  which  by  the  ftatute  i  W.  &  M.  ft.  i.  c.  6, 
is  to  be  adnriiniftered  to  every  king  and  queen,  who  (hall  fuc- 
ceed  to  the  imperial  crown  of  thefe  realms,  by  one  of  the 
archbifhops  or  bifnops  of  the  realm,  in  the  prefence  of  all 
the  psoph". ;  who  on  their  parts  do  reciprocally  take  the  oath 
of  allegiance  to  the  crown.  This  coronation  oath  is  con- 
ceived in  the  following  terms : 

*'  The  archbijljGp  or  biJJjcpJhall fay^  Will  you  folemnly  pro- 
*<  mife  and  fwear  to  govern  the  people  of  this  kingdom  of 
r  **  England,  and  the  dominions  thereto  belonging,  according 
to  the  ftatutes  in  parliament  agreed  on,  and  the  laws  and 
cuiloms  of  the  f.ame  ?  —  The  hifig  or  queen Jhall  fay y  I  fo- 
lemnly promife  fo  to  do. Archh'ifiop  cr  bi[}jcp.  Will  you 

<*  to  your  power  caufe  law  and  juftice,  in  mercy,  to  be  exe- 
•*  cuted  in  all  your  judgments  ?  —  K.ing   or  queen.    I  will. 

'*  ArchbiJJjop  or  bifjop.    Will  you  to  the  utmoll  of  your 

•*  power  mantain  the  laws  of  God,  the  true  profelSon  of 
•*  the  golpel,  and  the  proteftant  reformed  religion  edablilhed 
«  by  the  law  ?  And  will  you  preferve  unto  the  hi  (hops  and 
"  clergy  of  this  realm,  and  to  the  churches  committed  to 
**  iheir  charge,  all  fuch  rights  and  privileges  as  by  law  do 
*'  or  llnll  appertain  unto  them,  or  any  of  them  ?  — King  cr 

•«  queen.     All  this  I  promife  to  do •^ After  this  the  king  or 

*f  queeny  laying  h's  or  her  hand  upon  the  holy  gofpelsy  jhall  fayy 
<*  The  things  which  I  have  here  before  proniifed  I  will  per- 
<'  form  and  keep :  fo  help  mc  God  :  and  then  Jhall  kij's  the 
«  book{2y 


(2)  And  It  is  required  both  by  the  bill  of  rights,  i  W.  &  M. 
a.  2.  c.  2.  and  the  ad  of  fettlement  12  &  13  W.  III.  c.  2.  that 
every  king  »nd  queen  of  the  age  of  twelve  yearg,  either  at  their 
coronation,  or  on  the  fir  (I  day  of  the  firft  parhament  upon  the  throne 
in  the  aoufe  of  peers,  (which  fhall  lirfl  happen,)  fhall  repeat  and 
fubfcribc  the  declaration  againft  poper)'  according  to  the  30  Car^If. 

il.  2.  c.  I. 

THIf 
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This  is  the  form  of  the  coronation-o?-th,  as  It  is  now  pre- 
fcribcd  by  our  laws  j  the  principal  articles  of  which  appear  to 
be  at  lead  as  antient  as  the  mirror  of  juftices  %  and  even  as 
the  time  of  Bra(£ton  s  :  but  the  wording  of  it  was  changed  at 
the  revolution,  becaufe  (as  the  ftatute  alleges)  the  oath  itfelf 
had  been  framed  in  doubtful  words  and  expreffions,  with  rela-  [  236  1 
tion  to  antient  laws  and  conftitutions  at  this  time  unknown  ^\ 
However,  in  what  form  foever  it  be  conceived,  this  is  mod 
indifputably  a  fundamental  and  original  exprefs  contracl  ; 
though  doubtlefs  the  duty  of  protection  is  impliedly  as  much 
incumbent  on  the  fovereign  before  coronation  as  after:  in 
the  fame  manner  as  allegiance  to  the  king  becomes  the  duty 
of  the  fubjecH:  immediately  on  the  defcent  of  the  crown,  be- 
fore he  has  taken  the  oath  of  allegiance,  or  whether  he  ever 
takes  It  at  all.     This  reciprocal  duty  of  the   fubje£l  will  be  ^ 

confidered  in  it's  proper  place.  At  prefent  we  are  only  to 
obfervc,  that  in  the  king's  part  of  this  original  contract  are 
exprelTed  all  the  duties  that  a  monarch  can  owe  to  his  people  : 
•uiz,  to  govern  according  to  law  ;  to  execute  judgment  ia 
mercy  *,  and  to  maintain  the  eftablilhed  religion.  And,  with 
refpe£l  to  the  latter  of  thefe  three  branches,  we  may  farther 
remark,  that  by  the  a£l  of  union,  5  Ann.  c.  8.  tv/o  pre- 
ceding flatutes  are  recited  and  confirmed  ;   the  one  of  the 

^  cap.  I.   ^  2.  reappdUr  enlauncienejlate,et  quilgarJera 

^  I.  3.  tr.  I.  r.  9.  ie  peas  difcynt  efglifi  et  al  clcrg'ie  et  a! 

^   In  the  old   folio  abridgment  of  the  people  de  ben  accorde^  et  quilfaee  fairc  tn 

ftatutes,  printed  by  Lettou  and  Machli-  toutez  fez  jugementez  oivel  et  droit  juftlcs 

nia   in  the  reign  of  Edward  IV.,  (^//jfj  cite  difcretien  et  miferlccrde^  et  quil graun-^ 

»;<')  there  isprelerved  a  copy  of  the  old  tera  atenurtlezUyeset  cup^mezduroialmr, 

coronation-oath ;  which,  as  the  book  is  et  a  fuun  poiar  Uz  fj.cegardsr  ei  afirmery 

extremely  fcarce,  I  will  here  tranfcribe.  que  lez  geutez  du  people  a'jont  faitez  et 

Ceo  eji  le  fdrement  que  le  riy  jurre  a  foun  eftiez.,  et  les  malvtys    leyz  et  cujiumti    dc 

coronenient  :   que  il  gardcra  et  meintenera  tout  oujlera.,  et  fcrmc  peas   et  efublie  al 

lez  droitez  et  lezfrancbiftz  de  fcynr  efgllft  people  de  foiin  rdalme  en  ceo  garde  tfgar- 

gr^.tinte-T.    auncienment    dez   droitez   toys  dcra  a  fuun  puiair  ;   c<jm:  Dieu  luy  aide, 

chrijliens  dEngletete^ et  quHgardera  toutez  (Tit.facramentum  rcgis.fol.mdj.)  Prymne 

fez  terrez  honour  es  et  dignita  drciturelx  has  alfo  given  US  a  copy  of  the  coronation- 

et  franks  del  coron  dti  roialme  dEngletere  oaths  of  Richard  If.,    (Signal  Lo\-alry. 

en  tout  maner  deniier  te  f*nz  null  maner  II.    246.)        Edward  VI.,    [ibid.   251.) 

damenufment^ethz  droitez  difpergez  di'  James  I.j  ?.nd  Charles  I.,   {ibid.  269.) 
lapid.z  ' upcrduz  d: la  i'^rcr,x  afounpoiuir 
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parliament  of  Scotland,  the  other  of  the  parliament  of  Eng- 
land :  which  ena6t ;  the  former,  that  every  king  at  his  ac- 
cefTion  (hall  take  and  fubfcribe  an  oath,  to  preferve  the  pro- 
teftant  religion  and  prefbyterian  church  government  in  Scot- 
land ;  the  latter,  that  at  his  coronation  he  fliall  take  and 
fubfcribe  a  fimilar  oath,  to  preferve  the  fettlement  of  the 
church  of  England  within  England,  Ireland,  Wales,  and 
Berwick,,  and  the  territories  thereunto  belonging. 
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CHAPTER    THE    SEVENTH, 


OF  THE  KING'S  PREROGATIVE. 


IT  was  obferved  in  a  former  chapter  %  that  one  of  the 
principal  bulwarks  of  civil  liberty,  or  (in  other  words) 
of  the  Britiih  conftitution,  was  the  limitation  of  the  king's 
prerogative  by  bounds  fo  certain  and  notorious,  that  it  is  im- 
poflible  he  (hould  ever  exceed  them,  without  the  confent  of 
the  people,  on  the  one  hand  ;    or  without,  on  the  other,  a 
violation  of  that   original  contrail,  which  in  all  dates  im- 
pliedly, and  in  ours  mod  exprefsly,    fubfifts  between  the 
prince  and  the  fubje6t.     It  will  now  be  our  bufinefs  to  con- 
fider  this  prerogative  minutely  •,  to  demonftrate  it's  neceflity 
in  general  ;  and  to  mark  out  in  the  moft  important  inftances 
it's  particular  extent  and  reftri£lions :  from  which  confider- 
ations  this  conclufion  will  evidently  follow,  that  the  powers, 
which  are  veiled  in  the  crown  by  the  laws  of  England,  are 
neceflary  for  the  purpofe  of  fociety  ;  and  do  not  intrench  any 
farther  on  our  natural  liberties,  than  is  expedient  for  the  >J 
maintenance  of  our  civil, 

Tpiere  cannot  be  a  ftronger  proof  of  that  genuine  free- 
dom, which  is  the  boaft  of  this  age  and  country,  than  the 
power  of  difcuffing  and  examining,  with  de"Cency  and  refpedl, 
the  limits  of  the  king's  prerogative.  A  topic,  that  in  fome 
former  ages  was  thought  too  delicate  and  facred  to  be  pro- 
faned by  the  pen  of  a  fubje£l.  It  was  ranked  among  the 
arcana  imperii:    and,  like  the  myfterles  of  the  botia  clea^  was 

'chap.  I.  page  141. 

Y  3  not 
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not  fuffered  to  be  pried  into  by  any  but  fuch  as  were  initiated 
in  it's  fervice  :  becaufe  perhaps  the  exertion  of  the  one,  like 
the  folemnities  of  the  other,  would  not  bear  the  infpe6lion 
of  a  rational  and  fober  inquiry.  The  glorious  queen  Eli- 
zabeth herfelf  made  no  fcrupie  to  direct  her  parliaments  to 
•abftain  from  difcournng  of  matters  of  flate  ^  ;  and  it  was  the 
conftant  language  of  this  favourite  princefs  and  her  minifters, 
that  even  that  augud  ailembly  "  ought  not  to  deal,  to  judge, 
♦<  or  to  meddle  with  her  majefty's  prerogative  royals" 
And  her  fuccefTor,  king  James  the  firft,  who  had  imbibed 
high  notions  of  the  divinity  of  regal  fway,  more  than  once 
laid  it  down  in  his  fpeeches,  that  *«  as  it  is  atheifm  and 
**  blafphemy  in  a  creature  to  difpute  what  the  deity  may 
"  do,  fO  it  is  prefumption  and  fedition  in  a  fubje6i:  to  dif- 
*«  pute  what  a  king  may  do  in  the  height  of  his  power: 
"  good  chriftians,  he  adds,  will  be  content  with  God's  will, 
<«  revealed  in  his  word  ;  and  good  fubjeds  will  reft  in  the 
*<  king's  will,  revealed  in  Ins  law  •*." 

But,  whatever  might  be  the  fentiments  of  fome  of  our 
princes,  this  was  never  the  language  of  our  antient  conftitu- 
tion  and  laws.  The  limitation  of  the  rega)  authority  was  a 
firft  and  efiential  principle  in  all  the  Gothic  fyftems  of  go- 
vernment eftablifhed  in  Europe  ;  though  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  moft  of  the 
kingdoms  on  the  continent.  We  have  feen,  in  the  preceding 
chapter,  the  fentiments  of  Bradton  and  Fortefcue,.  at  the 
diftance  of  two  centuries  from  each  other.  And  fjr  Henry 
Finch,  under  Charles  the  firft,  after  the  lapfe  of  two  centu- 
ries more,  though  he  lays  down  the  law  of  prerogative  in  very 
ftronfy  and  emphatical  terms,  yet  qualifies  it  with  a  general 
reftridlion,  in  regard  to  the  liberties  of  the  people.  *'  The 
*«  king  hath  a  prerogative  in  all  things  that  are  not  injurious 
«  to  the  fubject  ;  for  in  them  all  it  muft  be  remembered, 
'*  that  the  king's  prerogative  ftretcheth  not  to  the  doing  of 
*'  any  wrong  *"."     x^'ihil  enim  alitid potejl  rexy  nlfi  idfolum  quod 


b  D'eucs.  479.  ^  King  James's  works,  557.  531. 

c  Ibid,  645.  ^  Finch,  L.  84,  8j. 
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de  jure  pot  eJlK  And  here  ic  may  be  Tome  fatisfa£lion  to  re- 
mark, how  widely  the  civil  law  differs  from  our  own,  with 
regard  to  the  authority  of  the  laws  over  the  prince,  or  (as  a 
civilian  would  rather  have  expreffed  ic)  the  authority  of  the 
prince  over  the  laws.  It  is  a  maxim  of  the  Englifti  law,  as 
we  have  feen  from  Bra^lpn,  that  **  rtx  debet  ejfefuh  lege^  quia 
**  lex  fac'tt  regem  :**  the  imperial  law  will  tell  us,  that,  <*  in 
**  ommbus^  trnpcratons  excipitur  foituna ;  cm  ippis  leges  Detts 
•*  fubjecii  ^"  We  fhall  not  lon^  hefirate  to  which  of  them 
fo  give  the  preference,  as  molt  conducive  to  thofe  ends  for 
which  focieties  were  framed,  and  are  kept  together  ;  efpe- 
cialiy  as  the  Roman  lawyers  themfclves  feem  to  be  fenfiblc 
of  the  unreafonablenefs  of  their  own  conftitution.  "  Deeet 
•*  tameu  principenji*'  fays  Paulus,  ^^  fervare  legesy  quibus  ipfe 
*'^  falutus  eJl^J'  T  his  is  at  once  laying  down  the  principle 
of  defpotic  power,  and  at  the  fame  time  acknowledging  it*« 
abfurdity. 

By  the  word  prerogative  we  ufually  underHand  that  fpeclal 
pre-eminence,  v\hich  the  king  hath,  over  and  above  all  other 
perfons,  and  out  ot  the  ordinary  courfe  of  the  common  law, 
in  right  of  his  regal  dignity.  It  fignifies,  in  it's  etymologv» 
(from  prae  and  rogo)  fomething  that  is  required  or  demand«d 
before,  or  in  preference  to,  all  others.  And  hence  it  follows, 
that  it  muft  be  in  it's  nature  fingular  and  eccentrical;  that 
it  can  only  be  applied  to  thofe  rights  and  capacities  which 
the  king  enjoys  alone,  in  contradi(tin61ion  to  others,  and  not 

"  to  thofe  which  he  enjoys  in  common  with  any  of  his  fub- 
je6i:s :  for  if  once  any  one  prerogative  of  the  crown  could 
be  held  in  common  with  the  fubje£t,   it  would  ceafe  to  be 

*  prerogative  any  longer.  And  therefore  Finch  *  lays  it  down 
as  a  maxim,  that  the  prerogative  is  that  law  in  cafe  of  tl^ 
king,  which  is  law  in  no  cafe  of  the  fubject. 

Prerogatives  are  either  dire5l  or  incuhntah     The  direB 
are  fuch  pofitive  fubftantial  parts  of  the  royal  chara^£^er  and 

*■  Brad^on,  /.  3.  ir.  i.  :.  9.  "  Ff.  32.   1.  Z3, 

«  Nov.ios.  §  2.  •  FiRcbj  L.  85. 
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authority,  as  are  rooted  In  and  fpring  from  the  king's  poli- 
tical perfon,  coniklered  merely  by  itfelf,  without  reference 
to  any  othf.r  extrinfic  circumdance  •,  as,  the  right  of  fending 
embafTadors,  of  creating  peers,  and  of  making  war  or  peace. 
But  fuch  prerogatives  as  are  incidental  bear  always  a  relation 
to  fomething  elfe,  difl:in6t  from  the  king's  perfon  ;  and  are 
indeed  only  exceptions,  in  favour  of  the  crown,  to  thofe 
general  rules  that  are  eftablilhed  for  the  reft  of  the  commu- 
nity ;  fuch  as,  that  no  cods  (hall  be  recovered  againft  the 
king  J  that  the  king  can  never  be  a  joint-tenant ;  and  that 
his  debt  (liall  be  preferred  before  a  debt  to  any  of  his  fub- 
je£ls.  Thefe,  and  an  infinite  number  of  other  inflances, 
will  better  be  underftood,  when  we  come  regularly  to  con- 
fider  the  rules  themfelves,  to  which  thefe  incidental  prero- 
gatives are  exceptions.  And  therefore  we  will  at  prefent 
only  dwell  upon  the  king's  fubftantive  or  diredt  prerogatives* 

These  fubftantive  or  direcl  prerogatives  may  again  be  di- 
vided into  three  kinds:  being  fuch  as  regard,  firft,  the  king's 
Yoy^l  chamber ;  fecondly,  his  royal  authority;  and,  laftly, 
his  royal  income.  Thefe  are  neceffary,  to  fecure  reverence  to 
his  perfon,  obedience  to  his  commands,  and  an  affluent  fup- 
ply  for  the  ordinary  expences  of  government ;  without  all  of 
wnich  it  is  impoffible  to  maintain  rhe  executive  power  in  due 
V^  independence  and  vigour.  Yet,  in  every  branch  of  this  large 
and  extenfive  dominion,  our  free  conftitunon  has  mterpofed 
fuch  feafonable  checks  and  rcftriftions,  as  m.iy  curb  it  from 
trampling  on  thofe  liberties,  which  it  was  meant  to  fecure 
and  eftablifli.  The  enormous  weight  of  prerogative,  if  left 
to  itfelf,  (as'  in  arbitrary  governm.ents  it  is,)  fpreads  havoc 
and  deftru^lion  among  all  rhe  inferior  movements ;  but,  when 
balanced  and  re|;ulated  ( iS  with  us)  by  it's  proper  counrer- 
poife,  timely  and  judicioufly  applied,  it's  operations  are  then 
equable  and  certain,  it  inv.gorates  the  whole  machine,  and 
enables  every  part  toaniVcr  the  end  of  it's  conftru£lion. 

In  the  prefent  chapter  we  ihall  only  confider  the  two  firft 
pf  thefe  fiivifions,  which  relate  to  the  king's  political  cha- 
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raEler  and  authority  ;  or,  in  other  words,  his  dignity  and  regal 
power ;  to  which  lad  the  name  of  prerogative  is  frequently- 
narrowed  and  confined.  The  other  divifion,  which  forms 
the  royal  revenue,  will  require  a  diftind  examination  ;  ac- 
cording to  the  known  diftribution  of  the  feodal  writers,  who 
diftinguifh  the  royal  prerogatives  into  the  majora  and  minora 
regalia,  in  the  latter  of  which  chffes  the  rights  of  the  revenue 
are  ranked.  For  to  ufe  their  own  words,  '*  majora  regalia 
**  imperii  prae- eminentiam  fpeElant ;  minora  vero  ad  commodum 
*'  pecuniarum  immediate  attinent ;  et  haec  proprie  Jifcalia  funiy 

*'  et  ad  jus  Jifci  pertinent^" 

« 

**  First,  then,  of  the  royal  dignity.  Under  every  monarchi- 
cal eftabliihment,  it  is  necefiary  to  diilinguifii  the  prince 
from  his  fubjefts,  not  only  by  trie  outward  pomp  and  deco- 
rations of  majelty,  but  alfo  by  afcribing  to  him  certain  qua- 
lities, as  inherent  in  his  royal  capacity,  dillincl  from  and  fu- 
perior  to  thofe  of  any  other  individual  in  the  nation.  For, 
though  a  philofophical  mind  will  confider  the  royal  perfon 
merely  as  one  man  appointed  by  mutual  confcnt  to  prefide 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  pTincipl:s  of  fociety  demand,  yet  the  mafsof  man- 
kind will  be  apt  to  grow  infolent  and  refra(^ory,  if  taught 
to  confider  their  prince  as  a  man  of  no  greater  pff  rfe6^ion  than 
theirifclves.  The  law  therefore  afcribes  to  the  king,  in  his 
high  political  character,  not  only  large  powers  and  emolu- 
X  ments,  which  form  his  prerogative  and  revenue,  but  likewifc 
certain  attributes  of  a  great  and  tranfcendent  nature;  by 
which  the  people  are  led  to  confider  him  in  the  light  of  a 
fuperior  being,  and  to  pay  him  that  awful  refpe<fl;,  which  may- 
enable  him  with  greater  eafe  to  carry  on  the  bufinefs  of  go- 
vernment. This  iswhat  I  underiland  by  the  royal  dignity,  the 
feveral  branches  of  which  we  (hall  now  proceed  to  examine. 

I.  And,  firft,  tlie  law  afcribes  to  the  king  the  attribute  of 

fovereignty,  or  pre-eminence.      **  Rex  ejl  vicarius^^  fays  Brac- 

ton  •,  ^^  et  min'ijler  Dei  in  terra  :  omnis  quidem  fub  eo  ejl,  et  ipfe 

^  Peregrin .f  di-jiirefjc^l.  I.  c.  I.  num.  9.  *  /.  x.  c.  8. 

"  fub 
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*^  fuh  nullof  mft  ianiumfub  Deo  ( i )."  He  is  fald  to  have  imperial 
dignity  ;  and  in  charters  before  the  conqueft  is  frequently 
flikd  hajileus  and  imperator^  the  titles  refpedively  aflumcd  by 
the  emperors  of  the  eaft  and  xveil '".  His  realm  is  declared  to 
be  an  empire^  and  his  crown  imperial^  by  many  a£ls  of  parlia- 
ment, particularly  the  flatutes  24  Hen.  VIII.  c.  12.  and 
25  Flen.  VIIL  c.  28."  ;  which  at  the  fame  time  declare  the 
king  to  be  the  fupreme  head  of  the  realm  in  matters  both 
civil  and  ecclefiaflical,  and  of  confequi^nce  inferior  to  no  man 
upon  earth,  dependent  on  no  man,  accountable  to  no  man. 
Formerly  there  prevailed  a  ridiculous  notion,  propagated  by 
the  German  and  Italian  civilians,  that  an  emperor  could  do 
many  things  which  a  king  could  not,  (as  the  creation  of  no* 
taries  and  the  like,)  and  that  all  kings  were  in  fome  degree 
fubordinate  and  fubje6t  tb  the  emperor  of  Germany  or  Rome. 
The  meaning  therefore  of  the  legiflature,  when  it  ufes  thefe 
terms  of  empire  and  imperial^  and  applies  them  to  the  realm 
and  crown  of  England,  is  only  to  aflcrt  that  our  king  is  equally 
fovereign  and  independent  within  thefe  his  dominions,  as  any 
emperor  is  in  his  empire  '^  \  and  owes  no  kind  of  fubjeclion 
to  any  other  potentate  upon  earth.  Hence  it  is,  that  no  fuit 
or  atlion  can  be  brought  againlt  the  king,  even  in  civil  mat- 
ters, becaufe  no  court  can  have  jurifdidion  over  him.  For  all 
jurifdidion  implies  fuperiority  of  power:  authority  to  try 
would  be  vain  and  idle,  without  an  authority  toredrefs  ;  and 
the  fentenCeof  a  court  would  be  contemptible,  unlefs  that  court 
had  power  to  command  the  execution  of  it ;  but  who,  fays 
Finch  P,  (hall  command  the  king  ?  Hence  it  is  likewife,  that 

"^  Seld.  tit.  of  hon.  I.  2«  tales  haberct  in  regno  fuo^  quas  tmpcrator 

"  See  aHb  24  Geo.  II   c.24.   5  Geo.     'vendkabai  in  imptrio.    (M.  Paris,  ..i.  2), 

III.  c.  a;.  1095) 

"  Rc:^  alhgavit^  quod  ipfe  omnes  lihsr-  P  Fiucll,  L.  83. 

( I )  What  Bra6lon  adds  in  the  fame  chapter  ought  never  to  be 
forgotten  :  Jpfe  autem  rex  non  debet  effe  fub  homine,  fed  fiib  Deo 
etfub  lege-,  quia  lex  factt  regem.  Attrlbnat  i^tur  rex  legi,  quod  lex 
aitribu'it  eiy  'videlicet  doimnationem  et  potejlatcmy  non  ejl  enim  rex,  ubi 
dcmlnatur  voluntas  et  non  lex. 

Nothing  was  ever  better  conceived  and  exprefTed  refpe<^ing  the 
prerogatives  of  a  king,  and  the  juil  exercife  of  thein,  than  the 

advice 


Ch.  7*  o/"  Persons.  242" 

by  law  the  perfon  of  the  king  is  facred,  even  though  the  mea- 
fures  purfued  in  his  reign  be  completely  tyrannical  and  arbi- 
trary :  for  no  jurifdi£lion  upon  earth  has  power  to  try  him  in 
a  criminal  way  ;  much  lefs  to  condemn  him  to  punifhmenr. 
If  any  foreign  jurifdicSlion  had  this  power,  as  was  formerly 
claimed  by  the  pope,  the  independence  of  the  kingdom 
would  be  no  more  :  and,  if  fuch  a  power  were  veiled  in  any 
domeftic  tribunal,  there  would  foon  be  an  end  of  the  con-  [  243  ]j 
ftitution,  by  deftroying  the  free  agency  of  one  of  the  confti- 
tuent  parts  of  the  lovereign  iegiflative  power. 

Are  then,  it  may  be  afked,  the  fubjecls  of  England  to- 
tally deftitute  of  remedy,  in  cafe  the  crown  fhould  invade 
their  rights,  either  by  private  injuries,  or  public  oppreffions  ? 
To  this  we  may  anfwer,  that  the  law  has  provided  a  remedy 
in  both  cafes. 

And,  firft,  as  to  private  injuries:  if  any  perfon  has,  in 
point  of  property,  a  juft  demand  upon  the  king,  he  muft 
petition  him  in  his  court  of  chancery,  where  his  chancellor 
will  adminifler  right  as  a  matter  of  grace,  though  not  upon 
compulfion  'i.  And  this  is  entirely  confonant  to  what  is  laid 
down  by  the  writers  on  natural  law.  "  A  fubjecl,"  fays  Puf- 
fendorf  %  ''  fo  long  as  he  continues  a  lubjedl:,  hath  no  way 
<*  to  oblige  his  prince  to  give  him  his  due,  when  he  refufes  it» 
**  though  no  wife  prince  will  ever  refufe  to  fland  to  a  lawful 
<*  contracl.  And,  if  the  prince  gives  the  fubje£l  leave  to  en- 
**  ter  an  aclion  againft  him,  upon  fuch  contrail,  in  his  own 
"  courts,  the  action  itfelf  proceeds  rather  upon  natural  equity, 

'J  Finch,  L.  255.     See  b.  III.  c  i;.  ^  Law  of  N.  xnd  N.  b.  8.  c.  lO. 


advice  bequeathed  in  his  laft  will  by  the  unfortunate  Louis  XV^I. 
to  his  fon,  if  he  had  fucceeded  to  the  throne  of  France  ;  viz.  "  to 
'*_  recoiled,  that  he  cannot  promote  the  welfare  of  the  people, 
"  but  by  reigning  according  to  the  laws  ;  but  to  confider,  at  the 
"  fame  time,  that  a  king  cannot  make  the  laws  refpc<5led,  nor  do 
"  the  good  he  meditates,  but  in  proportion  as  he  has  the  necelTary 
*'  authority  ;  and  that  where  this  is  wanting,  he  is  obllrucled  in 
«*  his  meafures,  he  is  incapable  of  infpiring  refp'icl,  and  is,  con- 
<*  fequently,  mcye  detrimental  than  ufeful." 

<*  than 
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«  than  upon  the  municipal  laws.*'  For  the  end  of  fuch  a£lion 
IS  not  to  compel  the  prince  to  obferve  the  contract,  but  to  per^ 
ftmde  him.     And,  as  to  perfonal  wrongs  ;  it  is  well  obferved 
by  Mr.  Locke  %  "  the  harm  which  the  fovereign  can  do  in 
<*  his  own  perfon  not  being  likely  to  happen  often,  nor  to 
<«  extend  itfeif  far  ;   nor  being  able,  by  his  fingle  flrength  to 
<«  fubvert   the  laws,  nor  opprefs  the  body  of  the  people, 
«  (fhould  any  prince  have  fo  much  weaknefs  and  ill  nature 
<«  as  to  endeavour  to  do  it,) — the  inconveniency  therefore  of 
«  fome  particular  mifchiefs,  that  may  happen   fometimes, 
«  when  a  heady  prince  comes  to  the  throne,  are  well  recom- 
<<  penfed  by   the  peace  of  the  public   and   fecurity  of  the 
«<  government,  in  the  perfon  of  the  chief  magiftrate  being 
<<  thus  fet  out  of  the  reach  of  danger." 

r  ^^A  1       Next,  as  to  cafes  of  ordinary  public  oppreffion,  where  the 

vitals  of  the  conflitution  are  not  attacked,  the  law  hath  alfo 

alTigned  a  remedy.     For  as  a  king  cannot  mifufe  his  power, 

without  the  advice  of  evil  counfellors,   and  the  afliftance  of 

wicked  minifters,  thefe  men  may  be  examined  and  punifned. 

The  conflitution  has  therefore  provided,  by  means  of  indi6t- 

ments,  and  parliamentary  impeachments,  that  no  man  {hall 

dare  to  aiTift  the  crown  in  contradi6lion  to  the  laws  of  the 

^, ,   land.     But  it  is  at  the  fame  time  a  maxim  in  thofe  laws,  that 

"'^    the  king  himfelf  can  do  no  wrong  :  fince  it  would  be  a  great 

weaknefs  and  abfurdity  in  any  fyftem  of  pofitive  law,  to  de- 

\y^   "  '    fine  any  poflTible  wrong,  without  any  poflible  redrefs. 

For,  as  to  fuch  public  opprelTions  as  tend  to  diflblve  the 

■j,^  conftitution,  and  fubvert  the  fundamentals  of  government^ 

^  ^    ^   they  are  cafes,  which  the  law  will  not,  out  of  decency,  fup- 

r^^-'pofe :  being  incapable  of  diftrufting  thofe,  whom  it  has  in- 

vefted  with  any  part  of  the  fupreme  power ;   fince  fuch  dif- 

^    \  "  i   truft  would  render  the  exercife  of  that  power  precarious  and 

impradicable '.  For,  wherever  the  law  exprefles  its  diftrufl 

*OnGov.v.  2.  §  205.  tlie   very   learned   author  has    thrown 

^  See  thefe  points  more  fjily  difcuficil  many  new  and  important  lights  on  the 

■j,i\    the  coiifiGcrations  nf  the  laiv  of  for.  toture  of  our  happy  conftitution. 
jfc//«*-fj  3d  edit.  tHg.  109 — ia6.  wherain 

of 
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of  abufe  of  power,  it  always  vefts  a  fuperlor  coercive  autho- 
rity in  fome  other  hand  to  coi^recl  it  \    the  very  notion  of 
which  deftroys  the  idea  of  fovereignty.     If  therefore  (for  ex- 
ample) the  two  houfes  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadvert  on  either  of  the  houfes, 
that  branch  of  the  legislature,  fo  fubjecl   to  animadverfion, 
would  inftantly  ceafe  to  be  part  of  the  fupreme  power  ;  the 
balance  of  the  conftitution  would   be  overturned ;  and  that 
branch  or  branches,  in  which  this  jurifdidion  refided,  would 
be  completely  fovereign.      The  fuppofition  of  law  therefore 
is,  that  neither  the  king  nor  either  houfe  of  parliament  (col- 
le£lively  taken)  is  capable  of  doing  any  wrong  ;  fince  in  fuch 
cafes  the  law  feels  itfelf  incapable  of  furnidiing  any  adequate 
remedy.     For  which  reafon  all  oppreflions,  which  may  hap-\'[  245  ]. 
pen  to  fpring  from  any  branch  of  the  fovereign  power,  muft 
neceifarily  be  out  of  the  reach  of  any  Jlated  ritky  or  exprefs 
legal  ^xov\^on  :  but,   if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  muft  provide  new  remedies  upon  new 
emergencies. 

Indeed,  it  is   found,  by   experience,  that  whenever  the 
unconftitutional  opprelTions,  even   of  the  fovereign  power* 
advance  with  gigantic  ftrides   and   threaten   defolation  to  a 
ftate,    mankind  will  not  be  reafoned  out  of  the  feelings  of 
humanity  ;  nor  will  facrifice   their  liberty  by  a  fcrupulous 
adherence  to  thofe  political  maxims,  which  were  originally 
eftabllQied  16  preferve  it.     And  therefore,  though  the  poGtive 
laws  are  filent,  experience  will  furnifh   us  with  a  very  re- 
markable cafe,  wherein  nature  and  reafon  prevailed.    When 
king  James  the  fecond  invaded  the  fundamental  conftitution 
of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new  fettle- 
ment  of  the  crown.    And  fo  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to   lay  down  the  laiv 
of  redrefs  againft  public  oppreftion.     If  therefore  any  future 
prince  (hould  endeavour  to  iubvert  the  conftitution  by  break- 
ing the  original  contrail  between  king   and  people,  {hould 
violate  the  fundamental  laws,  and  {hould  withdraw  himfelf 

out 
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out  of  the  kingdom  ;  we  are  now  authorized  to  declare  that 
this  conjuii£lion  of  clrcumftances  would  amount  to  an  abdi* 
cation,  and  the  throne  would  be  thereby  vacant.  But  it  is 
not  for  us  to  fay  that  any  one,  or  two,  of  thefe  ingredients 
would  amount  to  fuch  a  iituation  ;  for  there  our  precedent 
^  would  fail  us.  In  thefe  therefore,  or  other  circumftances, 
which  a  fertile  imagination  may  furnifh,  fince  both  law  and 
hiftory  are  filent,  it  becomes  us  to  be  filent  too  ;  leaving  to 
future  generations,  whenever  necefTity  and  the  fafety  of  the 
whole  fliall  require  it,  the  exertion  of  thofe  Inherent  (though 
latent)  powers  of  fociety,  which  no  climate,  no  time,  no 
conftitution,  no  contradt,  can  ever  deftroy  or  diminifii. 

L  240  ]  II.  Besides  the  attribute  of  foverelgnty,  the  law  alfo 
afcribes  to  the  king,  in  his  political  capacity,  abfolute  per^ 
feElion,  The  king  can  do  no  wrong.  Which  antient  and 
fundamental  maxim  is  not  to  b^j  underftood,  as  if  every 
thing  tranfacSled  by  the  government  was  of  courfe  juft  and 
lawful,  but  means  only  two  things.  Firfi,  that  whatever 
is  exceptionable  in  the  conduct  of  public  affairs  is  not  to  be 
imputed  to  the  king,  nor  is  he  anfwerable  for  it  perfonally 
to  his  people  :  for  this  do61:rine  would  totally  deftroy  that 
conftitutional  independence  of  the  crown,  which  is  neceffary 
for  the  balance  of  power  in  our  free  and  a£live,  and  there- 
fore compounded,  conftitution.  And,  fecondly,  it  means 
that  the  prerogative  of  the  crown  extends  not  to  do  any  in- 
jury *,  it  is  created  for  the  benefit  of  the  people,  and  there- 
fose  cannot  be  exerted  to  their  prejudice  "  (2). 

"  Plowd.  487. 


(2  )  Or  perhaps  it  means  that,  although  the  king  is  fubjeft  to  the 
paflions  and  intirmities  of  .other  men,  the  conftitution  has  pre- 
fcribed  no  mode  by  which  he  can  be  made  perfonally  amenable  for 
any  wrong  that  he  may  aclually  commit.  The  law  will  therefore 
prefume  no  v/rong,  where  it  has  provided  no  remedy. 

The  inviolability  of  the- king  is  effentially  neceilary  to  the   free 

exercife  of  thofe  high  prerogatives,  which  are  veiled  in  him,  not 

for  his  own  private  fplendour  and  gratification,  as  the  vulgar  and 

ignorant  are  too  apt  to  imagine,  but  for  the  fecurity  and  preferva. 

tion  of  the  real  happinefs  aud  liberty  of  his  fubjedls. 

The 
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The  king,    moreover,    is   not    only    incapable   of   do'7tg 
wrong,   but  even  of  thinking  wrong  ;    he  can  never  mean  to 
do  an  improper  thing  :  in  him  is  no  folly  or  weaknefs.    And 
therefore  if  the  crown  fhould  be  induced  to  grant  any  fran- 
chife  or   privilege  to   a  fubjecc  contrary  to  reafon,  or  in  any 
wife  prejudicial  to  the  commonwealth,   or  a  private  perfon> 
the  law  will  not  fuppofe  the  king  to  have   meant  either  an 
unwife  or  an  injurious  action,  but  declares  that  the  king  was 
deceived   in   his  grant  *,  and  thereupon   fuch  grant  is  ren- 
dered  void,  merely  upon  the  foundation  ot  fraud  and  decep- 
tion either   by  or  upon  thofe   agents   whom  the  crown  has 
thought  prop.;r  to   employ.      Vor  the  law  will    not  caft  an 
imputation   on   tliat  magiu:rate  whom   it   intrufts    with  the 
executive  pov/er,   as  if  he  wus  capable  of   intentionally  dif- 
regarding  his  trud  :  but   attributes    to  mere   impolition  (to 
which  the  moft  perfe£l  of  fublunary  beings   muft  ftil!  con- 
tinue  liable)  thofe  Utile   inadvertencies,    which,   if  charged 
on  the  wiii  of  the  prince,  might  leiiVn  him  in  the  eyes  of  his 
i'ubjects. 

Yet  flill,  notwithflanding  this  perfonal  perfection,  which  f  247  ]] 
the  law  attributes  to  the  fovercign,  the  conftitution  has 
allowed  a  latitude  of  fuppofi  -"g  the  contrary,  in  refpe^l  to 
both  houfes  of  parliament  -,  each  of  which,  in  it's  turn,  hath, 
exerted  the  right  of  remonltrating  and  complaining  to  the 
king  even  of  thofe  acls  of  royalty,  which  are  moPc  prop'^rly 
and  perfonaliy  his  own  •,  fuch  as  m.efr.iges  figned  by  himfelf  • 
and  fpeeches  delivered  from  the  throne.  And  yet,  fuch  is 
the  reverence  which  is  paid  to  the  royal  perfon,  that  though 
the  two  houfes  have  an  undoubted  right  to  confider  thefe 
acts  of  (late  in  any  light  whatever,  and  accordingly  treat 
them  in  their  aJdvefTss  as  perfonaliy  proceeding  from  the 
prince,  yet  among  themfelves  (to  prefervc  the  more  perfect 
decency,  and  for  the  greater  freedom  of  debate)  they  ufually 
fuppofe  them  to  flow  from  the  advice  of  the  adminiflration. 
But  the  privilege  of  canvaffing  thus  freely  the  perfonal  a£l3 
of  the  fovcreign  (either  diredlly,  or  even  through  the  medium 
of  his  reputed  advifers)  belongs  to  no  individua!,  but  is  con- 
fined to  thofe  au^uft  aflemblies :  and  there  too  the  obje^Uons 

7,  mu{i 
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iTiuft  be  propofed  with  the  utmofl  refpecl  and  deference. 
One  member  was  r<^nt  to  the  tower  ^,  for  fuggefting  that  his 
majefty's  anfwer  to  the  addreis  of  the  commons  contained 
**  higa  words  to  fright  the  members  out  of  their  duty  *,"" 
and  another  ^y  for  fayir-g  that  a  part  of  the  king's  fpeech 
"  feemed  rather  to  be  cdiculated  for  the  meridian  of  Ger- 
"  many  than  Great  Britain,  and  that  the  king  was  a  ftran- 
*'  ger  to  our  language  and  conftitution." 

In  farther  purfuance  of  this  principle,  the  law  alfo  deter- 
mines that  in  the  king  can  be  no  negHgence,  or  laches^  and 
therefore  no  delay  wdi  bar  his  right.  Nullum  tempus  occurrii 
regi  has  been  the  Handing  maxim  upon  all  occafions  (3) :  for 
the  law  intends  that  the  king  is  always  buiied  for  the  public 
good,  and  therefore  has  not  leifure  to  affert  his  right  within 
the  times  limited  to  fubjetls  y.  In  the  king  alfo  can  be  no- 
t  248  ]  {lain  or  corruption  of  blood  :  for  if  the  heir  to  the  crown 
were  attainted  of  treafon  of  felony,  and  afterwards  the  crown 
fliould  defcend  to  him,  this  would  purge  the  attainder  ipfr 
faclo  ^.  And  therefore  when  Henry  VII.,  who  as  earl  of  Rich- 
mond flood  attainted,  came  to  the  crown,  it  was  not  thought 
neceflary  to  pafs  an  act  af  parliament  to  reverfe  this  attainder ; 
becaufe,  as  lord  Bacon  in  his  hiltory  of  that  prince  informs 
us,  it  was  agreed  that  the  affumption  of  the  crown  had  at 
once  purged   all  attainders.     Neither  can  the  king  in  judg^ 

^^'  Com.  Journ.  18  Nov.  1685.  y  Finch,  L.  82.     Co.  Litt.  90. 

"  Ihld.  4  Dec.  1 71 7.  2  Finch,  L.  8z. 

(3 )  In  civil  a6tions  relating  to  landed  property,  by  the  9  Geo.  III. 
c.  16.  the  king  like  a  fubjeclis  limited  to  fixty  years.  See  3  Vol.307. 
This  maxim  applies  alfo  to  criminal  profecutions,  which  are  brought 
in  the  name  of  the  king,  and  therefore  by  the  common  law  there 
is  no  limitation  in  treafons,  felonies,  or  mifdemeanors.  By  the 
7  W.  III.  c.  7.  an  indictment  for  treafon,  except  for  an  attempt 
to  affaftinate  the  king,  muft  be  found  within  three  years  after  the 
eommiflion  of  the  treafonable  a6t.  4  Vol.  351.  But  where  the 
legiflature  has  fixed  no  linvA,  nullum  tempus  occurrii  regi  holds  true  : 
thus  a  man  may  be  convifted  of  murder  at  any  dillance  of  time 
within   his  life  after  the  commifllon  of  the  crime.      This  maxiin 

obtains  Hill  in  full  force  in  Ireland,     i  Lel»  Mountni.  365. 

9»  ment 
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ment  of  law,  as  king,  ever  be  a  minor  or  under  age  ;  and 
therefore  his  royal  grants  and  aiTents  to  a6ls  of  parliament 
are  good,  though  he  has  not  in  his  natural  capacity  attained 
the  legal  age  of  twenty-one  ^     By  a  ftatute  indeed,  28  Hen. 
Vlil.   c.  17.  power  was  given  to  future  kings  to  refcind  and 
revoke  all  acts  of  parliament  that  fhould  be  made  while  they 
were  under  the  age  of  twenty-four  :   but  this  wa5  repealed 
by  the  ftatute   i  Edw.  VI.   c.  11.  fo  far    as  related  to  that 
prince ;  and  both  ftatutes  are  declared  to  be  determined  by 
24  Geo.  It.  c.  24.     It  hath  alfo  been   ufually  thought  pru- 
dent when  the  heir   apparent  has   been  very  young,  to  ap- 
point a  prote£lor,  guardian,  or  regent,  for  a  limited  time  : 
but  the  very  neceffity  of  fuch  extraordinary  provifion  is  fuf- 
ficient  to  demonftrate  the  truth  of  that  maxim  of  the  com- 
mon law,  that  in  the  king  is  no  minority  ;  and  therefore  he 
hath  no  legal  guardian  ^, 


*  Co,  Litt.  43.     2  Inft.  proem.  3. 
*•  The   methods   of   appointing   this 
•uardip.ii.or  regent  have  been  fo  various, 
•nd  the  duration  of  his  power  fo  uncer- 
tain, that  frem   hence  alone  it  may  be 
colle<l:led  that  his  office  is  unknown  to  the 
common  law;  and  therefore  (as  fir  Ed- 
ward Coke  fays,  4  Inft.  58.)  the    fureft 
way  is  to  have  Iiira  made  by  authority 
of  the  great  council  in  parliament.  The 
earl  of  Pembroke,  by  his  own  authority 
affumed  in  very  troublefome  times  the 
regency  of  Hen.  III.,  who  was  then  only 
•  uine  years  old ;  but  was  declared  of  full 
age  by  the  pope  at  feventeen,  confirmed 
the  great  charter  at  eighteen,  and  took 
upon  him  the  adminiftration  of  the  go- 
vernment at  twenty.    A  guardian  and 
council  of  regercy  were  named  for  Ed- 
ward III.,  by  the  parliament,  which  de- 
pofed  his  father  ;  the  young  king  being 
then  fifteen,  and  not  afluming  the  go- 
vernment till  three  years  after.     When 
Kichard  ll.fucceeded  at  the  age  of  eleven, 
the  duke  of  Lancafter  took  upon  him 
the  management  of  the  kingdom,  till 
the  parliament  met,  which  appointed  a 
nominal  council  to  aHlfl  him.  Henry  V. 
Vol.  I. 


on  his  death-bead  named  a  regent  and  a 
guardian  for  his  infant  fon  Henry  VI., 
then  nine  months  old  :  but  the  parlia- 
ment altered  his  difpolition,  and  appoint- 
ed a  protector  and  council,  with  a  fpecial 
limited  authority.  Both  thefe  princes  re- 
mained in  a  ftate  of  pupilage  till  the  age 
of  twenty-three.     Edward  V.,at  the  age 
of  thirteen,  was  recommended  by  his  fa- 
ther to  the  care  of  the  duke  of  Gioucef- 
ter  ;  who  was  declarovl  protedlor  by  'ne 
privy  council.      The  ftatutes  25  Hen, 
VIII.    c.  12.   and   28  Hen.  VIII.   c.  7. 
provided,  that  the  fuccefTor,  if  a  mal« 
and  under  eighteen,   or  if  a  female  ani 
under  fixteen,  fliould  be  till  fuch  age  in 
the  government  of  his  or  her  natural  mo- 
ther, (if  approved  by  the  king,)  and  iuch 
other  counfellors  as  his  majefty  fliould 
by  will  or  otherwife  appoint :  and  he  ac- 
cordingly appointed  his  fixteen  executors 
to  have  the  government  of  his  fon  Ed- 
ward VI.,  and  the  kingdom,  which  exe- 
cutors elected  the  earl  of  Hertford  pro- 
tector.     The  ftatute  24  Gto.  II.  c.  24. 
in  cafe  the  crown  (hould  defcend  to  any 
of  the  children  of  Frederic  late  prince  of 
Wales  und«r  the  aje  of  eighteen,  ap- 
Z  pointed 
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III.  A  THIRD  attribute  of  the  king's  majefty  is  his  />^r- 
petulty.  Tiie  law  afcribes  to  him,  in  his  political  capacity,  an 
abfolute  immortality.  The  king  never  dies.  Henry,  Ed- 
ward, or  George  may  die  ;  but  the  king  farvives  them  all. 
For  immediately  upon  the  deceafe  of  the  reigning  prince  in 
his  natural  capacity,  his  kingfhip  or  imperial  dignity,  by 
a6l  of  law,  without  any  interregnum  or  interval,  is  veiled  at 
once  in  his  heir ;  who  is,  eo  injlcmtt^  king  to  all  intents  and 
purpofes.  And  fa  tender  is  the  law  of  fuppofing  even  a  pof- 
fibility  of  his  death,  that  his  natural  diffolution  is  gene- 
rally called  his  dem'tfc  j  dem'ijjio  regis,  vel  corotiae  :  an  expref- 
fion  which  fignifies  merely  a  transfer  of  property  ;  for,  as 
is  obferved  in  Piowden  "=,  when  we  fay  the  demife  of  the 
crown,  we  mean  only  that,  in  confequence  of  the  difunion 
of  the  king's  natural  body  from  his  body  politic,  the  king- 
dom is  transferred  or  dcmifed  to  his  fucceflbr  ;  and  fo  the 
royal  dignity  remains  perpetual.  Thus  too,  when  Edwaxd 
the  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  throne  for  a  few  months  by  the  houfe  of  Lancafter,  this 
temporary  transfer  of  his  dignity  was  denominated  his  de* 
wife;  and  all  procefs  was  held  to  be  difcontinued,  as  upon  a 
jiatural  death  of  the  king  *^. 

L  250  3  We  are  next  to  confider  thofe  branches  of  the  royal  prero- 
gative, which  inveft  thus  our  fovereign  lord,  thus  all-perfe£l 
and  immortal  in  his  kingly  capacity,  with  a  number  of  au- 
thorities and  powers  ;  in  the  exertion  whereof  confifts  the 
executive  part  of  government.  This  is  wifely  placed  in  a 
fingle  hand  by  the  Britifh  conflitution,  for  the  fake  of  una- 
nimity, ftrength,  and  difpatch.  Were  it  placed  in  many 
hands,  it  would  be  fubje6l  to  many  wills  :  many  wills,  if 
difunited  and  drawing  different  ways,  create  weaknefs  in  a 

pointed  the  princefs  dowager; — and  that  and  regent,  till  the  fuccefTor attains  fuch 

6f  5  Geo.  III.  c.  27.  in   cafe  of  a  like  age,  affilled   by   a  council  of  regency  : 

defcent  to  &ny  of  his  prefent  majelly's  the  powers  of  them  all  being  exprefsly 

children,  empowers  the   king  to  name  defined  and  fet  down  in  the  feveral  a6ls. 

cither  the  queen,  the  printefs  dowager,  *^  Plowd.  177.  234. 

or  any  defcendantof  king  George  II.  re-  ^  M.  49  Heu,  VI.  pi.  1 — 8. 
Sdins  in  this  kingdom  j — to  be  guardiau 

govcrnmeat  ^ 
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government;  and  to  unite  thofe  feveral  wills,  and  reduce 
them  to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  ftate  will  afford.  The  king  of  England  is  there- 
fore not  only  the  chief,  but  properly  the  fole,  magiftrate  of 
the  nation  ;  all  others  a£ting  by  commiffion  from,  and  ia 
due  fubordination  to  him  :  in  like  manner  as^  upon  the  great 
revolution  in  the  Roman  ftate,  all  the  powers  of  the  antient 
magiftracy  of  the  commonwealth  were  concentered  in  the 
new  emperor  :  fo  that,  as  Gravina  ^  expreffes  it,  ^^  in  ejus 
*^  unius  perfona  veteris  reipublicae  vis  at  que  majejlas  per  cumu^ 
**  latas  magifiratuum  potejiates  e^prinuhaiuri* 

After  what  has  been  premifed  in  this  chapter,  I  (hall  net 
(I  truft)  be  confidered  as  an  advocate  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that,.in  the  exertion  of  law- 
ful prerogative,  the  king  is  and  ought  to  be  abfolute  *,  that  is, 
fo  far  abfolute,  that  there  is  no  legal  authority  that  can  either 
delay  or  refift  him.  He  may  reject  what  bills,  may  make 
.  what  treaties,  may  coin  what  money,  may  create  what  peers, 
may  p»>ardon  what  offences  he  pleafes  :  unlefs  v/here  the  con- 
ftitution  hath  exprefsly,  or  by  evident  confequence,  laid  dovvri 
fome  exception  or  boundary  :  declaring,  that  thus  far  the 
prerogative  fhall  go  and  no  farther.  For  otherwife  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  (hadow,  in- 
fufBcient  for  the  ends  of  government,  if,  v/here  it's  jurifdic- 
tion  is  clearly  eftablifhed  and  allowed,  any  man  or  body  of 
men  were  permitted  to  difobey  it,  in  the  ordinary  courfe  of 
law :  I  fay,  in  the  ordinary  courfe  of  law ;  for  I  do  not 
now  fpeak  of  thofe  extraordinary  recourfes  to  firft  principles,  [  151  3 
which  are  neceffary  when  the  contra£ls  of  fociety  are  in  dan- 
ger of  diffolution,  and  the  law  proves  too  weak  a  defence 
againft  the  violence  of  fraud  or  oppreffion.  And  yet  the 
want  of  attending  to  this  obvious  diiiinclion  has  occafioned 
thefe  doctrines,  of  abfolute  power  in  the  prince  and  of  na- 
tional refiftance  by  the  people,  to  be  much  mlfunderdood  and 
perverted,  by  the  advocates  for  llavcry  on  the  one  hand,'  and 

*    Orig.  I.   §  103. 
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the  demagogues  cf  fa6tIon  on  the  other.  The  former  ob- 
ferving  the  abfolute  fovereignty  and  tranfcendent  dominion 
of  the  crown  laid  down  (as  it  certainly  is)  moil  llrongly  and 
emphatically  in  our  law-books,  as  well  as  our  homilies,  have 
denied  that  any  cafe  can  be  excepted  from  fo  general  and 
y  pofitive  a  rule  j  forgetting  how  impofhble  it  is,  in  any  practi- 
cal fyftem  of  laws,  to  point  out  beforehand  thofe  eccentrical 
/  remedies,  which  the  fudden  emergence  of  national  diftrefa 

may  didtate,  and  which  that  alone  can  juftify.  On  the  other 
hand,  over-zealous  republicans,  feeling  the  abfurdity  of  un- 
limited pa  (Tive  obedience,  have  fancifully  (or  fometimes  fac- 
tioufly)  gone  over  to  the  other  extreme:  and,  becaufe  refiit- 
ance  is  juftifiabie  to  the  perfon  af  the  prince  when  the  being 
of  the  ftate  is  endangered,  and  the  public  voice  proclaims 
fuch  refiftance  neceiiary,  they  have  therefore  allowed  to  every 
individual  the  right  of  determining  this  expedience,  and  of 
employing  private  force  to  relilt  even  private  oppreffion.  A 
doctrine  produdive  of  anarchy,  and  (in  confequence)  equally 
fatal  to  civil  liberty  as  tyranny  itf:^lf.  For  civil  liberty,  rightly 
underftood,  confifts  in  protecting  the  rights  of  individuals  by 
the  united  force  of  fociety  :  fociety  cannot  be  maintained,  and 
of  courfe  can  exert  no  protedlion,  v/ithout  obedience  to  fome 
fovereign  power  :  and  obedience  is  an  empty  name,  if  every 
individual  has  a  right  to  decide  how  far  he  himfelf  (hall  obey. 

In  the  exertion  therefore  of  thofe  prerogatives,  which  the 
law  has  given  him,  the  king  is  irrefiflible  and  abfolute,  ac- 
v'  cording  to  the  forms  of  the  conftitution.  And  yet,  if  the  con- 
fequence of  that  exertion  be  manifeftly  to  the  grievance  or 
diftionour  of  the  kingdom,  the  parliament  will  call  his  advifers 
C  252  ]  to  a  juft  and  fevere  accaunt.  For  prerogative  confiding  (as 
Mr.  Locke  ^  has  well  defined  it)  in  the  difcretionary  power  of 
acting  for  the  public  good,  where  the  pafitive  laws  are  fiient  j 
if  that  difcretionary  power  be  abufed  to  the  public  detri- 
ment, fuch  prerogative  is  exerted  in  an  unconftitutional 
manner.  Thus  the  king  may  make  a  treaty  with  a  foreign 
ftatc,  which  ihaU  irrevocably  bind  the  nation  ;  and  yet,  when 

^  «n  Gov.  a.  §  166. 
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fuch  treaties  have  been  judged  pernicious,  impeachments 
have  purfued  thofe  minifters,  by  whofe  agency  or  advice 
they  were  concluded. 

The  prerogatives  of  the  crown  (in  the  fenfe  under  which 
we  are  now  confidering  them)  refpeit  either  this  nation's 
iiitercourfe  with  foreign  nations,  or  ic's  own  domeftic  go- 
vernment and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate 
or  reprefentative  of  his  people.     It  is  impoITiblc  that  the  in- 
dividuals of  a  flate,  in  their  colle6live  capacity,  can  tranfa61; 
the  affairs  of  that  ftate  with  another  community  equally  nu- 
merous as  themfelves.     Unanimity  muil  be  wanting  to  their 
meafures,  and  ilrength  to  the  ejcecution  of  their  counfels.    la 
the  king  therefore,   as  in  a  center,   all  the  rays  of  his  people 
are  united,  and  form   by  that  union  a  confiftency,  fplendor, 
and  power,  that  make  him  feared  and  refpeQed  by  foreign 
potentates  \  who  would  fcruple  to  enter  into  any  engagement 
that  muft  afterwards  be  revifed  and  ratified  by  a  popular  af- 
fembly.     What  is  done  by  the  royal   auth  rity,  with  regard 
to  foreign  powers,   is  the  a6l  of  the  whole  nation :  what  is 
done  without  the  king's  concurrence  is  the  a6l   only  of  pri- 
vate men.     And  fo  far  is  this  point  carried  by  our  law,  that 
it  hath  been  held  ^,  that  fhould  all  the  the  fubjects  of  England 
make  war  with  a  king  in  league  with  the  king  of  England, 
without  the  royal  affent,  fuch  war  is  no  breach  of  the  league. 
And,  by  the  ftatute  2  Hen.  V.  c.  6.  any  fubje£l  committing 
afts  of  hoftility  upon  any  nation  in  league  with  the  king  was 
declared  to  be  guilty  of  high  treafon  :  and,  though  that  a6i 
was  repealed  by  the  ftatute  20  Hen.  VI.  c  11.  fo  far  as  re- 
lates to  the  making  this  offence  high  treafon,  yet  ftill  it  re-  p  ^r^  l 
mains  a  very  great   offence  againft  the  law  of  nations,  and 
punifhable  by  our  laws,  either  capitally  or  otherwife,  accord- 
ing to  the  circumftances  of  the  cafe. 

The  king,  therefore,  confidered  as  the  reprefentative  of 
his  people,  has  the  fole  power  of  fending  cmbaffadors  to  fo- 

e  4  Inft.  152. 
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reign  flates,  and  receiving  embaflatlors  at  home.  This  may 
lead  us  into  a  fhort  digreflion,  by  way  of  inquiry,  how  far 
the  municipal  laws  of  England  intermeddle  with  or  proteil: 
the  rights  of  thefe  meffbngers  from  one  potentate  to  another, 
\vho,n  we  call  embaffadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
cmbafTadors  are  determined  by  the  law  of  nature  and  nation^:, 
and  not  by  any  municipal  conflitutions.    For,  as  they  repre- 
fent  the  perfons  of  their  refpedlive  mafters,  who  owe  no  fub- 
jeQion  to  any  laws  but  thofe  of  their  own  country,  their  ac- 
tions are  not  fubjedl  to  the  control  of  the  private  law  of  that 
fkate  wherein  they  are  appointed  to  refide.     He  that  is  fub- 
je£t  to  the  coercion  of  laws  is  neceflarily  dependent  on  that 
power  by  whom  thofe  laws  were  made :    but  an  embaflador 
ought  to  be  independent  of  every  power,  except  that  by  which 
he  is  fent ;  and  of  confequence  ought  not  to  be   fubje£l  to 
the  mere  municipal  laws  of  that  nation  wherein  he  is  to  ex- 
ercife  his  fundions.      If  he  grofsly  offends,  or  makes  an  ill 
ufe  of  his  character,  he  may  be  fent  home  and  accufed  before 
his  mafler '',  who  is  bound  either  to  do  juftice  upon  him,  or 
avow  himfelf  the  accomplice  of  bis  crimes'.      But  there  i$ 
great  difpute  among  the  writers  on  the  laws  of  nations,  whe- 
ther this  exemption  of  embafladors  extends  to  all  crimes,  as 
well  natural  as  pofitive  ;  or  v/hether  it  only  extends  to  fuch 
as  are  mala  prohibitay   as  coining,  and   not   to  thofe  that  are 
tnala  in fe,  as  murder''.      Our  law  feems  to  have  formerly 
taken  in  the  reflri6lion,  as  well  as  the  general  exenaption. 
[[  254  ]  For  it  has  been  held,  both  by  our  common  lawyers  and  civi- 
lians ',  that  an  embaflador  is  privileged  by  the  law  of  nature 
and  natlonG  ;   and  yet,  if  he  commits  any  offence  againft  the 
law  of  reafon  and  nature,  he   fliall  lofe  liis  privilege  *" :    and 
that  therefore,  if  an  embaffador  confpires  the  death  of  the 

''  As  wss  done  with  count  Gyllen-  Barbeyrac's  Puff.   /.  8.  c.(),  ^9.  &17. 

^crg  the  Swediili  mini(ter  to  Great  Bii-  Van  Bynkexfhoek  deforo  legator.  (.  IJ, 

taiji,  yi.D.  1716.  18,  19. 

^  6p.  L.  26.  ai.  ^  I  Rcll.  Rep.  175.     3  Bulilr.  a;. 

*'  Van  Lctuvven  in  Tf.  50.  7.  17.  ™  4  Inft.  153. 
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king  in  whofe  land  he  is,  he  may  be  condemned  and  exe- 
cuted for  treafon  ;  but  if  he  commits  any  other  fpecies  of 
treafon,  it  is  other  wife,  and  he  mud  be  fent  to  his  own 
kingdom  ".  And  thefe  poutions  feem  to  be  built  upon  good 
appearance  of  reafon.  For  fince,  as  we  have  formerly  (hewn, 
all  municipal  laws  aCl  in  fubordination  to  the  primary  law 
of  nature,  and,  where  they  annex  a  punifnment  to  natural 
crimes,  are  only  declaratory  of  and  auxiliriiy  to  that  law; 
therefore  to  this  natural  univerfal  rule  of  jullice  embafl'ddors, 
as  well  as  other  men,  arc  fubje6l  in  ail  countries  *,  and  of 
confequence  it  is  reafonable  that,  wherever  they  tranfgrefs 
it,  there  they  fhall  be  liable  to  make  atonemc^^nt  °,  But,  how- 
ever thefe  principles  might  formerly  obtain,  the  general  prac- 
tice of  this  country,  as  well  as  of  the  reft  of  Europe,  feems 
now  to  purfue  the  fentiments  of  the  learned  Grotius,  that 
the  fecurity  of  embafladors  is  of  more  importance  than  the 
punifliment  of  a  particular  crime  p.  And  therefore  few,  if 
any,  examples  have  happened  within  a  century  paft,  where 
an  embaflador  has  been  punifhed  fpr  any  olTence,  however 
atrocious  in  it*s  nature  (4). 

*  1  RoU.  Rep.  185.  ^  Secitritjs  legaiomm  utiiitati  quae  etc 

•  Former's  reports,  l88.  foena   eft  praepond;rat.       (de  jureb.   fj' 

/..  18.  4-  4-) 


(4)  In  the  year  1654,  during  the  protedlorate  of  Cromwell 
Don  Pataleon  Sa,  the  brother  of  the  Portuguefe  embaflador,  who 
had  been  jeined  with  him  in  the  fame  commiflion,  was  tried,  con- 
"vi6led,  and  executed,  for  an  atrocious  murder.  Lord  Hale,  i  P. 
C.  99.  approves  of  the  proceeding  ;  and  Mr.  J.  Fofler  (p.  188.), 
though  a  modern  writer  of  law,  lays  it  down  that,  "  for  murder  and 
'*  other  offences  of  great  enormity,  which  are  againfl  the  light  of 
*<  nature  and  the  fundamental  laws  of  all  fociety,  embafladors  are 
**  certainly  liable  to  anfwer  in  the  ordinary  courfe  of  juftice,  as 
*^  other  perfons  offending  in  the  hke  manner  are  :"  but  Mr.  Hume 
obferves  upon  this  cafe,  that  **  the  laws  of  nations  were  here 
**  plainly  violated.'*  7  Vol.  237.  And  Vattel  with  irrefifliible 
ability  contends,  that  the  univerfal  inviolability  of  an  embaffador 
15  an  obje£l  of  much  greater  importance  to  the  world  than  their 

Z  4  puniflimejij 
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In  refpe^l  to  civil  fuits,  all  the  foreign  jurifts  agree,  that 
neither  an  embiuTador,  or  any  of  his  train  or  comltes^  can  be 
profecuted  for  any  debt  or  coatratl  in  the  courts  of  that 
kingdom  wherein  he  is  itnt  to  refide.  Yet  fir  Edward  Coke 
maintains,  that,  if  an  embaflador  make  a  contrad  which  is 
goodi  jure  gentium i  he  fliali  anfwer  for  it  here 'J.  But  the 
truth  is,  fo  few  cafes  (if  any)  had  arifen,  wherein  the  privi- 
lege was  either  claimed  or  difputed,  even  with  regard  to  civil 
fuits,  that  our  law-books  are  (in  general)  quite  filent  upon 
[  255  ]  it  previous  to  the  reign  of  queen  Anne ;  when  an  embafla- 
dor  from  Peter  the  great,  czar  of  Mufcovy,  was  adually  ar- 
refted  and  taken  out  of  his  coach  in  London  ^^  for  a  debt  of 
fifty  pounds  which  he  had  there  contracted.     Inftead  of  ap- 

^  4  Inft.  153.  *■  21  July  1708.     Eoyer's  ann::ls  of  queen  Anne. 


purjfhment  for  crimes  how-ever  contrary  to  natural  juilice.  *^  A 
*'  miniiler,"  fays  that  profound  writer,  '*  is  often  charged  with  a 
**  comminion  difagreeable  to  the  prince  to  whonn  he  is  fcnt.  If 
<'  this  prince  has  any  power  over  him,  and  efpecially  if  his  autho- 
*'  rity  be  fovereign,  how  is  it  to  be  expelled  that  the  miniller  can 
*'  execute  his  mailer's  orders  with  a  proper  freedom  of  mind, 
**  fidelity,  and  firmnefs  ?  It  is  necefTary  he  fhould  have  no  fiiares 
**  to  fear,  that  he  cannot  be  diverted  from  his  fundlions  by  any 
<'  chicanery.  He  mull  have  nothing  to  hope,  and  nothing  to  fear, 
**  from  the  fovereign  to  whom  he  is  fent.  Therefore,  in  order  to 
**  the  fuccefs  of  his  miniltry,  he  mull  be  independent  of  the  fove- 
**  reign's  authority,  and  of  the  jurifdiction  of  the  country  both 
**  civil  and  criminal."  B.  4.  c.  7.  f.  92.  vrhere  this  fubje£l  is  dif- 
ctifTed  in  a  moll  luminous  manner.  The  Romans,  in  the  infancy  of 
their  Hate,  acknowledged  the  expediency  of  the  independence  of 
embalfadors  ;  for  when  they  had  received  embafladors  from  the 
Tarquin  princes,  whom  they  had  dethroned,  and  had  afterwards 
detedled  thofe  embalfadors  in  fecretly  committing  a6ls  which  might 
have  been  confidered  as  treafon  againll  the  Hate,  they  fent  them 
back  unpunilhed  ;  upon  which  Livy  obferves,  et  quanquam  vi/t  funt 
comm^jljfe,,  ut  hojilnm  loco  ejfent^jus  t  amen  gentium  valuit.  Lib.  2.  c.  4. 
When  Bomilcar,  qui  Romom  fide puhltcd  'venerat,  was  profecuted  as 
an  accomplice  in  the  aflaflination   of  Malllva,  Sailuft  declares,  Jit 

reus  magis  ex  aquo  honoque  ex  jure  gentium.  Bell.  Jug.  c.  35. 

plying 


Ch.  7.  of  Plrsons.  "1^^ 

plying  to  be  difcharged  upon  his  privilege,  he  gave  ball  to 
t'le  a£iion,  and  the  next  day  complained  to  the  queen.  The 
perfons  vi^ho  were  concerned  in  the  arred  were  e::amined 
before  the  privy  council,  (of  which  the  lord  chief  juilice  Hoit 
was  at  the  fame  time  fworn  a  member  ^),  and  feventcen  were 
committed  to  prifon '  :  mod  of  whom  were  profccuted  by 
information  in  the  court  of  queen's  bench,  at  the  fuit  of  the 
attorney  general  ",  and  at  their  trial  before  the  lord  chief  juf- 
tice  were  convicled  of  the  facls  by  the  jury'*',  rcferving  the 
quedion  of  law,  how  far  thofe  fads  were  criminal,  to  be 
afterwards  argued  before  the  judges;  which  quedion  was 
never  determined  (5).  In  the  mean  time  the  czar  refented 
this  airront  very  higlily,  and  demanded  that  the  flieriff  of 
Ivliddlefex  and  all  others  concerned  in  the  arred  fhould  be 
punifhed  with  indant  death  \  But  the  queen  (to  the  amaze- 
ment of  that  defpo'ic  court)  dire£led  her  fecretary  to  inform 
him,  *«  that  die  could  infli£t  no  puniOiment  upon  any,  the 
**  mcaned,  of  her  fubjedls,  unlefs  warranted  by  the  law  of 
**  the  land  :  and  therefore  was  perfuaded  that  he  would  not 
**  infid  upon  impoffibilities  )'."     To  latisfy  however  the  cla- 

»  25  July  I7c8.     Jlid.  ^  i-j  Sept.  1708.     Ibid. 

'  25, 29  July  170S.     Ibid.  i'  II    Jan.   1708.     Ibid.     Med.  Un- 

^  23  06t.  1708.     IbU.  Kilt,  XXXV.  454. 

""  14  Feb.  1708.     Ib'td. 


{5)  In  3  Burr.  14S0.  lord  Mansfield  declares,  that  "  the 
•*  ftatute  cf  qiii?en  Anne  was  not  occafioned  by  any  doubt,  whe- 
*«  ther  the  law  of  nations,  particularly  the  part  relative  to  public 
*.*  miniiters,  was  not  part  of  the  law  of  England,  and  the  infrac- 
<«  tion  criminal,  nor  intended  to  vary  an  iota  of  it."  And  he 
proceeds  to  fay,  that  lord  Talbot,  lord  Hardwicke,  and  lord 
Holt,  were  clearly  of  the  fame  opinion.  But  the  infraction  of  the 
law  of  nations  can  only  be  a  mifdemeanor  punifhable  at  the  dif. 
cretion  of  the  court,  by  fine,  imprifonment,  and  pillory  ;  and 
therefore  lord  Mansfield  fays,  the  perfons  convicted  were  never 
brought  up  to  receive  judgment ;  for  "  no  punifhment  would  have 
"  been  thought  by  the  czar  an  adequate  reparation.  Such  a  fen. 
'*  tcnce  as  the  court  would  have  given,  he  would  have  thought  a 
*'  freih  infulf.^' 


niours 
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Kiours  of  the  foreign  mlnifiers  (who  made  it  a  common  caufe) 
as  well  as  to  appeafe  the  wrath  of  Peter,  a  bill  was  brought 
into  parliament  ^,  and  afterwards  pafied  into  a  law  %  to  pre- 
tent  and  punifh  fuch  outrageous  infolence  for  the  future. 
And  with  a  copy  of  this  a£t,  elegantly  engrofled  and  illumi- 
nated, accompanied  by  a  letter  from  the  queen,  an  embaffa- 
dor  extraordinary^  was  commiflioned  to  appear  at  Mofcow  % 
who  declared  «^  that  though  her  majefty  could  not  inflict 
E  25*^  ]  «  fuch  a  punifhment  as  was  required,  becaufe  of  the  defeat 
<«  in  that  particular  of  the  former  eftabiifiied  conftitutions 
*<  of  her  kingdom,  yet,  with  the  unanimous  confent  of  the 
•*  parliament,  fhe  had  caufed  a  new  a6l  to  be  pafled,  to  ferve 
**  as  a  law  for  the  future."  This  humiliating  Hep  was  ac- 
cepted as  a  fall  fatisfa6^ion  by  the  czar  ;  and  the  ciFenders, 
at  his  requeijj  were  difcharged  from  all  farther  profecution. 

This  ftatute  ^  recites  the  arreft  which  had  been  made,  "  in 
*«  contempt  of  the  proteQlon  granted  by  her  majefty,  con- 
*'  trary  to  the  law  of  nations,  and  in  prejudice  of  the  rights 
♦*  and  privileges,  which  embafladors  and  other  public  mini- 
**  flers  have  at  all  times  been  thereby  poflelTed  of,  and  ought 
*'  to  be  kept  facred  and  inviolable  :"  wherefore  it  enaifls 
that  for  the  future  all  procefs  whereby  the  perfon  of  any  em- 
baiTador,  or  of  his  domeftic  or  domeftic  fervant  may  be  ar- 
refted,  or  his  goods  diflrained  or  feized,  fhall  be  utterly  null 
and  void  *,  and  the  perfons  profecuting,  foliciting,  or  execut- 
ing fuch  procefs  fliall  be  deemed  violators  of  the  law  of  na- 
tions, and  difturbers  of  the  public  repofe  \  and  fhall  fufrer 
fuch  penalties  and  corporal  punifhment  as  the  lord  chancellor 
and  the  twp  chief  juftices,  or  any  two  of  them,  fliall  think 
fit  (6).  But  it  is  exprefbly  provided,  that  no  trader,  within  the 

"^  Com.  Journ.  23  Dec.  1708.  ^  8  Jan.  1709.     Boyer,  ibid* 

^  ai  Apr.  1709.    Boyer,  ibid,  ^  7  -Ann.  c  IZ. 

*■  Mr.  Whitworth. 


(6)  Perhaps  it  was  intended  as  a  compliment  to  the  czar,  that 
the  offender  is  deprived  of  the  trial  by  jury  ;  and  as  he  is  to  fuffer 
any  corporal  puniflunent  that  two  of  thefe  three  judges  may  think 

fit 
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defcriptioii  of  the  bankrupt  laws,  who  (hall  be  in  the  fervicc 
of  any  embafTadpr,  iliail  be  privileged  or  protedled  by  this 
^di  ;  nor  fhall  any  one  be  puniihed  for  arreiling  an  embafia- 
dor*s  fervant,  unlefs  his  name  be  regiftered  with  the  fecretary 
of  ftate,  and  by  him  tranfmitted  to  the  fh^rifFs  of  London 
and  Middiefex  (7).  Exceptions  that  are  (Iricily  conformable 
to  the  rights  of  embalTadors  ^,  as  obferved  in  the  mod  civil- 
ized coantries.  And,  in  confequence  of  this  ftatute,  thus 
declaring  and  enforcing  the  law  of  nations,  thefe  privileges 
are  now  held  to  be  part  of  the  law  of  the  land,  and  are  f  257  1 
conftantly  allowed  in  the  courts  of  common  law  ^ 

II.  It  Is  alfo  the  king's  prerogative  to  make  treaties,  leagues, 
and  alliances  with  foreign  dates  and  princes,  For  it  is  by  the 
law  of  nations  eflential  to  the  goodncfs  of  a  league,  that  it  be 
made  by  the  fovereign  power  ^ ;  and  then  it  is  binding  upon 
^he  whole  community  :  and  in  England  the  fovereign  power, 
^uoad  hoc,  is  veiled  in  the  perfon  of  the  king.  Whatever  con- 
trails therefore  he  engages  in,  no  other  power  in  the  kingdom 
can  legaily  delay,  refift,  or  annul.  And  yet,  left  this  plenitude 
of  authority  {hould  be  abufed  to  the  detriment  of  the  public, 
the  conftitution  (as  was  hinted  before)  hath  here  interpofed  i> 

a  check,   by  the   means  of  parliamentary  impeachment,  for 
the  punilhment  of  fuch  minifters  as  from  criminal  motives 

*  Saepe  quaefttum  eji  an  comitum  nU'  officio  non  funt.  Qi.'um  autem  ea  rts  tJDri' 
mero  et  jure  babenJi  funt^  qui  legatum  muiquarn  turbos  dedt'rit,  optima  exem- 
comitantury  non  ,'  inJlruSiior  Jiaflcgatio,  plo  in  quibufdum  aulis  olim  receptum  fuitf 
fed  unice  ut  lucro  fuo  confulant^  inftito-  ut  legatus  tsneretur  exhibere  nomenclatu- 
res forte  et  mercatores.  £t,quamvis  bos  ram  comitum  fuorum.  Van  Bynkerlh. 
faepe  defender int  et  comitum  loco  habere  c.  15.  prope^nein. 
voliterint  legaii,  apparet  tamen  fatis  eo  ^  Firzg.  20O.  Stra.  797. 
non  perti/:cre,  qui  in    legati  legationifi'e  ^  Puu".  L.  of  N.  b.  8.  c  9.    §  6. 


fit  to  inflift,  the  czar  would  be  induced  to  believe,  that  any  future 
requifition  of  inftant  death  could  be  complied  with  ;  but  as  the 
ftatute  has  not  made  the  offence  felony,  of  courfe  this  punifliment 
cannot  extend  to  the  privation  of  life. 

(7)  But  he  muft  befides  be  actually  and  ^o«^^^^  a  domellic 
fervant.  ^  Burr.  1676.  i  JVllf,  20.  78. 

advjfe 
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advlfe  or  conclude  any  treaty,  which  fhall  afterwards  be  judged 
to  derogate  trom  the  honour  and  interell  of  the  nation. 

III.  Upon  the    fame  principle  the  king  has  alfo  the  fole 
prerogative  of  making  war  and  peace.     For  it  is  held  by  all 
the  writers  on  the  law  of  nature  and  nationsj  that  the  right 
of  making  war,  which  by  nature  fubfifled  in  every  individual? 
is  given  up  by  all  private  pevions  that  enter  into  fociety,  and 
is  veiled  in  the  fovereign  power  ^  :  and  this  right  is  given  up, 
not  only  by  individuals,   bat  even  by  the  entire  body  of  peo- 
ple,  that  are  under  the  dominion  of  a  fovereign.      It  would 
indeed   be  extren:^ely  improper,  that  any  number  of  fubje6ts 
fhould  have  the  power  of  binding  the  fupreme  magiftrate,  and 
putting  him  againft  his  will  in  a  ffcate  of  war.    Whatever  hof- 
tilitics  therefore  may  be  committed  by  private  citizens,   the 
ftate  ought  rot  to  be  afFe£led   thereby ;   unlefs  that  (hould 
juftlfy  their  proceedings,  and  thereby  become  partner  in  the 
guilt.    Such  unauthorized  voluntiers  in  violence  are  not  rank- 
ed among  open  enemies,  but  are  treated  like  pirates  and  rob-» 
bers:  according  to  that  rule  of  the  civil  law':  hcjles  hi fimt 
qui  nobisy  aut    quibus   nos^  puhlice  bellmn  decrevimus  :   caeteri 
latrones  aut  praedones  Junt.     And  the  reafon  which  is  given  by 
^  258  ]   Grotlus  ^,  why  according  to  the  law  of  nations  a  denunciation 
of  war  ought  always  to  precede  the  actual  com.mencement  of 
hoflilties,   is  not  fo  much   that  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right,) 
but  that  it  may  be  certainly  clear  that  the  war  i^  not  under- 
taken by  private  perfons,  but  by  the  will  of  the  wnoie  commu- 
nity, whofe  right  of  willing  is  in  this  cafe  transttrred  to  the 
fupreme  magiftrate  by  the  fundamental  hws  ot  fociety.     So 
that,  in  order  to  make  war  completely  efF  £l:ual,  it  is  necef- 
fary  with  us  in  England  thnt  it  be  publicly  ileclared  and  duly 
proclaimed  by  the  king's  authority  ;  and,   then,    all  parts  of 
both  the  contending  .ntions,  froi-n  the  higheft  to  the  loweft, 
are  bound  by  it.    And  wherever  rhe  right  refides  of  beginning 
a  national  war,  there  alfo  muft  rdide  the  right  of  ending  it> 

^  Puff",  b.  8.  c>6.  %  8.  andBarbeyr.         '  Ff.  50.  16.  118. 
in  he,  .      ^  dejinc  b,  ^/.  Ul^c.l.  §11. 

or 
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or  the  power  of  making  peace.  And  the  fame  check  of  parlia- 
mentary impeachment,  for  improper  or  inglorious  condu6l, 
m  beginning,  conducting,  or  concluding  a  national  war,  is 
in  general  fufBcient  to  redrain  the  minifters  of  the  crowa 
from  a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  But,  as  the  delay  of  making  war  may  fometimes  bs 
detrimental  to  individuals  who  have  fufFered  by  depredations 
from  foreign  potentates,  our  laws  have  in  fon>o  refps6ls  armed 
the  fubjc^  with  powers  to  impel  the  prerogative;  by  dire6ling 
the  minifters  of  the  crown  to  iffue  letters  of  marque  and  re- 
prifal  upon  due  demand  :  the  prerogative  of  granting  which 
is  nearly  related  to,  and  plainly' derived  from,  that  other  of 
making  war;  this  being  indeed  only  an  incomplete  flate  of 
hoftilities,  and  generally  ending  in  a  formal  denunciation  of 
war.  Thefe  letters  are  grantable  by  the  law  of  nations  ^', 
whenever  the  fubjects  of  one  ftate  areopprefled  and  injured  by 
thofe  of  another  ;  and  juftice  is  denied  by  that  flate  to  which 
the  opprefTor  belongs.  In  this  cafe  letters  of  marque  and  repri- 
fal  (words  ufed  as  fynonimous ;  and  fignifying,  the  latter  si 
taking  ia  return,  the  former  the  palling  the  frontiers  in  order 
to  fuch  taking  ')  may  be  obtained,  in  order  to  feize  the  bodies 
or  goods  of  the  fubje£ls  of  the  offending  ftate,  until  fatisfaftioa 
be  made,  wherever  they  h?ippen  to  be  found.  And  indeed  this  [  259  1 
cuftom  of  reprifals  feerns  dictated  by  nature  herfelf ;  for  v/hich 
reafon  we  find  in  the  moft  antient  times  very  notable  inftances 
of  it  •".  But  here  the  necefiity  is  obvious  of  calling  in  the  fo- 
vereign  power,  to  determine  when  reprifals  may  be  made  j 
clfe  every  private  fufferer  would  be  a  judge  in  his  own  ciufe. 
In  purfuance  of  which  principle,  it  is  with  us  declared  by 
the  ftatute  4  Hen.  V.  c.  7.  that  if  any  fabje^ls  of  the  realm 
are  opprefled  in  the  time  of  truce  by  any  foreigners,  the  king 

''  Ibid.  I.  3.  r.  a.  §4^5.  prize  won  at  the  Elian  games  by  his  fa- 

'  Diifrelne,  tit.  Marca.  ther  Neleus,  and  iot  debts  due  to  many 

"*  See  the  account  given  by  Neftor,in  private  iubjefl:-;  of  tlie  Pyliaa  kingdom  ; 

the  eleventh  book  of  the  Iliad,  of  the  out  of  which  boory  the  king  took  three 

reprifals  made  by  himfelf  on  the  Epeian  hundred  head  of  cattle  for  his  o-,vn  de- 

aation  ;    from  whom  he   took  a  multi-  mand,  .md  the  reft  were   equitably  di- 

twde  of  cattle,  H  a  fatisfatSlion    for  a  vided  among  the  other  creditors. 

5  will 
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^ill  grant  marque  in  due  form,  to  all  that  feel  tliemfelve^ 
grieved.  Which  form  is  thus  directed  to  be  obferved  :  th(» 
fufFertrmuft  firfl  apply  to  the  lord  privy-feal ;  and  he  fhalj 
make  out  letters  of  requeft  under  the  privy-feal  ;  and  if,  after 
fuch  requcft  of  fatisfadtion  made,  the  parry  required  do  not 
within  convenient  time  make  due  fitisfadtion  or  refiiturlon 
to  the  party  grieved,  the  lord  chancellor  {hall  make  him  out^ 
letters  of  marque  under  the  great  feal ;  and  by  virtue  of 
thefe  he  may  attack  and  feize  the  property  of  the  aggreflbr 
nation,  without  hazard  of  being  condemned  as  a  robber  or 
pirate  (8). 


(8)  The  ftatute  of  Hen.  V.  is  conlined  to  the  time  of  a  truce 
wherein  there  is  no  exprefs  mention  that  all  marques  and  reprifals 
fhall  ceafe.  This  manner  of  granting  letters  of  marque  I  coneeive 
has  long  been  difufed,  and  according  to  the  ftatute  of  Hen.  V* 
could  only  be  granted  to  perfons  actually  aggrieved. — But  if,  dur- 
ing a  war,  a  fubje^l  without  any  commifllon  from  the  k*ng  fhould 
take  an  enemy's  fhip,  the  prize  would  not  he  the  property  of  the 
captor,  but  would  be  one  of  the  droits  of  admiralty,  and  would 
belong  to  the  king,  or  his  grantee  the  admiral,  Carth.  399, 
Z  Wood,  Ji^2>?>'  Therefore,  to  encourage  merchants  and  others  to 
fit  out  privateers  or  armed  fhips  in  time  of  war,  by  various  a<^s  of 
parliament,  the  lord  high  admiral,  or  the  commiflioners  of  the 
admiralty,  are  empowered  to  grant  commxiflions  to  the  owners  of 
fuch  fhips  ;  and  the  prizes  captured  fhall  be  divided  according  to 
a  ^ontraft  entered  into  between  the  owners  and  the  captain  and 
crew  of  the  privateer. — But  the  owners,  before  the  commillion  is 
granted,  (hall  give  fecurity  to  the  admiralty  to  make  compenfation 
for  any  violation  of  treaties  between  thofe  powers  with  whom  the 
nation  is  at  peace.  And  by  the  24  Geo.  III.  c  47.  they  fliall 
alfo  give  fecurity  that  fuch  armed  iliip  Ihall  not  be  employed  in 
fmuggling.  Thefe  commilTions  in  the  flatutes,  and  upon  all  oc- 
cafions,  are  now  called  letters  of  marque.  29  Geo.  II.  c.  34. 
19  Geo,  III.  c,  67.  Molloy,  c.  3./.  8.  Or  fometimes  the  lords  of 
the  admiralty  have  this  authority  by  a  proclamation  from  the  kingj 
in  council,  as  was  the  cafe  in  Dec.  1780,  to  empower  them  to 
grant  letters  of  marque  to  feize  the  fhips  of  the  Dutch.. 

V.  UpaN 
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V.  Upon  exa£lly  the  fame  reafon  (lands  the  jirerogative  of 
.  granting  fafe-conducls,  without  which  by  the  law  of  nations 
no  member  of  one  fociety  has  a  right  to  intrude  into  another- 
And  therefore  Pufrendorf  very  juftly  refolves  ",  that  it  is  left 
in  the  power  of  all  dates,  to  take  fuch  meafures  about  the 
admidion  of  Grangers,  as  they  think  convenient  ;  thofe  being 
ever  excepted  who  are  driven  on  the  coaft  by  neceffity,  or  by 
anycaufe  that  deferves  pity  or  compaflion.   Great  tendernefs 
is   (hewn  by  our  laws,  not  only  to  foreigners  in  diftrefs  (as 
will  appear  when  we  come  to  fpeak  of  (hipwrecks)  but  with 
regard  alfo  to  the  admifTion  of  ftrangers  who  come  fpontane- 
oufly.     For  fo  long  as   their  nation  continues  at  peace  with 
ours,  and  they  themfelves  behave   peaceably,  they  are  under 
the  king's  prote6lion  ;  though  liable  to  be  fent  home  whenever  [  260  ] 
the  king  fees  occafion.     But  no  fubjedl  of  a  nation  at  war 
with  us  can,  by  the  law  of  nations,  come  into  the  realm,  nor 
can  travel  himlelf  upon  the  high  feas,  or  fend  his  goods  and 
merchandize  from  one  place  to  another,  without  danger  of 
being  feized  by  our  fubjedis,  unlefs  he  has  letters  of  fafe- 
condu£l ;  which  by  divers  antient  ftatutes  '^  mull  be  granted 
under  the  king's  great  feal  and  inrolled  in  chancery,  or  elfe 
are  of  no  efFedl :   the  king  being  fuppofed  the  bed  judge 
of  fuch  emergencies,  as   may  deferve  exemption   from   the 
general  law  of  arms.     But  paiTports  under  the  king's  (ign- 
manual,  or  licences  from  hisembalTadors  abroad,  are  now  more 
ufually  obtained,  and  are  allowed  to  be  of  equal  validity  (9). 

"  Law  ofN.  and  N.    b.  3.    c.  3.  °  15    Hen.  VL    c.  3.     18  Hen.  VK 

^  9.  c.  8.     20  Hen.  VI.  c.  i. 

(9)  In  order  to  prevent  foreigners  from  arriving  and  continuing 
in  England  for  the  purpofes  of  promoting  fedition  and  confufion  in 
this  country,  an  a6l  was  pafled  33  Geo.  III.  c.  4.  in  which  vari- 
ous reftraints  were  impofed  upon  all  aliens  Vv'hatever.  \ 

By  the  42  Geo.  III.  c.  92.  that  a6l  was  repealed,  but  it  fubdl-^ 
tuted  provifions  nearly  fimilar  to  thofe  of  the  former  ilatute. 

It  direfls  that  all  mailers  of  fhips,  upon  their  arrival  at  any 
place  in  this  realm,  fhall  in  writing  declare  to  the  officer  of  the 
cufloms,  the  number  of  aliens  on  board,  and  if  any  have  been  pro- 
viouffly  landed,  and  their  rank  and  defcription. 

And  eveiy  ahen,  upon  his  landing,  fhall  declanr«to  the  fame  of- 
ficer, the  name  of  the  lliip  in  which  he  came,  his  own  name,  rank 
and  fituaticv  in  life,  the  place  from  whence  he  came^  and  to  which 

7  he 
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Indeed  the  law  of  England,  as  a  conr.mercial  country, 
pays  a  very  particular  regard  to  foreign  merchants  in  innume- 
rable inftances.  One  I  cannot  omit  to  mention  :  that  by 
magna  carta  p  it  is  provided,  that  all  merchants  (unlefs  pub- 
licly prohibited  before  hand)  fhall  have  fafe-condudl  to  de- 
part from,  to  come  into,  to  tarry  in,  and  to  go  through  Eng- 
land, for  the  exerclfe  of  merchandize,  without  any  unrea- 
fonable  impofts,  except  in  time  of  war :  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  (liall  be  attached  (if 
in  England)  without  harm  of  body  or  goods,  till  the  king  or 
his  chief  judiciary  be  informed  how  our  merchants  are  treat- 
ed in  the  land  with  which  we  are  at  war  ;  and,  if  ours  be  fe- 
cure  in  that  land,  they  (hall  be  fecure  in  ours.  This  feems 
to  have  been  a  common  rule  of  equity  aniong  all  the  northern 
nations  ;  for  we  learn  from  Stiernhook  %  that  it  was  a  maxim 
among  the  Goths  and  Swedes,  "  c^uam  legem  exteri  nobis- 
*'  pofuere^  eandem  illis  ponemus.'^  But  it  is  fomewhat  extra- 
ordinary, that  it  (hould  have  found  a  place  in  magna  carta^  a 
mere  interior  treaty  between  the  king  and  his  natural  born 
fubjecls  :  which  occafions  the  learned  Rlonteiquieu  to  remark 

P   C.  30.  ^  dtjure  Sueion.  1.  3.  c.  4. 

he  is  groinpr,  and  the  name  and  refidence  of  a::y  perfon,  to  whom 
he  is  known.  For  difobedience  of  the  dire  ftions  of  this  ftatute, 
an  alien  may  be  committed  to  gaol,  and  in  fome  cafes  may  be  tranf- 
ported  for  Hfe. 

This  ftatute  contains  an  important  claufe,  ftating  that  a  treaty 
had  been  made  between  his  majefty,  the  French  republic,  his  Ca- 
thohc  majefty,  and  the  Batavian  republic,  by  which  it  was  agreed, 
that  the  contracting  parties  fhall,  on  requifitions  made  by  them- 
felves,  or  their  minifters,  deliver  up  to  juftice  perfons  accufed  of 
the  crimes  of  murder,  forgery,  or  fraudulent  bankruptcy  com- 
mitted within  the  jurifdiftion  of  the  requiring  party,  provided 
that  this  ftiall  be  done  only  when  the  evidence  of  the  criminality 
fiiall  be  fo  authenticated  as  that  the  laws  of  the  country,  where 
the  pe»-fon  fo  accufed  fhall  be  found,  would  juftify  his  apprehenfion 
and  commitment  for  trial ;  it  then  directs  that  upon  a  warrant  from 
one  of  his  majefty's  fecretaries  of  ftate,  fignifying  that  fuch 
requifition  had  been  made,  all  juftices  of  the  peace  might  appre- 
hend fuch  offenders,  that  they  may  be  deHvered  up  to  juftice. 

Br 
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with  a  degree  of  admiration,  *'  that  the  Engllfh  have  made 
^'  the  protection  of  foreign  merchants  one  of  the  articles  of  [  25 1  3 
•*  their  national  X-^tx\.^\^''  But  indeed  it  well  juftifies  another 
obfcrvation  which  he  has  made  %  "  that  the  EngHfti  know 
*'  better  than  any  other  people  upon  earth,  how  to  value  at 
**  the  fame  time  thefe  three  great  advantages,  religion,  li- 
*'  berty,  and  commerce."  Very  different  from  the  genius 
of  the  Roman  people  ;  who  in  their  manners,  their  confti- 
tuticn,  and  even  in  their  laws,  treated  commerce  as  a  dif- 
honourable  employment,  and  prohibited  the  exercife  thereof 
to  perfons  of  birth,  or  rank,  or  fortune  -  :  and  equally  dif- 
ferent from  the  bigotry  of  the  canonifts,  who  looked  on 
trade  as  inconfiftent  with  chriftianity  '^,  and  determined  at 
the  council  of  INIelfi,  under  pope  Urban  II.  A,  D.  icpo,  that 
it  was  impoflible  with  a  fafe  confcience  to  exercif-  any  traf- 
fic, or  follow  the  profeflion  of  the  law.'^. 

These  are  the  principal  prerogatives  of  the  king  refpe£l- 
ing  this  nation's  intercourfe  with  foreign  nations ;  in  all  of 
which  he  is  confidered  as  the  delegate  or  reprefentative  of 
his  people.  But  in  domeflic  affairs  he  is  confidered  ia  a 
great  variety  of  characters,  and  from  thence  there  arifes  aa 
abundant  number  of  other  prerogatives. 

*■  Sp.  L.  2C.  13.  bit  ejfe  mercator  ;  autjl  voliier'it  {Jfe^  pro- 

^  Jbid.  10.  6.  jiciatur  de  ecchfta  Dii.  Decret.  I.  88.  ir. 

*  Nobiliores  natallbus^  ei  hcnorum  lu::  '*'  Falfa  Jit  poenitentia   [/a;V/]  cian  pe- 

eonfp'tcuosj  et  patrimonlo  ditiores,  perni-  n'ltus  ab  officio   curiali  cv/  mrotLili  r.on 

c'lofum     urbibus     mctcimonium     exsrcere  recedit,  quaejine peccatis  ari  ulla  ratiore 

prehibfmus.  C.  4.  63.  3.  non  praevaltt.    Act.  Ccntil.  apud  Barotu 

"  Homo  menutor  vixaiit  nunqusm poteji  c.  16. 
Deo  placere  ;  et  idea  nullus  cbrijiianus  de- 


By  the  43  Geo.  III.  c.  155.  thelaft  mentioned  a(B:  is  repealed, 
and  the  lall  claufe  is  not  renewed. 

This  aft  contdins  a  great  variety  of  regulations  refpecting  aliens. 
It  enafts,  that  his  majefty,  by  his  proclamation,  may  order  all  ahens 
to  regifter  themfelves  as  may  be  therein  direfted,  and  to  obtain  a 
licence  under  fuch  reftricligns  as  fliall  be  fp'^cified  ;  and  to  give  an 
account  of  all  arms  in  their  poffeflion,  and,  if  oeceflary,  to  de- 
liver them  up. 

Vol.  I.  A  a  I.  First, 
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I.  First,  he  is  a  conftituent  part  of  the  fupreme  legifla- 
tive  power  -,  and,  as  fuch^  has  the  prerogative  of  rejecting 
fuch  provlfions  in  parliament,  as  he  judges  improper  to  be 
p^fled.  The  expediency  of  which  conftitution  has  before  been 
evinced  at  large  \  I  dial]  only  farther  remark,  that  the  king 
is  not  bound  by  any  a6l  of  parliament,  unlefs  he  be  named 
therein  by  fpecial  and  particular  words.  Tiie  moft  general 
words  that  can  be  devifed  (*'  any  perfon  or  perfons,  bodies 
^*  politic,  or  corporate,  ^r.")  affect  not  him  in  the  leaft,  if 

[  262  ]  they  may  tend  to  reftrain  or  diminifli  any  of  his  rights  or  in- 
terefls^.  For  it  would  be  of  mod  mifchievous  confequence 
to  the  public,  if  the  flrength  of  the  executive  power  wcrs 
liable  to  be  curtailed  without  it's  own  exprefs  confent,  by 
conftrufii-ions  and  implications  of  the  fubjedl.  Yet,  where  an 
a£i:  of  parliament  is  exprefsly  made  for  the  prefervation  of 
public  rights  and  the  fuppreiTion  of  public  wrongs,  and  does 
not  interfere  with  the  eftabliflied  rights  of  the  crown,  it  is 
faid  to  be  binding  as  well  upon  the  king  as  upon  the  fub- 
je6l  ^  :  and,  likewife,  the  king  may  take  the  benefit  of  any 
particular  a6l,  though  he  be  not  efpecially  named  \ 

II.  The  king  is  confidered,  in  the  next  place,  as  the  ge- 
ncraliflimo,  or  the  firft  in  military  command,  within  the 
kingdom.  The  great  end  of  fociety  is  to  prote6l  the  weak- 
*iefs  of  individuals  by  the  united  flrength  of  the  community  : 
and  the  principal  ufe  of  government  is  to  dire6i  that  united 
ftren^th  in  the  beft  and  moft  effe£lual  manner,  to  anfwerthe 
end  propofed.  Monarchical  government  is  allowed  to  be  the 
fittefl  of  any  for  this  purpofe  :  it  follows  therefore,  from  the 
very  end  of  it's  inftitution,  that  in  a  monarchy  the  military 
power  mud  be  trufted  in  the  hands  of  the  prince. 

I>f  this  capacity  therefore,  of  general  of  the  kingdom,  the 
king  has  the  fole  power  of  raifing  and  regulating  fleets  and 
armies.  Of  the  manner  in  which  they  are  raifed  and  regu-- 
lated  I  (liall  fpeak  more,  when  I  come  to  confider  the  mili- 


"  Ch.  2.  pag.  154,  ^-  Ib'd.  71. 

y  II  Rep.  74.  ^  7  Rep-  3^- 
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tary  (late.  We  are  now  only  to  confider  the  prerogative  of 
enlifting  and  of  governing  them  :  which  indeed  was  difputcd 
and  claimed,  contrary  to  all  reafon  and  precedent,  by  the  long 
parliament  of  king  Charles  I.  *,  but,  upon  the  reftcratlon  of 
his  fon,  was  folemnly  declared  by  the  ftatute  13  C:ir.  II- 
c.  6.  to  be  in  the  king  alone  :  for  that  the  fole  fupreme  go- 
vernment and  command  of  the  militia  within  ail  his  majefly's 
tealms  and  dominions,  and  of  all  forces  by  fea  and  land,  and 
of  all  forts  and  places  of  (Irength,  ever  was  and  is  the  un- 
doubted right  of  his  majefty,  and  his  royal  predecefTors,  kings  l,  263  J 
and  queens  of  England ;  and  that  both  or  either  houfe  of 
parliament  cannot,  nor  ought  to,  pretend  to  the  fame. 

This  ftatute,  it  is  obvious  lO  obferVe,  extends  net  only  to 

fleets   and    armies,  but  alfo  to  forts,   and  other  places  of 

ftrength,  v/ithin  the  realm  *,   the  fole  prerogative  as  well  of 

ere6ling,   as  manning  and  governing  of  which,  belongs  to 

the  king  in  his  capacity  of  general  of  the  kingdom  "^  :  and  all 

lands  were  formerly  fubje£t  to  a  tax,  for  building  of  caftles 

wherever  the  king  thought  proper.  This  was  one  of  the  three 

things,   from  contributing   to  the   performance  of  which  no 

lands  were  exempted  ;   and  therefore  called  by  our  Saxon 

anceftors  the  tr'moda  necejjltas  :  fc,  potitis  reparation  arcis  con- 

JlruEl'io^  €t  expeditio  contra  hojlem  ^,     And  this  they  were  called 

upon  to  do  fo  often,  that,  as  fir  Edward  Coke  from  M.  Pari? 

affiires   us  •*,  there  were   in   the   time   of   Henry  11.   11 15 

caftles  fubfifting  in  England.     The  inconveniencies  of  which, 

when   granted  out  to  private  fubje£ls,  the  lordly  barons  of 

thofe  tim.es,  were  feverely  felt  by  the  whole  kingdom  ;  for,  as 

William  of  Newburgh  remarks  in  the  reign  of  king  Stephen, 

*'   erant  in  Anglia  quodammodo  tot  reges  vel potius  tyranni,  quot 

<«  dcmini  cajlellorum  :"  but  it  was  felt  by  none  more  fenfibly 

than  by  twofucceeding  princes,  king  John  and  king  Henry  III. 

And  therefore,  the  greateft  part  of  them   being  demolifhed 

in  the  baron's  wars,  the  kings  of  after-times  have  been  very 

•»  %  Inft.  3c.  •*  1  Inft.  31. 

^  Cowel's  Intcrp.  tit.  cajlellorum  opera- 
He.     Seld.  jfan,  Aug,  i.  42. 

A  a  2  cautioua 
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cautious  of  fulFering  them  to  be  rebuilt  in  a  fortified  man- 
ner :  and  fir  Edward  Coke  lays  it  down  %  that  no  fubjedt 
can  build  a  caftle,  or  houfe  of  fbrength  imbattled,  or  other 
fortrefs  defenfible,  without  the  licence  of  the  king ;  for  the 
danger  which  might  enfue,  if  every  man  at  his  pleafure  might 
do  it. 

It  is  partly  upon  the  fame,  and  partly  upon  a  fifcal  foun- 
dation, to  fecurer  his  marine  revenue,  that  the  king  has  the 
t  204  J  prerogative  of  appointing  ports  and  havens,  or  fuch  places 
only  for  perfons  and  merchandize  to  pafs  into  and  out  of 
the  realm,  as  he  in  his  wifdom  fees  proper.  By  the  feodal 
law  all  navigable  rivers  and  havens  were  computed  among 
the  regalia  ^,  and  were  fubjedl:  to  the  fovereign  of  the  ftate. 
And  in  England  it  hath  always  been  holden,  that  the  king  is 
lord  of  the  whole  (hore  s,  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inlets  and  gates  of  the 
realm  ^ :  and  therefore,  fo  early  as  the  reign  of  king  John, 
we  find  fhips  feized  by  the  king's  officers  for  putting  in  at  a 
place  that  was  not  a  legal  port '.  Thefe  legal  ports  were 
undoubtedly  at  firft  affigned  by  the  crown  ;  fince  to  each  of 
them  a  court  of  portmote  is  incident'^,  the  jurifdiQion  of 
which  muft  flow  from  the  royal  authority  :  the  great  ports  of 
the  fea  are  alfo  referred  to,  as  well  known  and  eftablifhed 
by  ftatute  4  Hen.  IV.  c.  20.  which  prohibits  the  landing 
clfewhcre  under  pain  of  confifcation  ;  and  the  ftatute  i  Eliz. 
c.  II.  recites,  that  the  franchife  of  lading  and  difcharging 
had  been  frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  fran- 
chife of  havens  and  ports,  yet  he  had  not  the  power  of  re- 
fumption,  or  of  narrowing  and  confining  their  limits  when 
once  eftabllOied  ;  but  any  perfon  had  a  right  to  load  or  dif- 
charge  his  merchandize  in  any  part  of  the  haven  :  whereby 
the  revenue  of  the  cuftoms  was  much  impaired  and  dimi- 

^  I  Inil.  5.  ^'  Dav.  9.  56. 

^  2  I-fuJ.  t.  i,(i.     Ciag.  r.  15.  15.  *  Madox.  hiit.  ex«.h,  530, 

5  F.  N.  13. 1I;^  ^  4  laft.  14^ 
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niftied,  by  fraudulent  landings  in  obfcure  and  private  cor- 
ners. This  occafioned  the  ftatutes  of  i  Eliz.  c.  11.  and 
13  and  14  Car.  II.  c.  11.  §  14.  which  enable  the  crown  by 
commiflion  to  afcertain  the  limits  of  all  ports,  and  to  affign 
proper  wharfs  and  quays  in  each  port,  for  the  exclufive 
landing  and  loading  of  merchandize. 

The  ere61:ion  of  beacons,  Hght-houfes,  and  fea-marks.  Is 
alfo  a  branch  of  the  royal  prerogative  :  whereof  the  firfi:  was 
antiently  ufed  in  order  to  alarm  the  country,  in  cafe  of  the  [  265  3 
approach  of  an  enemy  ;  and  all  of  them  are  fignally  ufeful 
in  guiding  and  preferving  veflels  at  fea  by  night  as  well  as 
by  day.  For  this  purpofe  the  king  hath  the  exclufive  power, 
by  commlfTion  under  his  great  feal  ',  to  caufe  them  to  be 
creeled  in  fit  and  convenient  places  "*,  as  well  upon  the  lands 
of  the  fubje^t  as  upon  the  demefnes  of  the  crown  :  which 
power  is  ufually  veiled  by  letters  patent  in  the  office  of  lord 
high  admirals  And  by  ftatute  8  Eliz.  c.13.  the  corpora- 
tion of  the  trinity- houfe  are  empowered  to  fet  up  any  beacons 
or  fea-marks  wherever  they  fliall  think  them  neceffnry ;  and 
if  the  owner  of  the  land  or  any  other  perfon  (hall  deftroy 
them,  or  ihall  take  down  any  fteeple,  tree,  or  other  known 
fea-mark,  he  (hall  forfeit  loo/.  or  in  cafe  of  inability  to  pay 
it,  fhall  be  ipfofaclo  outlawed. 

To  this  branch  of  the  prerogative  may  alfo  be  referred  the 
power  vefted  in  his  majefty,  by  ftatutes  12  Car.  II.  c.  4.  and 
29  Geo.  II.  c.  i5.  of  prohibiting  the  exportation  of  arms  or 
ammunition  out  of  this  kingdom,  under  fevere  penalties  :  and 
likewife  the  right  which  the  king  has,  whenever  he  fees  pro- 
per, of  confining  his  fubje£ls  to  ftay  within  the  realm,  or  of 
recalUng  them  when  beyond  the  feas.  By  the  common  law  -, 
every  man  may  go  out  of  the  realm  for  whatever  caufe  lie 
pleafeth,  without  obtaining  the  king's  leave  ;  provided  he  is 
under  no  injundion  of  ftaying  at  home  ;  (which  liberty  was 

'3^nft.  204.     4lnft.  148.  "  Sid.  158.     4  Iml.    1^9, 

"»  Ret.  Clauf.  I  Ric.  JJ.m.j^%.  Pryn.         °  F.  N.  B.  8j, 
on  4  lull.  136. 

A  a  3  cxprefsly 
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exprer>Iy  declared  in  king  John's  great  charter,  though  left 
out  in  that  of  Henry  III.)  but,  becaufe  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
at  his  pleafure  may  command  him  by  his  writ  that  he  go  not 
beyond  the  feas,  or  out  of  the  realm,  without  licence  ;   and, 
if  he  do  the  contrary,  he  (hall  be  puniflied  for  difobeying  the 
king's  command.     Some  perfons  there  antiently  were,  that, 
by  rcafon  of  their  ftations,  were  under  a  perpetual  prohibition 
of  going  abroad  without  licence  obtained  •,  among  which  were 
reckoned  all  peers,   on  account  of  their  being  counftllors  of 
[   266  ]   the  crown;  all  knights,  who  were  bound  to  defend  the  king- 
dom  from  invafions  ;   all  ecclefiaftics,    who   were  exprefsly 
confined  by  the  fourth  chapter  of  the  conftitutions  of  Claren- 
don, on  account  of  their  attachment  in  the  times  of  popery 
to  the  fee  of  Rome  ;  all  archers  and  other  artificers,  left  they 
iliould  in{lru6l  foreigners  to  rival  us  in  their  feveral  trades  and 
nianufaclures.     This  was  law  in  the  times  of  Britton  ?,  who 
wrote  in  the  reign  of  Edward  I.  :  and  fir  Edward  Coke  ^^  give^ 
us  many  inftances  to  this  efFe£l  in  the  time  of  Edward  III. 
In  the  fucceeding  reign  the  affair  of  travelling  wore  a  very 
different  afpe£l  ;   an  zO:  of  parliament  being  m.ade'',  forbid- 
ding all  perfons  whatever  to  go  abroad  without  licence;  except 
onjy  the  lords   and  other  great  men  of  the  realm  ;   and  true 
and  notable   merchants ;   and  the  king's  foldiers.     But  this 
a£l  was  repealed  by  the  ftatute  4  Jac.  I.  c.  i.    And  at'prefent 
every  body  has,   or  at   lead   affumes,   the   liberty  of  going 
abroad  when   he  pleafes.     Yet  undoubtedly  if  the  king,  by 
writ  o{  tie  exeat  regnum  (10),  under  his  great  fealor  privy  feal, 

P  c.  123.  ^  3  Inil.  175.  "■  5  Rio  II.  c  2. 

(lo)  It  is  faid  in  lord  Bacon's  Ordinances,  N'  89,  that  *^  towards 
<'  the  latter  end  of  the  reign  of  king  James  the  firfl  this  writ  was 
<<  thought  proper  to  be  granted,  not  only  in  rcfpeft  of  attempts 
'*  prejudicial  to  the  king  and  Hate,  (in  which  cafe  the  lord  chan- 
♦*  cellor  granted  it  on  application  from  any  of  the  principal  fecre- 
<*  taries,  without  fliewing  caufe,  or  upon  fuch  information  as  his 
"  lordfliip  fliould  think  of  weight,)  but  alfo  in  the  cafe  of  inter^ 
"  lopers  in  trade,  great  bankrupt?,  in  whofe  cllates  many  fubjedj; 

«*  mi^hl 
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thinks  proper  to  prohibit  him  from  fo  doing  ;  or  if  the.  king 
fends  a  writ  to  any  man,  when  abroad,  commanding  his  re- 
turn (11),  and  in  either  cafe  the  fubje6l  dlfoi^eys  ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  ofF^nder's 
lands  fliali  be  feized  till  he  leturn;  and  then  he  is  liable  to 
fine  and  imprifonment '. 

III.  Another  capacity,  In  which  the  king  Is  confidered 
in  domeftic  affairs,  is  ao  the  fountain  of  juftice  and  general 
confervator  of  the  peace  of  the  kingdom.    By  the  fountain  of 

^    I  Hawk.  P.  C.  2  2. 

*'  might  be  interefted,  in  duels,  and  in  other  cafes  that  did  con. 
"  cern  multitudes  of  the  king's  fubjedls." 

But  in  the  year  1734,  lord  Chancellor  Talbot  -declared  that 
**  m  his  experience  he  never  knew  this  writ  of  ne  exeat  regnum 
**  granted  or  taken  out,  without  a  bill  firft  iiled. — It  is  true,  it 
**  was  originally  a  Hate  writ,  but  for  fome  time,  though  not  very 
**  long,  it  has  been  made  ufe  of  in  aid  of  the  fubje<51s  for  the  help- 
*'  ing  of  them  to  juftice  ;  but  it  ought  not  to  be  made  ufe  of  where 
^'  the  demand  is  entirely  at  law,  for  there  the  plaintiff  has  bail_, 
**  and  he  ought  not  to  have  double  bail,  both  in  Ia:;,v  and  equity. '* 
3  P.  lV7ns.  312. 

The  ufe  and  object  of  this  writ  of  m  exeat  regno  in  chancery  at 
prefent  is  exactly  the  fame  as  an  arreft  at  law  in  the  commence- 
ment of  an  a6lion,  viz.  to  prevent  the  party  from  withdrav/ing  his 
perfon  and  property  beyond  the  iurifdiclion  of  the  court,  before  a 
judgment  could  be  obtained  and  ciirried  into  execution  ;  fo  where 
there  is  a  fuit  n  equity  for  a  demand,  for  which  the  defendant 
cannot  be  arr^fted  in  an  adlion  at  law,  upon  an  affidavit  made  that 
there  is  reafon  to  apprehend  that  lie  will  leave  th-e  kingdom  before 
the  conclufion  of  the  fuit,  the  chancellor  by  this  writ  will  ftop 
him,  and  will  commit  him  to  prifon,  unlefs  he  produces  fufficient 
fureties  that  he  will  abide  the  event  of  the  fuit.  See  2  Conu  Dig. 
312.  The  affidavit  muft  ftate  fufficient  proof  of  the  intention  of 
the  party  to  go  abroad,  and  the  plaintiff  muil  fwear  that  the  de- 
fendant is  indebted  to  him  a  certain  fum,  which  fum  is  marked 
upon  the  writ^  and  for  which  fecurity  muft  be  found.  3  Bro» 
370.  And  if  this  fum  is  paid  into  .court,  the  writ  will  be  difcharged. 
I  Vef.  Jun.  96. 

(11)  The  exercife  of  this  prerogative  has  been  long  difufed, 
and  it  is  probable  that  it  will  never  be  refumed.  For  the  ancient 
kerning  upon  it,  fee  3  Inft.  c.  84.  againil  fugitives, 

A  a  4  juftice 
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juftice  the  law  does  not  mean  the  author  or  original,  but  only 
^the  difribuior.  Jufllce  is  not  derived  from  the  king,  as  from 
hiifree  gift ;  but  he  is  the  fteward  of  the  public,  to  difpenfe 
it  to  whom  it  is  due  \  He  is  not  the  fpring,  but  the  refer- 
Voir;  from  whence  right  and  equity  are  conduQed^  by  a 
thourand  channels,  to  every  individual.  The  original  power 
of  judicature,  by  the  fundamental  principles  of  fociety,  is 
[  267  ]  lodged  in  the  fociety  at  large :  but  as  it  would  be  impra£li-s 
cable  to  render  complete  juftice  to  every  individual,  by  the 
people  in  their  colie£live  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  feled  magiftrates,  who  with 
more  eafe  and  expedition  can  hear  and  determine  complaints  y 
and  in  England  this  authority  has  immemorially  been  exer- 
cifed  by  the  king  or  his  fubftitutes.  He  therefore  has  alone 
the  right  of  ereding  courts  of  judicature  :  for,  though  the 
conftitution  of  the  kingdom  hath  intrufted  him  with  the 
whole  executive  power  of  the  laws,  it  is  impoflible,  as  well 
as  improper,  that  he  fhould  perfonally  carry  into  execution 
this  great  and  extenfive  truft  :  it  is  confequently  neceffiiry, 
that  courts  fhould  be  ere£f  ed,  to  aflift  him  in  executing  this 
power  j  and  equally  neceflary,  that,  if  ere(9:ed,  they  fhould 
be  ereded  by  his  authority.  And  hence  it  is,  that  all  jurif- 
di£lions  of  courts  are  either  mediately  or  immediately  derived 
from  the  crown,  their  proceedings  run  generally  in  the  king's 
name,  they  pafs  under  his  feal,and  are  executed  by  his  ofEcers. 

It  is  probable,  and  almoft  certain,  that  in  very  early  times, 
before  our  conftitution  arrived  at  its  full  perfe£l:ion,  our  kings 
in  perfon  often  heard  and  determined  caufes  between  party 
and  party  (12).  But  at  prefent,  by  the  long  and  uniform  ufztge 
of  many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  their  feveral  courts  ;  which  are  tiie 
grand  depofitaries  of  the  fundamental  laws  of  the  kingdom, 
:\nd  have  gained  a  known  and  ftated  jurlfdi£lion,  regulated 
by  certain  and  eftablifhed  rules,  which  the  crown  itfelf  can- 

*  Ad  hoc  autem    treaius  eji  et  ehcJus,  ut  jujihiam  faciat  univerfis.     Bradl.  /.  3. 
ir.  I.  e.  9. 


(12)  See  3  vol.  p.  41, 

•not 
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not  novv  alter  but  by  a£l  of  parliament ".  And,  in  order  to 
maintain  both  the  dignity  and  independence  of  the  judges  in 
the  fup^rior  courts,  it  is  ena6led  by  the  ftatute  1 3  W.  III.  c.  2. 
that  their  commiffions  (hall  be  made  (not,  as  formerly,  durante 
bene  placito,  but)  qtiamdiu  bene  fe  gejferinty  and  their  falaries 
afcertained  and  eftablifhed  ;  but  that  it  may  be  lawful  to  re- 
move ihem  on  the  addrefs  of  both  houfes  of  parliament.  And 
now,  by  the  noble  improvements  of  that  law  in  the  ftatute  of 
I  Geo.  111.  c.  23.  ena6ted  at  the  earned  recommendation  of 
the  kmg  himfeif  from  the  throne,  the  judges  are  continued  in  [  268  T 
their  offices  during  their  good  behaviour,  notwithflanding 
any  demife  of  the  crown,  (which  was  formerly  held  ^  imme- 
diately to  vacate  their  feats,)  (13)  and  their  full  falaries  are 
abfolutely  fecured  to  th  m  during  the  continuance  of  their 
commiffions  ;  his  majefty  having  been  pleafed  to  declare, 
that  "  he  looked  upon  the  independence  and  uprightnefs  of 
^*  the  judges,  as  eflential  to  the  impartial  adminiftratlon  of 
**  juftice  ;  as  one  of  the  beft.  fecurities  of  the  rights  and  li- 
<«  berties  of  his  fubje£ls  ;  and  as  moil  conducive  to  the 
f«  honour  of  the  crown  ''.'* 

In  criminal  proceedings,  or  profecutlons  for  offences,  it 
would  flill  be  a  higher  abfurdity,  if  the  king  perfanally  fate 

"  a  Hawk.  P.  C.  a.       ■*■  LordRaym.  747.    .  "  Com.  Journ.  3  Mar.  1761. 


(13)  All  their  commiflions  became  vacant  upon  the  demife  of 
the  crown,  till  they  v^-ere  continued  for  fix  months  longer  by 
I  Ann.  flat,  i .  c.  8.  When  his  majeily  was  pleafed  to  make  the 
memorable  declaration  in  the  text,  he  introduced  it  by  obferving  ; 
**  Upon  granting  new  commifljons  to  the  judges^  the  prefent  flale 
*'  of  their  offices  fell  naturally  under  confideration.  In  confe- 
'*  quence  of  the  late  aft,  paffi-d  in  the  reign  cf  ray  late  glorious 
■**  pixjdecefTor  William  the  third,  for  fettling  the  fucceffion  to  the 
"  crown  in  my  family,  their  commiffions  have  been  made  during 
<'  their  good  behaviour ;  but  notwithftanding  that  wife  proviiion, 
*'  their  offices  have  determined  upon  the  demife  of  the  crown,  or 
**  at  the  expiration  of  fix  months  afterwards,  in  everj^  inllance  of 
'*  that  nature  which  l>a&  happened." 

in 


a(>8  The  Rights  Book  I, 

sn  judgment ;  becaufe  in  regard  to  thefe  he  appears  In  another 
capacity,  that  oi profecutor.     All  offences  are  either  againft 
the  king's  peace,  or  his  crown  and  dignity  :  and  are  fo  laid  in 
tvery  indictment.     For  though  In   their  confequences  they 
generally  feem   (except  in   the   cal'e  of  treafon,  and  a  very 
few  others)  to  be  rather  oiTences  againft  the  kingdom  than 
the  king;  yet,  as  the  public,  which  is  an  invifible  body,  has 
delegated  all  it's  power  and  rights,  with  regard  to  the  execu-  ' 
tion  of  the  laws,  to  one  vifible   magiftrate,    all  alTionts  to 
that  power,  and  breaches  of  thofe  rights,   are  immediately 
offences  againil  him,  to  whom  they  are  io  delegated  by  the 
public.     He  is  therefore  the  proper  perfon  ro  profecute  for 
all  public  offences  and  breaches  of  the  peace,  being  the  per- 
fon injured  in  the  eye  of  the  law.     And  this  notion  was  car- 
ried fo  far  in  the  old  Gothic  conflitution,  (wherein  the  king 
was  bound  by  his  coronation  oath  to  conferve  the  peace,)  that 
in  cafe  of  any  forcible  injury  offered  to  the  perfon  of  a  fellow 
fubjeCl,  the   offender  was   accufed   of  a  kind  of  perjury,  in 
having  violated  the  king's  coronation  oadi;  dicebatur  frcgijp 
juratnentum  regis  jurat  um  >'.     And  hence   alfo  arifes  another 
r  269  ]  branch  of  the  prerogative,  that  of  pardon'wg  offences  ;   for  it 
is  reafonable  that  he  only  who  is  injured   fliould  have  the 
power  of  forgiving.     Of  profecutions  and  pardons  1  (liall 
treat   more  at  large  hereafter ;  and  only  mention  them  here, 
in  this  curfory  manner,  to  fliew  the  conftitutlonal  grounds 
of  this  power  of  the  Ciown,  and  how  regularly  connected  all 
the  links  are  in  this  vaft  chain  of  prerogative. 

In  this  diftin6l  and  feparate  exiflence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  re- 
movable at  pleasure,  by  the  crown,  confifts  one  main  pre- 
fervative  of  the  public  liberty  ;  which  cannot  fubfift  long  in 
any  (late,  unlefs  the  adminiftration  of  common  juftice  be  in 
fome  degree  feparated  both  from  the  legiflitive  and  alfo  from 
the  executive  power.     Were  it  joined  with  the  legiflative, 

y  Stiernh.  de  jure  Goth.  I.  3.  c.  3.     A  was  condemned   to  be  banged  for  bri- 

aot'ton  fome\vh:.t  fimilar  to  this  may  be  bery,   .  he  was  faid  facramentum  clo77itnt 

found  in   the  mirror,  c.  i.  §  5.      And  regis  fregljfc.    Rot.  Pari.  aj.  Ediv.lH' 
;*o'«]fo,  when  the  chief  juflice  Thor^^e 

the 
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the  life,  liberty,  and  property  of  the  fubjecl  would  be  in  the 
hands  of  arbitrary  judges,  whofe  decifions  would  be  then  re- 
gulated only  by  their  own  opinions,  and  not  by  any  funda- 
mental principles  of  law  ;  which,  though  legiflators  may  de- 
part from,  yet  judges  are  bound  to  obferve.     Were  it  joined 
with  the  executive,   this  union  might  foon  be  an  over- ba- 
lance for  the  legiflative.     For  which  reafon,  by  the  ftatute  of 
16  Car.  I.  c.  ic.  which  abolifhed  the  court  of  ftar-chamber^ 
effectual  care  is  taken  to  remove  all  judicial  power  out  of  the 
hands  of  the  king's  privy  council ;  who,  as  then  was  evident 
from  recent  inftances,  might  foon  be  inclined  to  pronounce 
that  for  law,   which  was  mod  agreeable  to  the  prince  or 
his  ofRcers.     Nothing  therefore  is  more  to  be  avoided,  in  a 
free  conftitution,  than  uniting  the  provinces  of  a  judge  and 
a  minifter  of   (late.     And  indeed,  that  the  abfolute  power-, 
plaimed  and  exercifed  in  a  neighbouring  nation,  is  more  to- 
lerable than  that  of  the  eaftern  empires,  is  in  great  meafure 
owing  to  their  having  veiled  the  judicial  power  in  their  par- 
liaments, a  body  feparate  and  diftin£t  from  both  the  legifla- 
tive and  executive  :  and,  if  ever  that  nation  recovers  it's  for- 
mer liberty,  it  will  owe  it  to  the  efforts  of  thofe  affemblies' 
In  Turkey,  where  every  thing  is  centered   in   the  fultan  or 
his  minifters,  defpotic  power  is  in  it's  meridian,  and  wears   \  270  J 
a  more  dreadful  afpe6t. 

A  coNSEQjiENCE  of  this  prerogative  is  the  legal  uViqu'ity  of 
the  king.  His  majefty,  in  the  eye  of  the  law,  is  always  pre- 
ient  in  all  his  courts,  though  he  cannot  perfonally  diftribute 
juftice*.  His  judges  are  the  mirror  by  which  the  king's 
image  is  refleded.  It  is  the  regal  ofHce,  and  not  the  royal 
perfon,  that  is  always  prefent  in  the  court,  always  ready  to  un- 
dertake profecutions,  or  pronounce  judgment,  for  the  benefit 
and  protection  of  the  fubjecV.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonfuit  * ;  for  a  nonfuit 
is  the  defertion  of  the  fuit  or  action  by  the  non-appearance 
of  the  plaintiff  in  court  ( 14).      For  the  fame  reafon  alfo,  in 

^  Fortelc.  c.  8.     2  Inft.  i"S6.  *  Co.  Lite.  1,19. 

(14)   But  the  attorney-general  may  enter  z.  non  vuit  projequit 
vvhich  Jias  the  efFecl  of  a  nonfuit.     Co.  Litt.  139, 

II  the 
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the  forms  of  legal  proceedings,  the  king  is  not  faid  to  appear 
hy  his  aitcrney^  as  other  men  do  *,  for  in  contemplation  of  law 
he  is  alwryj  prefent  in  court  \ 

From  the  fame  original,  of  the  king's  being  the  fountain 
of  juftice,  we  may  alfo  deduce  the  prerogative  of  iffuing  pro-' 
clamations,  which  is  vefted  in  the  king  alone.  Thefe  pro- 
clamations have  then  a  binding  force,  when  (as  fir  Edward 
Coke  obferves  ^)  they  are  grounded  upon  and  enforce  the 
laws  of  the  realm.  For,  though  the  making  of  laws  is  en- 
tirely the  work  of  a  di{lin£l  part,  the  legiflative  branch,  of 
the  fovereign  power,  yet  the  manner,  time,  and  circumftances 
of  putting  thofe  laws  in  execution  muft  frequently  be  left  to 
the  difcretion  of  the  executive  magiflrate.  And  therefore 
his  conftitutions  or  edicts  concerning  thefe  points,  which  we 
call  proclamations,  are  binding  upon  the  fubje£l,  where  they 
do  not  either  contradi61:  the  old  laws  or  tend  to  eftablifti  new 
ones  5  but  only  enforce  the  execution  of  fuch  laws  as  are  al- 
ready in  being,  in  fuch  manner  as  the  king  fhall  judge  nc- 
(;eflary.  Thus  the  eflablifhed  law  is,  that  the  king  may  pro- 
hibit any  of  his  fubje^ls  from  leaving  the  realm  :  a  procla- 
mation therefore  forbidding  this  in  general  for  three  weeks, 
^  -'  by  laying  an  embargo  upon  all  (hipping  in  time  of  war  **,  will 
be  equally  binding  as  an  a£l  of  parliament,  becaufe  founded 
upon  a  prior  law.  But  a  proclamation  to  lay  an  embargo  in 
time  of  peace  upon  all  vefTcls  laden  with  wheat  (though  in 
the  time  of  a  public  fcarcity)  being  contrary  to  law,  and  par- 
ticularly to  flatute  22  Car.  II.  c.  13.  the  advifers  of  fuch  a  prcu 
clamation,  and  all  perfons  a£l:ing  under  it,  found  it  neceflary 
to  be  indemnified  by  a  fpecial  a£l  of  parliament,  7  Geo.  III. 
c.  7.  A  proclamation  for  difarming  papifts  is  alfo  binding, 
being  only  in  execution  of  what  the  legiilature  has  firft  or- 
dained :  ;but  a  proclamation  for  allowing  arms  to  paj^ifts,  or 
for  difarming  any  proteftant  fubje£i:s,  will  not  bind  ;  becaufe 
the  firft  would  be  to  aiTume  a  difpenfing  power,  the  latter 
^  legiilative  one  ^   to  the  veiling  of  either  of  which  in  any 

»»  Fmcli.L.  81.  '^  4Mc>cl.  177.  179. 

<^  3  Iiift.  162. 

*  finale 


Ch.  7.  o/"  Persons.  271 

fingle  perfon  the  laws  of  England  are  abfolutely  ftrangers. 
Indeed  b/  the  ftatute  31  Hen.  VIII.  c.  8.  it  was  enadled^ 
that  the  king's  proclamations  (hould  have  the  force  of  a£ls  of 
parliament :  a  ftatute,  which  was  calculated  to  introduce  the 
moft  defpotic  tyranny  ;  and  which  muft  have  proved  fatal  to 
the  liberties  of  this  kingdom,  had  it  not  been  luckily  repealed 
in  the  minority  of  his  fucceflbr,  about  five  years  after  ^. 

IV.  The  king  is  likewlfe  the  fountain  of  honour,  of  of- 
fice, and  of  privilege  :  and  this  in  a  different  fcnfe  from  that 
wherein  he  is  ftiled  the  fountain  of  juftice  ;  for  here  he  is 
really  the  parent  of  them.     It  is  impoffible  that  government 
can  be  maintained  without  a  due  fubordinarion  of  rank  ;  that 
the  people  may  know  and  diftinguifh   fuch   as   are  fet  over 
them,  in  order  to  yield  them  their  due  refpe6l  and  obedi- 
ence ;  and  alfo  that  the  officers  themfcives,  being  encouraged 
by  emulation  and  the  hopes  of  fuperiority,   may  the  better 
difcharge  their  functions  :  and  the  law  fuppofes,  that  no  on2 
can  be  fo  good  a  judge  of  their  feveral  merits  and  fervices, 
as  the  king  himfelf  who  employs  them.     It  has  therefore  in- 
trufted  with  him  the  fole  power  of  conferring  dignities  and 
honours,  in  confidence  that  he  will  beftow  them  upon  none, 
but  fuch  as  deferve  them.     And  therefore  all  degrees  of  no- 
bility, of  knighthood,  and  other  titles,   are  received  by  im-   [  272  3 
mediate  grant  from  the  crown :  either  exprelTed  in  writing, 
by  writs  or  letters  patent,  as  in  the  creations  of  peers  and 
baronets  -,  or  by  corporeal  inveftiture,   as  in   the  creation  of 
a  fimple  knight. 

From  the  fame  principle  alfo  arifes  the  prerogative  of 
ere6ting  and  dlfpofing  of  offices  :  for  honours  and  offices  are 
in  their  nature  convertible  and  fynonymous.  All  offices 
under  the  crown  carry  in  the  eye  of  the  law  an  honour  along 
with  them  ;  becaufe  they  imply  a  fuperiority  of  parts  and 
k  abilities,  being  fuppofcd  to  be  always  filled  with  thofe  that 
are  moil  able  to  execute  them.  And,  on  the  other  hand,  all 
honours  in  their  original  had  duties  or  offices   annexed  to 

*  Stat.  I  Edw.  VI.  c  12. 

them : 
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them  :  an  earl,  comes^  was  the  confervator  or  governor  of  a 
county ;  and  a  knight,  m'lles^  was  bound  to  attend  the  king 
in  his  wars.  For  the  fame  reafon  therefore  that  honours  are 
in  the  difpofal  of  the  king,  offices  ought  to  be  fo  likewife  ; 
and  as  the  king  may  create  new  titles,  fo  may  he  create  new 
v'offices  :  but  with  thi>  re{lri£lion,  that  he  cannot  create  new 
offices  with  new  fees  annexed  to  them,  nor  annex  nev/  fees 
to  old  offices  •,  for  this  would  be  a  tax  upon  the  fabje£l, 
which  cannot  be  impofed  but  by  a6t  of  parliament  ^.  "Vv'  here- 
fore,  in  13  Hen.  IV.,  a  new  office  being  created  by  the  king's 
letters  patent  for  meafuring  cloths,  with  a  new  fee  for  the 
fame,  the  letters  patent  were,  on  account  of  the  new  fee, 
revoked  and  declared  void  in  parliament. 

Upon  the  fame,  or  a  like  reafon,  the  king  hss  alfo  the  pre,, 
rogative  of  conferring  privileges  upon  private  perfons.  Such 
as  granting  place  or  precedence  to  any  of  his  fubje6ls  (15), 
as  fhall  feem  good  to  his  royal  wifdom  ^ :  or  fuch  as  con- 
verting aliens,  or  perfons  born  out  of«the  king's  dominions^ 
into  denizens  *,  whereby  fome  very  confiderable  privileges  of 
natural-born  fub]e£ts  are  conferred  upon  them.  Such  alfo  is 
the  prerogative  of  ere£lihg  corporations  ;  whereby  a  number 
of  private  perfons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers,  and  Immunities  in  their  politic  ca- 
C  273  1  pacity,  which  they  were  utterly  incapable  of  in  their  natural- 

^  a  Inft.  SZl'  ^  4  Inf^-  361. 


( 15 )  The  king  by  the  common  law  could  have  created  a  duke^ 
earl,  &c.  and  could  have  given  him  precedence  before  all  others 
of  the  fame  rank,  a  prerogative  not  unfrequently  excrcifed  in  an- 
cient times  ;  but  it  was  reftrained  by  the  31  Hen.  VIII.  c.  10. 
which  fettles  the  place  or  precedence  of  all  the  nobility  and  great 
officers  of  ftate.  This  prerogative  of  the  crown  was  unrellrained 
in  Ireland  ;  but  by  the  fourth  article  of  the  union  with  Ireland 
this  ftatute,  31  Hen.  VIII.,  is  extended  to  all  peers  of  Ireland,  or 
at  leafl  to  all  peers  of  the  united  kingdom  created  after  the  union^ 
if  not  to  all  the  pre-exifting  peers  of  Ireland.  Seep.  104.  n.l^.anie^ 

Of 


Ch.  7.  ^/'PuRSONS,  27^ 

Of  aliens,  denizens,  natural-born,  and  naturalized  ftibjerts,  I 
fnall  fpeak  more  largely  in  a  fubfcquent  chapter  •,  as  alfo  of  cor- 
porations at  the  clofe  af  this  book  of  our  commentaries.  I  now- 
only  mention  them  incidentally,  in  order  to  remark  the  king*s 
prerogative  of  making  them  ;  which  is  grounded  upon  this 
foundation, that  the  king,  having  the  fole  adminiftration  of  the 
government  in  his  hands, is  the  bed  and  the  only  judge,  in  what 
capacities,  with  what  privileges,  and  under  what  diilinclions, 
his  people  are  the  beft  qualified  to  ferve,  and  to  a8:  under  him. 
A  principle,  which  was  carried  fo  far  by  the  im.perial  law,  that 
it  was  determined  to  be  the  crime  of  facrilege,  even  to  doubt 
whether  the  prince  had  appointed  proper  officers  in  the 
ftate  ^. 

V.  Another  light,  in  which  the  laws  of  England  con- 
fidered  the  king  with  regard  to  domeftic  concerns,  is  as  the 
arbiter  of  commerce.  By  commerce,  I  at  prefent  mean 
domellic  commerce  only.  It  would  lead  me  into  too  large  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
trade,  it's  privileges,  regulations,  and  reflrifbions  ;  and  would 
be  alfo  quite  befide  the  purpofe  of  thefe  commentaries,  which 
are  confined  to  the  laws  of  England  :  whereas  no  municipal 
laws  can  be  fufficient  to  order  and  determine  the  very  ex- 
tenfive  and  corsplicated  affairs  of  trafiic  and  merchandize  ; 
neither  can  they  have  a  proper  authority  for  this  purpofe. 
For,  as  thefe  are  tranfadlicns  carried  on  between  fubjccts  of 
independent  dates,  the  municipal  laws  of  one  will  not  be  re- 
garded by  the  other.  For  which  reafon  the  affairs  of  com- 
merce are  regulated  by  a  law  of  their  own,  called  the  lav?- 
merchant  or  lex  mercatoria,  which  all  nations  agree  in  and 
take  natice  of.  And  in  particular  it  is  held  to  be  part  of  the 
law  of  England,  which  decides  the  caufes  of  merchants  by 
the  general  rules  which  obtain  in  all  commercial  countries ; 
and  that  often  even  in  matters  relating  to  domeftic  trade,  as 

^   Difputare  de  principali  judiclo    non     tare  an  is  d'lgnus  f:i ^  qiitrs  eJ^e-ii  impC' 
oportit ;  fucriUgt't  enivi  injkir  efi^  dubi-     rat«r,     C  9.  29.  5. 

for 
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for  inflancc  with  regard  to  the  drawing,  the  acceptance,  and 
the  transfer,  of  inland  bills  of  exchange '. 

f  274  ]  With  us  In  England,  the  king's  prerogative,  fo  far  as  it 
relates  to  mere  domeftic  commerce,  will  fall  principally  un- 
der the  following  articles : 

First,  the  eftabllfliment  of  public  marts,  or  places  of  buyr 
ing  and  felling,  fuch  as  markets  and  fairs,  with  the  tolls  there- 
unto belonging.  Thefe  can  only  be  fet  up  by  virtue  of  the 
king's  grant,  or  by  long  and  immemorial  ufage  and  prefcrip- 
tion,  which  prefuppofes  fuch  a  grant  ^.  The  limitation  of 
thefe  public  reforts,  to  fuch  time  and  fuch  place  as  may  be 
mod  convenient  for  the  neighbourhood,  forms  a  part  of 
oeconomics,  or  domeftic  polity  j  which  confidering  the  king- 
dom as  a  large  family,  and  the  king  as  the  mafter  of  it,  ke 
clearly  has  a  right  to  difpofe  and  order  as  he  pleafes. 

Secondly,  the  regulation  of  weights  and  meafures, 
Thefe,  for  the  advantage  of  the  public,  ought  to  be  univer- 
fally  the  fame  throughout  the  kingdom ;  being  the  general 
criterlons  which  reduce  all  things  to  the  fame  or  an  equiva  ■ 
lent  value.  But,  as  weight  and  meafure  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that 
they  be  reduced  to  fome  fixed  rule  or  flandard  :  which  ftand- 
ard  it  is  impoflible  to  fix  by  any  written  law  or  oril  proclama- 
tion ;  for  no  man  can,  by  words  only,  give  another  an  ade- 
quate idea  of  a  foot-rule,  or  a  pound-weight.  It  is  therefore 
neceffary  to  have  recourfe  to  fome  vifible,  palpable,  material 
flandard  ;  by  forming  a  comparifon  with  which,  all  weights 
and  meafures  may  be  reduced  to  one  uniform  fize:  and  the 
prerogative  of  fixing  this  ftandard  our  antient  law  vefted  in 
t  the  crown,  as  in  Normandy  it  belonged  to  the  duke  K  This 
ftandard  was  originally  kept  at  Winchefter  :  and  we  find  in 
the  laws  of  king  Edgar  *",  near  a  century  before  the  conqueft, 

*  Co.  IMt.  172.     Ld.  Raym.  181.         '  Gr.  Caifum,  c.  16, 
1542-  ^  cap.  8* 

^  alnjl.  220. 
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an  Injun«^ion  that  the  one  meafure,  which  was  kept  at 
Whinchciler,  fhould  be  obferved  throughout  the  realm.  Mod 
nations  have  regulated  the  ftandard  of  meafures  of  length  by 
conr-parifon  with  the  parts  of  the  human  body  ;  as  the  palm,  [  275  ] 
the  hand,  the  fpan,  the  foot,  the  cubit,  the  ell,  (ulna^  or 
arm,)  the  pace,  and  the  fathom.  But,  as  thefe  are  of  differ- 
ent dimenfions  in  men  of  different  proportions,  our  antient 
hiflorians"  inform  us,  that  a  new  ftandard  of  longitudinal 
meafure  was  afcertained  by  king  Henry  the  firfl ;  who  com- 
manded that  the  ulna  or  antient  ell,  which  anfwers  to  the 
modern  yard,  fhould  be  made  of  the  exa61:  length  of  his  own 
arm.  And,  one  flandard  of  meafures  of  length  being  gained, 
all  others  are  eafily  derived  from  thence ;  thofe  of  greater 
length  by  multiplying,  thofe  of  lefs  by  fubdividing,  that  ori- 
ginal flandard.  Thus,  by  the  flatute  called  cGmpofuio  ulna^ 
rum  et  perticarumy  five  yards  and  a  half  make  a  perch  ;  and 
the  yard  is  fubdivided  into  three  feet,  and  each  foot  into 
twelve  inches ;  which  inches  will  be  each  of  the  length  of 
three  grains  of  barley.  Superficial  meafures  are  derived  by 
fquaring  thofe  of  length  ;  and  meafures  of  capacity  by  cubing 
them.  The  flandard  of  weights  was  originally  tnken  from 
corns  of  wheat,  whence  the  lowefl  denomination  of  weights 
we  have  is  flill  called  a  grain  ;  thirty-two  of  which  are  di- 
recEled,  by  the  flatute  called  compofitio  menfurarumy  to  com- 
pofe  a  penny  weight,  whereof  twenty  make  an  ounce,  twelve 
ounces  a  pound,  and  fo  upwards.  And  upon  thefe  prin- 
ciples the  firfl  flandards  were  made ;  which,  being  ori- 
ginally fo  fixed  by  the  crown,  their  fubfequent  regulations 
have  been  generally  made  by  the  king  in  parliament.  Thus, 
under  king  Richard  I.,  in  his  parliament  holden  at  Weflmin* 
fter,  A.D.  1197,  it  was  ordained  that  there  fhould  be  only 
one  weight  and  one  meafure  throughout  the  kingdom,  and 
that  the  cuftody  of  the  affife  or  flandard  of  weights  and  mea- 
fures fhould  be  committed  to  certain  perfons  in  every  city  and 
borough "  i  from  whence  the  antient  office  of  the  king's  aul- 


»   Will    Malmfb.    in  'vlta    Hen.  I.        *>  Hoved.  Matth.  Paris. 
Spelm.  Hen.  I.  a^ud  Wllkifls,  199. 
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nager  feems  to  have  been  derived,  whofe  duty  it  was,  for  a 
certain  fee,  to  meafure  all  cloths  made  for  fale,  till  the  office 
was  abollfhed  by  the  ftatute  1 1  &  1 2  W.  III.  c.  20.  In 
king  John's  time  this  ordinance  af  king  Richard  was  fre- 
r  276  ]  quently  difpenfed  with  for  money  p  :  whieh  occafioned  a 
provifion  to  be  made  for  inforcing  ityin  the  great  charters  of 
king  John  and  his  fon  "i.  Thefe  original  ftandards  were 
called  pondus  regis  ^y  and  menfura  d&mhn  regis  * ;  and  are  di-* 
re£led  by  a  variety  of  fubfequent  ftatutes  to  be  kept  in  the 
exchequer,  and  all  weights  and  meafures  to  be  made  con- 
formable thereto  \  But,  as  fir  Edward  Coke  obferves  ", 
though  this  hath  fo  often  by  authority  of  parliament  been 
e.nadled,  yet  it  could  never  be  efledled  \  fo  forcible  is  cuftonv 
with  the  multitude  (16). 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the 
king's  prerogative,  as  the  arbiter  of  domeftixr  commerce,  tc 

P  Hoved.  A.D.  1201.  *  14  Edw.  III.  ft.  i.  c.  12.    25  Edw. 

'^  9  Hen.  III.  c.  25.  in.    ft.  5.    c.  10.       16  Rich.  II.  c.  3. 

f  Plac.  1$  Ediv.  I.  apui  Qovitti  Iir-  8  Hen.  VK   c.  5.      11  Hen.  VI.  c.  S. 

Xtx'f^x.tH.  pondus  regis*  21  Hen.  VII.  c,  4*     ll  Car.  II.  c.  S. 
*  FUt.  2.  12.  "2  Inft.  41. 


(16)  The  regulation  of  weights  and  meafures  cannot  with  pro- 
priety be  referred  to  the  king's  prerogative  ;  for  from  magna  charta 
to  the  prefent  time  there  are  above  twenty  afts  of  parliament  to 
£x  and  eitablifli  the  ftandard  and  uniformity  of  weights  and  mea* 
fures.  Two  important  cafes  upon  this  fubjeft  have  lately  been 
determined  by  the  court  of  king's  bench  ;  one  was,  that  although 
there  had  been  a  cullom  in  a  town  to  fell  butter  by  eighteen  ounces 
to  the  pound,  yet  the  jnry  of  the  court-feet  were  not  juftified  in 
fcizing  the  butter  of  a  perfon  who  fold  pounds  lefs  than  that,  but 
more  than  fixteen  ounces  each,  the  ftatutable  weight.  ^T.  R, 
271.  In  the  other  it  was  determined,  that  no  practice  or  ufage 
could  countervail  th©  ftatutes  22  Car.II.  c.  8.  and  22  &  23  Gar. 
II.  c.  12,  which  ena£t,  that  if  any  perfon  fhalj  either  fell  or  buy 
•  grain  or  fait  by  any  other  meafure  than  the  Winchefter  buftiel,  he 
fhall  forfeit  forty  ihillings,  and  alfo  the  value  of  the  grain  or  fait 
fo  fold  or  bought ;  one  half  to  the  poor,  the  other  to  the  informer* 
The  King  and  Major,  ^T,  R,  750.  ^  T,  R.  ^$^, 
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give  it  authority  or  make  it  current.  Money  Is  an  univerfal 
medium,  or  common  flandard,  by  comparifon  with  which 
the  value  of  all  merchandize  may  be  afcertained  :  or  it  is  a 
fign,  which  reprefents  the  refpeclive  values  of  ail  commodi- 
ties. Metals  are  well  calculated  for  this  fign,  becaufe  they 
are  durable  and  are  capable  of  many  fubdivifions  :  and  a  pre- 
cious metal  is  (till  better  calculated  for  this  purpofe,  becaufe 
it  is  the  moft  portable.  A  metal  is  alfo  the  moft  proper  for  a 
common  meafure,  becaufe  it  can  eafily  be  reduced  to  the  fame 
ftandard  in  all  nations  :  and  every  particular  nation  fixes  on 
it  it's  own  impreflion,  that  the  weight  and  ftandard  (wherein 
confifts  the  intrinfic  value)  may  both  be  known  by  infpe<5lion 
only. 

As  the  quantity  of  precious  metals  increafes,  that  Is,  the 
more  of  them  there  is  extracted  from  the  mine,  this  univerfal 
medium  or  common  fign  will  fink  in  value,  and  grow  lefs 
precious.  Above  a  thoufand  millions  of  bullion  are  calculated 
to  have  been  imported  into  Europe  from  America  within  lefs 
than  three  centuries ;  and  the  quantity  is  daily  increafing. 
The  ^confequence  is,  that  more  money  muft  be  given  now 
for  the  fame  commodity  than  was  given  an  hundred  years  [  277  ] 
ago.  And,  if  any  accident  were  to  dimlnifh  the  quantity  of 
gold  and  filver,  their  value  would  proportionably  rife.  A 
horfe,  that  was  formerly  worth  ten  pounds,  is  now  perhaps 
worth  twenty :  and,  by  any  failure  of  current  fpetie,  the 
price  may  be  reduced  to  what  it  was.  Yet  is  the  horfe  ia 
reality  neither  dearer  nor  cheaper  at  one  time  than  another : 
for,  if  the  metal  which  conltitutes  the  coin  was  formerly 
twice  as  fcarce  as  at  prefeni,  the  commodity  was  then  as 
dear  at  half  the  price,  as  now  it  Is  at  the  whole  (17). 


(17)  In  confidering  the  prices  of  articles  in  antient  times,  re- 
gard muft  always  be  had  to  the  weight  of  the  fnilling,  or  the 
xjuantity  of  filver  which  it  contained  at  different  periods.  Froni 
the  conquefl:  till  the  20th  year  of  Edw.  III.  a  pound  fterling  was 
fe^ually  a  pound  troy  weight  of  filver,  which  was  divided  into 

B  b  2  twenty 
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The  coining  of  money  is  in  all  flatesthe  zOl  of  the  fove- 
reign  power;  for  the  reafonjufh  nientionedj  that  it*s  value 


twenty  fnillings  ;  fo  if  ten  pounds  at  that  time  were  the  price  of  a 
horfe,  the  fame  quantity  of  filver  was  paid  for  it  as  is  now  given^ 
if  it's  price  is  thirty  pounds. 

This  therefore  is  one  great  caufe  of  the  apparent  difference  in 
the  prices  of  commodkies  in  antient  and  modern  times.      About 
the  year  1347,.  Edward  III.  coined  twenty-two  fliiUings  out  of  a 
pound ;  and  five  years  afterwards  he  coined  twenty-five  fhilhngs 
out  of  the   fame  quantity.       Heniy  V.  in  the  beginning  of  his 
reign,  divided  the  pound  into  thirty  fliillings,  and  then  of  confe- 
quence  each  fhilhng  was  double  the  weight  of  a  (hilling  at  pre- 
fent.       Henry  VII.  increafed  the   number  to   forty,    which  was 
the  ftandard  number  till  the  beginning  of  the  reign  of  Elizabeth. 
She  then  coined  a  pound  of  fterling  filver  into  £xty-two  (hillings, 
which  divifion  has  ever  iince  remained  without  alteration  ;  fo  every 
ounce  of  coined  filver  fince  that  time  has  been  equal  to  (ive  (hil- 
lings and  tvvo-pence.     fSee  Money  in  the  Index  to  Hume'^f  H'tft.) 
Dr.  Adam  Smith,  at  the  end  of  his  firfl  volume,  has  given  tables 
fpecifying   the  average  prices  of  wheat  for  five  hundred  and  fifty 
years  back,  and  has  reduced  for  each  year  the  money  of  that  time 
into  the  money  of  the  prefent  day.      But  in  his  calculation  he  has 
called  the  pound  fmce  Ehzabeth's  time  fixty  fliillings.     Taking  it 
at  that  rate,  we  may  eafily  find  the  equivalent  in  modern  money  of 
any  fum  in  antient  time,  if  we  know  the  number  of  (hillings  which 
weighed  a  pound,  by  this  fimple  rule  :   As  the  number  of  fhilhngs 
in  a  pound  at  that  time  is  to  fixty,  fo  is  any  fum  at  that  time  to  it's 
equivalent  at  prefent ;  as  for  inllance,  in  the  trme  of  Henry  V.  as 
thirty  (hillings  are  to  fixty  fliillings  now,  fo  ten  pounds  then  were 
equal  to  twenty  pounds  of  prefent  money.     The  increafe  in  the 
quantity  of  the  precious  metals  does  not   necefTarily  increafe  the 
price  of  atticles  of  commerce  ;    for  if  the  quantities  of  thefe  ar» 
tides  ai%  augmented  in  the  fame  proportion  as  the  quantity  of 
money,  it  is  clear  there  will  be  the  fame  ufe,  demand,  or  price  for 
money  as  before,  and  no  effect  will  be  produced  in  the  price  of 
commodities. 

If  gold  and  Olver  could  have  been  kept  in  the  country,  the  im- 
menfe  increafe  of  paper  currency,  or  fublHtution  of  paper  for  coin, 
would  have  diminiihed  it'c  value,  and  haife  increafed  the  prices  of 
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may  be  known  on  infpeclion.  And  with  refpecl  td  coinage 
in  general,  there  are  three  things  to  b-  confider  therein  ; 
the  materials,  the  imprefhon,  and  the  denomination. 

With  regard  to  the  materials,  (Ir  Edward  Coke  hys  It 
down  ^,  that  the  money  of  England  mufl:  either  be  of  gold 
or  filver :  and  none  other  was  ever  iffued  by  the  royal  au. 
thority  till  1672,  when  copper  farthings  and  half-pence  were 
coined  by  king  Charles  the  fecond,  and  ordered  by  procla- 
mation to  be  current  in  all  payments,  under  the  value  of  fix- 
pence,  and  not  otherwife.  But  this  copper  coin  is  not  upon 
the  fame  footing  with  the  other  in  many  refpe6ls,  particu- 
larly with  regard  to  the  offence  of  counterfeiting  it.  And,  as 
to  the  filver  coin,  it  is  ena6ted  by  ftatute  14  Geo.  III.  c.  42. 
that  no  tender  of  payment  in  filver  money,  exceeding 
twenty-five  pounds  at  one  tim*e,  (hali  be  a  fuiTicient  tender  in 
Jaw,  for  more  than  it's  value  by  weight,  at  the  rate  of  ^s.  2d, 
an  ounce  (18). 

As  to  the  Impreffion,  the  {lamping  thereof  is  the  unquef- 
tionable  prerogative  of  the  crown :  for,  though  divers  bi- 

^  ainft.  577. 


labour  and  commodities  far  beyond  the  effedl  that  has  been  pro- 
duced by  the  difcovery  of  the  mines  in  America.  The  effed^ 
they  have  produced  is  general,  and  extended  to  the  whole  world ; 
but  the  increafe  of  our  paper  has  only  a  tendency  to  lefien  the 
value  of  money  at  home,  which  never  can  take  place  to  any  great 
degree,  as  it  will  naturally  feek  a  better  market,  or  be  carried 
where  more  will  be  given  for  it  ;  and  by  the  fubftitution  of  a 
cheaper  medium  of  commerce,  the  difference  in  value  is  added  to 
the  capital  or  to  the  real  llrength  of  the  nation.  Gold  and  fdver 
form  an  iniignificant  pari  of  the  real  wealth  of  a  commercial 
country.  The  whole  quantity  of  fpecie  in  the  country  has  been 
eftimated  at  about  twenty  millions  only,  much  lefs  than  wliat  is 
raifed  in  one  year  for  the  fupport  of  government. 

(18)  This  was  a  claufe  in  a  temporary  aft,  which  was  continued 
till  1 733*  fi^ce  which  time  I  do  not  find  that  it  has  been  revived, 

B  b  3  ibops 
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(hops  and  monafleries  had  formerly  the  privilege  of  coining 
money,  yet,  as  fir  Matthew  Hale  obferves"^,  this  was  ufually 
done  by  fpecial  grant  from  the  king,  or  by  prefcription  which 
[  278  ]  fuppofes  one  j  and  therefore  was  derived  from,  and  not  in 
derogation  of,  the  royal  prerogative.  Befides  that  they  had 
only  the  profit  of  the  coinage,  and  not  the  power  of  infti- 
tuting  either  the  impreffion  or  denomination ;  but  had  ufu- 
ally the  flamp  fent  them  from  the  exchequer. 

The  denomination,  or  value  for  which  the  coin  is  to 
pafs  current,  is  likewile  in  the  bread  of  the  king ;  and,  if 
any  unufual  pieces  are  coined,  that  value  muft  be  afcertained 
by  proclamation.  In  order  to  fix  the  value,  the  weight 
and  the  finenefs  of  the  metal  are  to  be  taken  into  confidera- 
tion  together.  When  a  given  weight  of  gold  or  filverisof  a 
given  finenefs,  it  is  then  of  the  true  ftandard  ",  and  called 
eflerling  or  fterling  metal ;  a  name  for  which  there  are  va- 

^  I  Hift.  P.  C.  191.  divided  into  forty-four  guineas  and  an 

'^  This  ftandard  hath  been  frequently  half  of  the  prefent  value  of  2is.  each, 

varied  in   former  times  ;  but  "hath    for  And  the  pound  troy  of  filver,  confifting 

many  years  paft  been  thus  invariably  of  eleven  ounces  and  two  pennyweights 

fettled.     The  pound  troy  of  gold,  con-  pure,  and  eighteen  pennyweights  alloy, 

fifting  of  twenty-two  carats  (or  twenty-  is  divided  into  fixty-two  ihillings.     (See 

fourth  parts)  fine,  and  two  of  alloy,  is  Folkcs  on  Englifh  coins.)  (19) 


(19)  Dr.  Adam  Smith,  in  hi*  incftimable  work,  the  Inquiry  into 
the  Nature  and  Caufes  of  the  Wealth  of  Nations,  i  vol.  39.  tells  us, 
that  the*'  Englifh  pound  fterling  in  the  time  of  Edw.  I.  contained 
<*  a  pound  Tower-weight  of  filver  of  a  known  finenefs.  The 
*♦  Tower  pound  feems  to  have  been  fomething  more  than  the  Roman ' 
**  pound,  and  fometliing  lefs  than  the  Troyes  pound.  This  laft  was 
"  not  introduced  into  the  mint  of  England  till  the  i8th  of  Hen, 
"  VIII.  The  French  livre  contained  in  the  time  of  Charlemagne 
**  a  pound  Troyes  weight  of  filver  of  a  known  finenefs.  The  fair 
'*  of  Troyes  in  Champaign  was  at  that  time  frequented  by  all  the 
**  nations  of  Europe,  and  the  weights  and  meafures  of  fo  famous 
**  a  market  were  generally  known  and  efteemcd.'* 

riou© 
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rious  reafons  given  y,  but  none  of  them  entirely  fatisfadlory, 
And  of  this  fterling  or  efterling  metal  all  the  coin  of  the 
kingdom  muft  be  made,  by  the  (latutc  25  Edw.  III.  c.  13. 
So  that  the  king's  prorogative  feemeth  not  to  extend  to  the 
dcbafing  or  inhanciiig  the  value  of  the  eoin,  below  or  abov€ 
the  fterling  value  '^ :  though  fir  Matthew  Hale  '  appears  to  be 
of  another  opinion  (21),  The  king  may  alfo,by  his  proclama- 
tion, legitimate  foreign  coin,  and  make  it  current  here  *,  de- 
claring at  what  value  it  fhall  be  taken  in  payments  ''.  But 
this,  I  apprehend,  ought  to  be  by  comparifon  with  the  ftand- 
ard  of  our  own  coin  ;    otherwife  the  confent  of  parliament 

y  Spelm.  GlpfT.  joj.     Du/refne,  HI.  occupied  by  the  Hanfe-towns  and  their 

165.     The  moil  plaufible  opinion  feems  appendages;  the  earlieft  traders  in  mo- 

to  be  that  adopted  by  thofe  two  etvmo-  dern  Europe  (20). 

logifts,tfeat  the  name  was  derived  from  ^   2  Inft.  577. 

the  EJ}erlingiy  or  Eftcf lings;  as   thole  '  1  Hal.  P.  C.  194. 

Saxons  were  antiently  called,  who  in-  ^  Ibid.  197. 
habited  that  diftri£l  of  Germany,  now 


(20)  Camden,  in  his  defcription  of  Scotland,  fays,  that  it  has 
been  erroneoiiily  fuppofed  that  the  word  fterling  comes  from  Stir- 
ling in  Scotland.  j4  Germanls  en'im,  quos  JlngU  EJ}erl'ingi  ah  orleti' 
taVtfitu  vocarunti  fada  ejl  appellatio,  quos  Johannes  rex  ad  argentum 
in  fuam puritatem  redigendum  primus  evocavit,  et  ejujmodi  numm'ts 
JEJlerlingi  in  antiquis  fcriptis  feniper  concip'nintur,   P.  1 1 . 

(21 )  Lord  Hale  refers  to  the  cafe  of  mixed  money  in  Davies's 
Reports,  48.  in  fupport  of  his  opinion.  A  perion  in  Ireland  had 
borrowed  100/.  of  fterling  money,  and  had  given  a  bond  to  repay 
it  on  gi  certain  future  day.  In  the  mean  time  queen  JSliz.  for  the 
purpofe  of  paying  her  armies  and  creditors  in  Ireland,  had  coined 
inixed  or  bafe  money,  and  by  her  proclamation  had  ordered  it  to 
pafs  current,  and  had  cried  down  the  former  coin.  The  debtor  ou 
the  appointed  day  tendered  100/.  in  thi?  bafe  coin  ;  and  it  was  de- 
termined upon  great  confideratjon  that  it  was  a  legal  tender,  and 
that  the  lender  was  obhged  to  receive  it  :  natural  equity  would 
have  given  a  different  decifion. 

This  a£l  of  queen  Elizabeth  does  but  ill  correfpond  with  the 
flattering  infcription  upon  her  tomb  :  Religio  reformata,  pax  fun-^ 
data^  momta  ad  fuum  valorem  redu^at  ^c,  2  Inft.  j^S. 

m  B  b  4  will 
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will  be  neceiTary.  There  is  at  prefent  no  fuch  legitimated 
money  \  Portugal  coin  being  only  current  by  private  con- 
L  .^79  3  fent,  fo  that  any  one  who  pleafes  may  refufe  to  take  it  in 
payment.  The  king  may  alfo  at  any  time  decry,  or  cry 
down,  any  coin  of  the  kingdom,  and  make  it  no  longer  cur- 
rent^ (22). 

V.  The  king  is,lafl:ly,  confidered  by  the  laws  of  Englan4 
as  the  head  and  fupreme  governor  of  the  national  church. 

To  enter  into  the  reafons  upon  which  this  prerogative  i^ 
founded  is  matter  rather  of  divinity  than  of  law.  I  (hall  there- 
fore only  obferve  that  by  ftatute  26  Hen.  VIII.  c.  1.  (recit- 
ing that  the  king's  majefty  juiUy  and  rightfully  is  and  ought 
to  be  the  fupreme  head  of  the  church  of  England ;  and  fq 
had  been  recognized  by  the  clergy  of  this  kingdom  in  their 
convocation)  it  is  enadted,  that  the  king  fhall  be  reputed  the 
only  fupreme  head  in  earth  of  the  church  of  England,  and 
fhall  have-  annexed  to  the  imperial  crown  of  this  realm,  as 
well  the  title  and  ftile  thereof,  as  all  jurifdi£lions,  authori- 
ties, and  commodities,  to  the  faid  dignity  of  fupreme  head 
of  the  church  appertaining.  And  another  ftatute  to  the  fame 
purport  was  made,   1  Eliz.  c.  i.  (23). 

"  I  Hal.  P.  C.  197. 


(22)  AH  officers  of  the  revenue  are  required  to  cut  every  piece 
or  gold  coin  tendered  to  them,  if  it  is  not  of  the  current  weight 
according  to  the  king's  proclamation  14  Geo.  III.  c.  70.  And  by 
13  Geo.  III.  c.  71 .  any  perfon  may  cut  counterfeit  gold  money,  or 
what  has  been  unlawfully  diminifhed. 

(23)  As  queen  Mary  by  i  &  2  Ph.  &  M.  c.  8.  had  repealed  all 
the  llatutes  niade  in  the  time  of  her  father  derogatory  to  the  fee  of 
Rome,  and  had  fully  reinilated  the  pope  in  all  his  former  power 
and  jurifdiclion  in  this  country ;  queen  Elizabeth,  to  fhevv  her  at- 
tachment to  the  proteftant  caufe,  by  the  firfl  parliamentary  aft  of 
her  reign  repealed  this  ilatute  of  queen  Mary,  and  revived  all  the 
ftatutes  relating  to  the  church  paffed  in  the  time  of  Henry  VIII. 
This  proves  hovr  little  at  that  time  depended  upon  the  authority  of 

parliament 
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In  virtue  of  this  authority  the  king  convenes,  prorogues, 
reftrains,  regulates,  and  dilTolves  all  ecclefiaftical  fynods  or 
convocations.  This  was  an  inherent  prerogative  of  the 
crown,  long  before  the  time  of  Henry  VIII. ,  as  appears  by 
the  ftatute  8  Hen.  VI.  c.  j.  and  the  manv  authors,  botli 
lawyers  ^nd  hiftorians,  vouched  by  fir  Edward  Coke  ^^  So 
that  the  ftatute  ^5  Hen.  VIIL  c.  19,  which  reftrains  the 
convocation  from  making  or  putting  in  execution  any  canons, 
repugnant  to  the  king's  prerogative,  or  the  laws,  cultoms, 
and  Ilatutes  of  the  realm,  was  merely  declaratory  of  the  old 
common  law  ^ :  that  part  of  it  only  being  new,  which  make* 
the  king's  royal  aflent  actually  neteffary  to  the  validity  of 
every  canon.  The  convocation  or  ecclefiaftical  fynod,  in 
England,  differs  confiderably  in  it's  conftitution  from  the  fy- 
nods of  other  chriftian  kingdoms  :  thofe  confiding  wholly  of 
bifhops  ;  whereas  with  us  the  convocation  is  the  miniature  of 
a  parliament,  wherein  the  archblQiop  prefides  with  regal  ftate; 
the  upper  houfe  of  bifhops  reprefents  the  houfe  of  lords  ;  and  [  ^Sa  T 
the  lower  houfe,  compofed  of  reprefentatives  of  the  feveral 
diocefes  at  large,  and  of  each  particular  chapter  therein,  re- 
fembles  the  houfe  of  commons  v^^ith  it's  knig.'its  of  the  (hire 
and  burgefles  *".  This  conftitution  is  faid  to  be  owing  to  the 
policy  of  Edward  I. ;  who  thereby  at  one  and  the  fame  time 
let  in  the  inferior  clergy  to  the  privileges  of  forming  ecclefi- 
aftical canons,  (which  before  they  had  not,)  and  alfo  intro- 
duced a  method  of  taxinjj  ecclefiaftical  benefices,  by  confent 
of  convocation  §  (2:4). 

•*  4  Inft.  32  a,  323.  It  is  compofed  of  the  bifhops  and  fuper- 

'12  Rep.  72.  intcndants  ;  aad  alio  of  deputies,  one  of 

In  the  diet  of  Sweden,  where  the  which  is  chofen  by  even'  tea  parifhes  or 

ccclefiiftics  form  one  of  the  branches  of  rural  deanry.      Mod.  Uii.  Hift.  xxxiii. 

the  legiflature,  the  chamber  of  the  clergy  1 8. 

refembles   the  convocation  of  England.  ^  Gilb.  Hill,  of  Exch.  c.  4. 


parliament,  which  could  accede  to  fuch  immenfe  revolutions  in  the 
f:ouvfe  of  four  or  five  years, 

(24)   From  the  learned  Commentator's  text,  the  ftudent  would 
pcrliapsbe  apt  to  fuppofe  that  there  is  only  one  convocation  at  a 

time. 
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From  this  prerogative  alfo,  of  being  the  head  of  the 
church,  arlfes  the  king's  right  of  nomination  to  vacant 
bifhopricks,  and  certain  other  ecclefiaflical  preferments ; 
which  will  more  properly  be  confidcred  when  we  come 
to  treat  of  the  clergy.  I  (hall  only  here  obferve,  that  this 
is  now  done  in  confequence  of  the  ftatute  25  Hen.  VIIL 
c.  20. 


time.  But  the  king,  before  the  meeting  of  every  new  parliament, 
direfts  his  writ  to  each  archbifliop,  to  furfimon  a  convocation  in 
his  peculiar  province, 

Godolphiji  fays,  that  tne  convocation  of  the  province  of  York 
conftantly  correfponds,  debates,  and  concludes  the  fame  matters 
with  the  provincial  fynod  of  Canterbuiy,  God.  99.  But  they  are 
certainly  diftinft  and  independeiit  of  each  other  ;  and  when  they 
ufed  to  tax  the  clergy,  the  different  convocations  fometimes  granted 
different  fubfidies.  In  the  22  Hen.  VIH.  the  convocation  of  Can- 
terbury had  granted  the  king  one'hundred  thoufand  pounds  ;  in 
confideration  of  which  an  a6l  of  parliament  was  palled,  granting  a 
free  pardon  to  the  clergy  for  all  fpiritual  offences,  but  with  a  pro- 
vifo  that  it  fliould  not  extend  to  the  province  of  Yojrk,  unlefs  it's 
convocation  would  grant  a  fubfidy  m  proportion,  or  imlefs  it's 
clergy  would  bind  themfelves  individually  to  contribute  as  bounti- 
fully.    This  ftatute  is  recited  at  large  in  G'lh.  Cod.  77. 

All  deans  and  archdeacons  are  members  of  the  convocation  of 
their  province  ;  each  chapter  fends  one  proftor  or  reprefentative, 
and  the  parochial  clergy  in  each  diocefe  in  Canterbury  two  proc- 
tors ;  but,  on  account  of  the  fmall  number  of  diocefes  in  the  pro,- 
vince  of  York,  each  archdeaconry  elecls  two  proftors.  In  York 
the  convocation  confifts  only  of  one  houfe  ;»  but  in  Canterbury 
there  are  two  houfes^  of  which  the  twenty-two  bifhops  form  the 
upper  houfe  ;  and  before  the  reformation,  abbots,  priors,  and  other 
mitred  prelates,  fat  with  the  biflaops.  The  lower  houfe  of  convo- 
cation in  the  province  of  Canterbury  confifts  of  twenty-two  deana, 
fifty-three  archdeacons,  twenty -four  proftors  for  the  chapters,  and 
forty -ffour  proftors  for  the  parochial  clergy.  By  8  Hen.  VI.  c.  i. 
the  clergy  in  their  attendance  upon  the  convocation  have  the  fame 
privilege  in  freedom  from  arrcil  as  the  members  of  the  houfe  of 
commons  in  their  attendance  upon  parhament.  Bum*  Cqu.  i  J^ac* 


Ch.  7,  of  Persons.      ,  280 

As  head  of  the  church,  the  king  is  llkewife  the  dernier 
refort  in  all  ecclefiaftical  caufes  ;  an  appeal  lying  ultimately 
to  him  in  chancery  from  the  fentence  of  every  ecclefiafti- 
cal judge :  which  right  was  reftored  to  the  crown  by  ftatatc 
25  Hen,  VIII.  c.  19.  as  will  more  fully  be  fhewn  here- 
after (25). 


(25 )  By  that  ftatute  it  is  declared,  that  for  the  future  no  appeals 
from  the  ecclefiaftical  courts  of  this  realm  fhould  be  made  to  the 
pope,  but  that  an  appeal  from  the  archbiftiop's  courts  ftiould  lie  to 
the  king  in  chancery  ;  upon  which  the  king,  as  in  appeals  from  th^ 
admiraPs  court,  fhould  by  a  commiffion  appoint  certain  judges  or 
delegates  finally  to  determioe  fuch  appeals.     See  3d  vol.  p.  66, 
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CHAPTER    THE    EIGHTH. 

OF    THE    KING'S    REVENUE, 

HAVING,  in  the  preceding  chapter,  confidered  at  largs 
thofe  branches  of  the^king's  prerogative,  which  con- 
tribute to  his  royal  dignity,  and  conftitute  the  executive 
power  of  the  government,  we  proceed  now  to  examine  the 
king's  fifcal  prerogatives,  or  fuch  as  regard  his  revenue ,» 
which  the  Britilh  conftitution  hath  veiled  in  the  royal  per- 
fon,  in  order  to  fupport  his  dignity  and  maintain  his  power  : 
being  a  portion  which  each  fubje6l  contributes  of  his  pro- 
perty, in  order  to  fecure  the  remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The 
king's  ordinary  revenue  is  fuch,  as  has  either  fubfifted  time 
out  of  mind  in  the  crown  ;  or  elfe  has  been  granted  by  par- 
liament, by  way  of  purchafe  or  exchange  for  fuch  of  the 
king's  inherent  hereditary  revenues,  as  were  found  incon- 
venient to  the  fubje£l. 

When  I  fay  that  it  has  fubfifled  time  out  of  mind  in  ^i}ci^ 
crown,  1  do  not  mean  that  the  king  is  at  prefcnt  in  the  ac- 
tual pofTeflion  of  the  whole  of  this  revenue.  Much  (nay,  the 
greatefl  part)  of  it  is  at  this  day  in  the  hands  of  fubjecls  ;  to 
whom  it  has  been  granted  out  from  time  to  time  by  the  kings 
of  England  :  which  has  rendered  the  crown  in  fome  meafure 
dependent  on  the  people  for  it's  ordinary  fupport  and  fubfift- 
ence.  So  that  I  muft  be  obliged  to  recount,  as  part  of  the 
royal  revenue,  what  lords  of  manors  and  other  fubje£ls  fre- 
quently look  upon  to  be  their  own  abfolute  inherent  rights  \ 
becaufe  they  are  and  have  been  vefted  in  them  and  their  an- 
ceflors  for  ages,  though  in  reality  originally  derived  from 
the  grants  of  our  antient  princes. 

I.  The 
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I.  The  firfl:  of  the  king's  ordinary  revenues,  which  I  (hall 
take  notice  of,  is  of  an  ecclefiaflical  kind  ;  (as  are  alfo  the 
three  fucceeding  ones  ;)  viz.  the  cuftody  of  the  temporalties  of 
bifhops  :  by  which  are  meant  all  the  lay  revenues,  lands,  and 
tenements  (in  which  is  included  his  barony)  which  belong  to 
an  archbifhop's  or  biftiop's  fee.     And  thefe  upon  the  vacancy 
of  the  bifhoprick  are  immediately  the  right  of  the  king,  as  a 
confequence  of  his  prerogative  in  church  matters  ;  whereby 
he  is  confidered  as  the  founder  of  all  archbifhopricks  and 
bifhopricks,  to  whom  during  the  vacancy  they  revert.      And 
for  the  fame  reafon,  before  the  diflblution  of  abbeys,  the  king 
had  the  cuftody  of  the  temporalties  of  all  fuch  abbeys  and 
priories  as  were  of  royal  foundation  (but  not  of  thofe  found- 
ed by  fubje^ts)  on  the  death  of  the  abbot  or  prior  ^  Another 
reafon  may  alfo  be  given,  why  the  policy  of  the  law  hath 
vcfted  this  cuftody  in  the  king ;  becaufe  as  the  fucceflbr  is 
not  known,  the  lands  and  poflefTions  of  the  fee  would  be  liable 
to  fpoil  and  devaftation,  if  no  one  had  a  property  therein. 
Therefore  the  law  has  given  the  king,  not  the  temporalties 
themfelves,  but  the  cuflody  of  the  temporalties,  till  fuch  time 
as  a  fucceflbr  is  appointed  ;  with  power  of  taking  to  himfelf 
all  the  intermediate  profits,  without  any  account  of  the  fuc- 
ceflbr i  and  with  the  right  of  prefenting  (which  the  crown 
very  frequently  exercifes)  to  fuch  benefices  and  other  prefer- 
ments as  fall  within  the  time  of  vacation  '*.     This  revenue  is 
of  fo  high  a  nature,  that  it  could  not  be  granted   out  to  a 
fubje<^,  before,  or  even  after,  it  accrued :  but  now  by  the 
ftatute  15  Edw.  III.  ft.  4.  c.  4  &  5.  the  king  may,  after  the 
vacancy,   leafe  the  temporalties  to  the  dean  and  chapter; 
faving  to  himfelf  all  advowfons,  efcheats,  and  the  like.    Our 
antient  kings,    and  particularly  William   Rufus,    were  not 
only  remarkable  for  keeping  the  bifliopricks  a  long  time  va- 
cant, for  the  fake  of  enjoying  the  temporalties,  but  alfo  com- 
mitted horrible  wafte  on  the  woods  and  other  parts  of  the 
eftate ;  and  to  crown  all,  would  never,  when  the  fee  was 
filled  up,  reftore  to  the  bifliop  his  temporalties  again,  un- 
lefs  he  purchafed  them  at  an  exorbitant  price.     To  remedy 

•  a  Tnft.  15.  «•  Stat.  17  fidw.  II.  c.  14.    F.  N.  B.  32. 

which. 
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which,  king  Henry  the  firft  *=  granted  a  charter  at  the  begin- 
ning of  his  reign,  promifing  neither  to  fell,  nor  let  to  farm, 
nor  take  any  thing  from,  the  domains  of  the  church,  till  the 
fucceflbr  was  inflalled  ( i ).  And  it  was  made  one  of  the  ar- 
ticles of  the  great  charter",  that  no  wafte  fhould  be  com- 
mitted in  the  temporalties  of  bifhopricks,  neither  fhould  the 
cuftody  of  them  be  fold.  The  fame  is  ordained  by  the  ftatute 
of  Weftminftcr  the  firft  ^  -,  and  the  ftatute  14  Edw.  III.  ft.  4. 
c.  4.  (which  permits,  as  we  have  feen,  a  leafe  to  the  dean 
and  chapter)  is  ftill  more  explicit  in  prohibiting  the  other 
€xa£lions.  It  was  alfo  a  frequent  abufe,  that  the  king  would 
for  trifling,  or  no  caufes,  feize  the  temporalties  of  bifliops, 
even  during  their  lives,  into  his  own  hands :  but  this  i» 
guarded  againft  by  ftatute  i  Edw.  III.  ft.  2.  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  con- 
(iderable,  is  now  by  a  cuftomary  indulgence  almoft  reduced 
to  nothing :  for,  at  prefent,  as  foon  as  the  new  bifhop  is  con- 
fecrated  and  confirmed,  he  ufually  receives  the  reftitution 
of  his  temporalties  quite  entire,  and  untouched,  from  the 
king  y  and  at  the  fame  time  does  homage  to  his  fovereign  : 
and  then,  and  not  fooncr,  he  has  a  fee-fimple  in  his  bifhop- 
rick,  and  may  maintain  an  adlion  for  the  profits  ^ 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it, 
out  of  every  bifhoprick,  that  is,  to  fend  one  of  his  chaplains 
to  be  maintained  by  the  bifhop,  or  to  have  a  penfion  allowed 
him  tiil  the  bifhop  promotes  him  to  a  benefice  f.  This  is  alfo 
in  the  nature  of  an  acknowlegement  to  the  king,  as  founder 
of  the  fee,  fince  he  had  formerly  the  fame  corody  or  penfion 
from  every  abbey  or  priory  of  royal  foundation.  It  is,  I  ap- 
prehend, now  fallen  into  total  difufe :  though  fir  Matthew 

«  Matt.  Paris.  ^  Co.  Litt.  67.  341. 

^  9  Hen.  III.  c.  5.  6  F.  N.  B.  230. 

*  3  Edw.  I.  c.  Til. 


(i )  But  queen  Elizabeth  kept  the  fee  of  Ely  vacant  19  years, 

id  order  to  retain  the  r^enu«.  Sirypej  4  vol.  351. 

Hale 
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Hale  fays  *^,  that  It  is  due  of  common  right,  and  that  nd 
prefcription  will  difcharge  it. 

III.  The  king  alfo  (as  was  formerly  obferred  ^)  Is  entitled 
to  all  the   tithes  arifing  in  extraparochial  places  ^  :  though 
perhaps  it   may  be  doubted  how  far  this  article,  as  well  as  C  284  ] 
the  laft,  can  be  properly  reckoned  a  part  of  the  king's  own 

royal  revenue :  fince  a  corody  fupports  only  his  chaplains, 
and  thefe  extraparochial  tithes  are  held  under  an  implied 
truft,  that  the  king  will  diftribute  them  for  the  good  of  the 
clergy  in  general. 

IV.  The  next  branch  confiflis  in  the  firft-frults,  and 
tenths,  of  all  fpiritual  preferments  in  the  kingdom  ;  both  of 
which  I  fliall  confider  together. 

These  were  originally  a  part  of  the  papal  ufurpations  over 
the  clergy  of  this  kingdom  •,  firft  introduced  by  Pandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  fee  of  Norwich  ;  and  afterwards  attempted 
to  be  made  unlverfal  by  the  popes  Clement  V.  and  John  XXII. 
about  the  beginning  of  the  fourteenth  contury.  The  firft- 
fruits,  primitiaff  or  annates,  were  the  firft  year's  whole  pro- 
fits of  the  fpiritual  preferment,  according  to  a  rate  or  vahr 
made  under  the  dire£lion  of  pope  Innocent  IV.  by  Walter 
biftiop  of  Norwich  I«i  38  Hen.  III.,  and  afterwards  advanced 
in  value  by  commiflion  from  pope  Nicholas  III.,  ^.D,  1292, 
2oEdw.  I.  ^ :  which  valuation  of  pope  Nicholas  is  ftill  pre- 
ferved  in  the  exchequer"^.  The  tenths,  or  decimae,  were 
the  tenth  part  of  the  annual  profit  of  each  living  by  the  fame 
valuation  j  which  was  alfo  claimed  by  the  holy  fee,  under 
no  better  pretence  than  a  ftrange  mifapplication  of  that  pre- 
cept of  the  Levitical  law,  which  diredls  ",  that  the  Levite* 
•*  ftiould  offer  the  tenth  part  of  their  tithes  as  a  heave-offer* 
«*  ing  to  the  Lord,  and  give  it  to  Aaron  the  /:ig/j  pried."  But 

*  Notes  on  F.  N.  B.  abgve  cited,  i  F.  N.  B.  176. 

•  page  113.      "  «»  2  Inil.  154. 

t  ilDlt.  647.  »  Numb.  xvm.  3$. 

thU 


284  "The  Rights  BookL 

this  claim  of  the  pope  met  with  a  vigorous  refillance  from  the 
Enghfh  parliament ;  and  a  variety  of  a^ts  were  pafled  to 
prevent  and  reftrain  it,  particularly  the  ftatute  6  Hen.  IV. 
c.  i.  which  calls  it  a  horrible  mifchiefj  and  damnable 
cuftom.  But  the  popifli  clergy,  blindly  devoted  to  the 
will  of  a  foreign  mailer,  flill  kept  it  on  foot ;  fometimes 
more  fecretly,  fometimes  more  openly  and  avowedly :  fo 
that  in  the  reign  of  Henry  VIII.,  it  was  computed,  that 
C  285  ]  in  the  compafs  of  fifty  years  800,000  ducats  had  been 
fent  to  R.ome  for  firft-fruits  only*  And,  as  the  clergy 
exprefled  this  willingnefs  to  contribute  fo  much  of  their 
income  to  the  head  of  the  church,  it  was  thought 
proper  (when  in  the  fame  reign  the  papal  power  was 
abolifhed,  and  the  king  was  declared  the  head  of  the 
church  of  England)  to  annex  this  revenue  to  the  crown  5 
which  was  done  by  ftatute  26  Hen.  VIII.  c.  3.  (con- 
firmed by  ftatute  1  Eliz.  c.  4.)  and  a  new  valor  bet^efici^ 
orum  was  then  made,  by  which  the  clergy  are  at  prefenl 
rated  (2).  , 

By  thefe  laft  mentioned  ftatutes  all  vicarages  under  ten 
pounds  a  year,  and  all  re6lories  under  ten  marks,  are  dif- 
charged  from  the  payment  of  firft-fruits  :  and  if,  in  fuch 
livings    as  continue   chargeable  with   this   payment,'    the 
^^  incumbent   lives   but  half   a  year,   he  Ihall  pay  only  one 

quarter  of  his  firft-fruits ;  if  but  one  whole  year,  then  half 
C  286  ]  of  them  5  if  a  year  and  a  half,  three  quarters ;    and  if  two 


(2)  When  the  firft-fruits  and  tenths  were  transferred  to  the 
crown  of  England,  by  26  Hen.  VIII.  c.  3.  at  the  fame  time  it 
was  enafted,  that  commiflioners  fhould  be  appointed  in  every  dio- 
cefe,  who  fhould  certify  the  value  of  every  ecclefiaftical  benefiae 
and  preferment  in  the  refpedlive  diocefes ;  and  according  to  thij 
valuation,  the  firft-fruits  and  tenths  were  to  be  cellefted  and  paid 
in  future.  This  valor  benejiciorum  is  what  is  commonly  called  the 
King's  Books  ;  a  tranfcript  of  which  is  given  ia  Edlon's  Thefau* 
ru8,  afld  Bacon's  Liber  Regis. 

5  year»i 
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years,  then  the  whole  ;  and  not  otherwife  (3).  Likewife 
by  the  ftatute  27  Hen.  VIII.  c.  8.  no  tenths  are  to  be  paid 
for  the  firft  year,  foi  then  the  firll- fruits  are  due  :  and  by 
other  ftatutes  of  queen  Anne,  in  the  fifth  and  fixth  years 
of  her  reign,  if  a  benefice  be  under  fifty  pounds  per  annum 
clear  yearly  value,  it  iliali  be  diicharged  of  the  payment  of 
firft-fruits  and  tenths  (4). 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry 
of  their  popiOi  predeceflbrs,  fubjecled  at  firll  to  a  foreign 
exadion,  were  afterwards,  when  that  yoke  was  fliak^n 
off,  liable  to  a  like  mlfipplicacicn  of  their  revenues, 
through  the  rapacious  difpofition  of  the  then  reigning  mo- 
narch :  till  at  length  the  piety  of  queen  Anne  reftored  to 
the  churcb  what  had  been  thus  indiredly  taken  from  it.  r  286  3 
This  (he  did,  not  by  remitting  the  tenths  and  firft-fruits 
entirely  ;  but,  in  a  fpirit  of  the  trueft  equity,  by  applying 
thefe  fuperfluities  of  the  larger  benefices  to  make  up  the  de- 
ficiencies of  the  fmaller.  And  to  this  end  fhe  granted  her 
royal  charter,  which  was  confirmed  by  the  ftatute  2  Ann. 
c.  II.  whereby  all  the  revenue  of  firlt-fruits  and  tenths  is 
veiled  in  truftees  for  ever,  to  form  a  perpetual  fund  for  the 
augmentation  of  poor  livings.     This  is  ufually  called  queen 


(3)  The  archbifliops  and  biihops  have  four  years  allowed  for 
the  payment,  and  (hall  pay  one  quarter  every  year,  if  they  live  lb 
long  upon  the  bifhoprick  ;  but  other  dignitaries  in  the  church  pay 
theirs  in  the  fame  manner  as  re6lors  and  vicars. 

(4)  After  queen  Anne  had  appropriated  the  revenue  arifing 
from  the  payment  of  firft-frults  and  tenths  to  the  auo-inentation  of 
fmall  hvings,  it  was  confidered  a  proper  extenfion  of  this  principle 
to  exempt  the  fmaller  livings  from  the  incumbrance  of  thofe  de- 
mands ;  and,  for  that  end,  the  bifhops  of  every  diocefe  were  di- 
re£led  to  inquire  and  certify  into  the  exchequer  what  livings  did 
not  exceed  50/.  a  year  according  to  the  improved  value  at  that 
time  ;  and  it  was  further  provided,  that  fuch  hvings  fho-jld  be  d'tf- 
thargfd  from  thofe  dues  in  future. 


Vol.  I.  C  c 
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Anne's  bounty ;    which  has  been  iliil  farther  regulated  by 
lubfequent  ftatutes  0(5). 

°  5  Ann.  c.  24.     6  Ann.  c  27.     1  Geo.T.  ft.  2.  c.  10.     3  Geo.  I.  c.  10. 


(5)  Thefe  truflees  were  erected  into  a  corporation,  and  have 
authority  to  make  rules  and  orders  for  the  dillribution  of  this  fund. 
The  principal  rules  they  have  eftablidied  are,  that  the  fum  to  be 
allowed  for  each  augmentation,  fnall  be  200/.  to  be  laid  out  in-  j 
land,  which  Oial'l  be  annexed  for  ever  to  the  hving  ;  and  they  flvall  * 
make  this  donation,  firft,  to  all  livings  not  exceeding  10/.  a  year; 
then  to  all  Hvings  not  above  20/.  ;  and  fo  in  order,  whilft  any  re- 
main  under  50/.  a   year.      But  when   any  private  benefactor  will   J 
advance   200/.  the  truilees  will  give  another  200/.  for  the    ad. 
vancement  of  any  living  not  above  45/.  a  year,  though  it   fhould 
not  belong  to  that  clafs  of  hvings  which  they  are  then  augment- 
ing.    2  Burn.  Ec.  L.  260. 

Though  this  was  a  fplendid  inftance  of  royal  munificence,  yet 
it's  operation  is  flow  and  inconfiderable  ;  for  the  number  of  hvings  J 
certified  to  be  under  50A  a  year,  was  no  lefs  than  5597?  of  which 
2538  did  not  exceed  20/.  a  year  each,  and  1933  between  30/.  and 
50/.  a  year,  and  the  reft  between  20/.  and  30/.  ;  fo  that  there  were 
5597  benefices  in  this  country  which  had  lefs  than  23/.  a  year 
each  upon  an  average.  Dr.  Burn  calculates  that  from  the  fund  "^ 
.ilone,  it  will  require  339  years  from  the  year  1714,  when  it  com. 
menced,  before  all  thefe  hvings  can  be  raifed  to  50/.  And  if 
private  ber-fadors  fhould  contribute  half  as  much  a:,  the  fund, 
(which  is  very  improbable,)  it  will  require  226  years.  But  evea 
taking  this  fuppofuion  to  have  been  true  ever  fmce  the  eftabhfh- 
ment,  it  will  follow,  that  the  wretched  pittance  from  each  of  5597 
livings,  both  from  the  royal  bounty  and  private  benefadion,  can- 
not,   upon   an   average,    have  yet   been  augmented  9/.  a    year. 

2  Burn.  E.  L.  268.  Yet  it  muft  be  obferved,  that,  in  this  calcu- 
lation, he  has  not  taken  into  conf:deration  the  great  increafe  in 
the  rentals  of  all  eilaLcs  hnce  tlie  valuation  of  thefe  fmall  hvings 
was  made  in  the  time  of  queen  Anne.  Dr.  Burn  computes  the 
clear  amount  of  the  bounty  to  make  55  augmentations  yearly, 
that  is,  at   ii,oco/.  a   year;    but  fir  John   Sinclair,    Hill.  Rev. 

3  part,  198.  fays,  that  '*  this  branch  of  the  revenue  amounted  to 
<*  about  14,000/.  per  annun  i  and  on  the  lil  of  January  1735, 
«  the  governors  of  that  charity  poffeffcd^  befides   from  favings 

«  and 
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V.  The   next    branch   of    the  king's  ordinary   revenue 
(which,  as  well  as  the  fubfequent  branches,  is  of  a  hy  or 

**  and  private   benefaaions,  the  fum  of  152,500/.  of  old   Soulh 
•**   Sea  annuities,  and  4857/.  of  cafli  in   the   hands   of  their  trea- 
"  lurer :  the  ftate  of  that  fund  has  of  late  years  been  carefully 
concealed  ;    but   it  probably  yelds,  at  prefent,  frorr.  40  to  50 
"  thoufand  pounds /^r  annum.''    This  conjcdlure  muft  certainly  be 
very  wide  of   the    truth  of   the  cafe  ;    for  the    fource   of  this 
fund    is  fixed  and  permanent,    except  the  variation    depending 
Upon  the  contingency  of  vacancies,  which  will  be  more  or  fewer 
m  different   years.     And  vrhat  objeft  can  the  commiffioners    have 
in   the  accumulation  of  this  fund  ?     For    that   accumulation  can 
only  arife  by  depriving  the  poor  clergy  of  the  alTiilance  which  was 
intended  them,    and   to  enrich   the  fucceffor  at  the   expence  of 
the  wretched  incumbent  of  the  prefent  day.      The  condition   of 
the  poor  clergy  in  this   country  certainly  requires   fome  further 
natioaal  provifion.     Neither  learning,  rehgion,  nor  good  morals, 
can  fecure  poverty  from  contempt   in   the    minds   of  the  vulgar. 
The  immenfe  inequality  in  the  revenues   of   the  minifters  of  the 
gofpel,    not    always    refulting    from   piety    and   merit,    naturally 
excites   difcontent  and  prejudices   againft    the    prefent  eftablifh- 
ment  of  the  church.      If  the  whole  of    the   profits    and  emolu- 
ments of  every  benefice   for  one   year  were   appropriated   to  this 
purpofe,  an  effed  would  be  produced  in  20  or  30  years,  which 
will  require  300  by  the  prefent  plan.  This  was  what  was  originally 
underflood   by  the  firft -fruits,   and  what  aaually,  within  the  laft 
300  years,  was  paid  and  carried  out  of  the  kingdom   to  fupport 
the  fuperftition  and  folly  of  popeiy.     If  upon  any  promotion  to  a 
benefice  it  was  provided  that  there  fhould  be  no  vacancy  or  cef- 
fion  of  former  preferment   till   the  end  of  the  year,  who  could 
complain  ?     The  perfon  promoted  would  be  deprived  of  no  right 
or  property  which  he  had  previouily  enjoyed  :    and  even  if  there 
were  any  minds  fo   fanguine   as  to  confider  themfelves  certain  of 
fuGccfs,  it  would  be  but  a  temporary  difappointment  of  their  hopes  : 
and  taxes  are  never  paid  with  fo  much  cheerfulnefs   and   alacrity 
as  upon   the   accefliou  of  good  fortune.     It  would  certainly  foon 
yield  a  fupply  which  would  communicate  both  comfort  and  re- 
Ipedability  to  the  indigent  clergy. 

A  great  effeft  would  be  produced,  if  one  half,  or  any  confi- 
d-rable  proportion,  were  fo  applied.  I  am  happy  to  find  that  a 
iurther  pruv^on    tor   the   inferior  clergy  h^s  been  lately  recom- 

C  €  2  mended 
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temporal  n?,ture)  conHfts  in  the  rents  and  profits  of  the  de- 
mefiie  lands  of  the  crown.     Thefe  demefne  lands,  terrae  do- 
tninkales  regis^  being  either  the  iliare  referved   to  the  crown 
at  the  original   diilribution  of  landed   property,  or  fuch  as 
came   to   it   afterwirds  by  forfeitures  or  other  means,  were 
antiently  very  large   and  exteniive  ;  compriiing   divers   ma- 
nors, hoiloiirs,  and  lordfhips;  the  tenants  of  which  had  very 
peculiar  privileges,   as  will  be  ihewa  in   the  fecond  book  of 
thefe  commentaries,   when  we  fpeak  of  the   tenure    in   an- 
rient  demefne.       At  prefent  they  are  contracted   within   a 
very  narrow  compafs,   having  been  almoil  entirely  granted 
away  to  private  fubjetls.     This  has    occafioned   the  parlia- 
ment frequently  to  interpofe  -,  and,  particularly,  after  king 
V/iniam  III.  had   greatly  impovcrifhed   the  crown,   an   a6l 
paiTed  f*,    whereby  all  future  grants  or  leafes  from  the  crown 
for  any  longer   term  than  thirty-one  years  or  three  lives  are 
declared   to  be  void  ;    except  with  regard   to  houfes,  which 
may  be  granted  for  fifty  years.      And   no  reverfionary   leafe 
can  be  made,   fo  as  to   exceed,  together  wirh  the  eftate  in 
being,    the    fame  term  of   three  lives  or  thirty-one   years : 
that  is,    "v^here   there  is  a   fubfifling  leafe,    of  v/hich  there 
are  twenty  years  ftili  to  come,  the  king  cannot  grant  a   fu- 
ture intereft,   to  commence  after  the   expiration  of  the  for^ 
mer,  for  any  longer  term  than   eleven  years.     The    tenant 
I    i«7  T  muil  alfo   be  made  liable   to  be  punifhed   for  committing 
wailc;    and   the  ufual    rent   mufi   be    referved,   or,  where 

P  I  Ann,  ft,  I.  c,  7. 


r  -« 


mended  by  fome  of  the  leading  cbaraclers  in  both  houfes  of  par- 
ikn-,ent.  See  particukirly  the  fpecch  of  the  right  honourable  lir 
Wiliiam  Scott,  delivered  in  the  houfe  of  commons  on  April  7th 
1802,  upon  a  bill  relative  to  the  non-refidence  of  the  clergy. 

By  the  46  Geo.  III.  c.  133.  a  very  noble  donation  of  6000/. 
a  year  was  granted  for  the  augmentation  of  fmall  livings  not  ex- 
cfcdiR-r  150/.  a  year.  For  by  that  llatute  it  is  enabled  that  all  fuch 
livings  may  be  difcharged  from  the  payment  of  the  land-tax,  with- 
cut  any  confideration  for  it ;  provided  the  whole  annual  amount' 
fbail  not  Cicee  J  CoqoL 

2  there 
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there  has  ufually  been  no  rent,  one  third  of  the  clear  yearly 
value  •!.  The  misfortune  is,  that  this  a£l  was  made  too 
late,  after  almofl  every  valuable  poiTcluon  of  the  crown  had 
been  granted  away  for  ever,  or  elfe  upon  very  long  leafes; 
but  may  be  of  fome  benefit  to  pofterity,  when  thofe  leaf&s 
come  to  expire  (6). 

VI.  Hither  might  have  been  referred  the  advantages 
which  ufed  to  arife  to  the  king  from  the  profits  of  his  mi- 
litary tenures,  to  which  moil  lands  in  the  kingdom  were 
fubje<n:,  till  the  ftatute  laCar.  II.  c.  24.  which  in  great 
meafure  abolifiied  them  all :  the  explication  of  the  nature  of 
which  tenures  mud  be  poilponed  to  the  fecond  book  of  thefe 
commentaries.  Hither  alfo  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption  :  which 
was  a  right  enjoyed  by  the  crow.n  of  buying  up  provifions 
and  other  neceflaries,  by  the  incerventlon  of  the  king's  pur- 
veyors, for  the  ufe  of  his  royal  houfshold,  at  an  appraifed  va- 
luation, in  preference  to  all  others,  and  even  without  confent 
of  the  owner:  and  alfo  of  forcibly  imprefiing  the  carriages 
and  horfes  of  ti\Q  fubjecl,  to  do  the  king's  bufinefs  on  the 
public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  fettled  price.  A  prerogative  which  prevailed 
pretty  generally  throughout  Europe,  during  the  fcarcity  of 
gold  and  filver,  and  the  high  valuation  of  money  confequen- 
tial  thereupon.  In  thofe  early  times  the  king^s  houfehold  (as 
well  as  thofe  of  inferior  lords)  were  fupported  by  fpecific 
renders  of  corn,  and  other  victuals,  from  the  tenants  of  the 
refped^ive  demefnes ;  and  there  was  alfo  a  continual   mar- 

1  In  like  manner  by  the  civil   law,     ated,  but  only  let  to  farm.     Ci:i.  /.li- 
the inheritance  ox  fundi  fatrimonisles  of     t.  Ol. 
the  imperial  crowa  could  not  be  alien- 


(6)  By  the  26  Geo.  III.  c.  87.  amended  by  30  Geo.  III.  c.  50. 
commillioncrs  were  appointed  to  inquire  into  the  lUte  and  condi- 
tion of  the  woods,  forefts,  and  land   revenues   beloii'^iag   to  the 
■own,  and  to  fell  fee-farm  and  other  unimproveabl^  rent*. 

€03  kct 
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ket  kept  at  the  palace  gate  to  furnifli  viands  for  the  royal  ufe '. 
And  this  anfwered  all  purpofes,  in  thofe  ages  of  fimplicity,  fo 
long  as  the  king's  court  continued  in  any  certain  place.  But 
when  it  removed  from  one  part  of  the  kingdom  to  another  fas 
was  formerly  very  frequently  done)  it  was  found  neceflary  to 
t  288  ]  fend  purveyors  beforehand  to  get  together  a  fufficient  quantity 
of  provifions  and  other  neceflaries  for  the  houfehouid  :  and, 
left  the  unufual  demand  ihould  raife  them  to  an  exhorbitant 
price,  the  powers  before  mentioned  wtre  vcfted  in  thefe  pur- 
veyors :  who,  in  procefs  of  time,  very  greatly  abufed  their 
authority,  and  became  a  great  opprelnon  to  the  fubje^l^ 
though  of  little  advantage  to  the  crown ;  ready  money  in 
open  market  (when  the  royal  refidence  was  more  perma- 
nent, and  fpecie  began  to  be  plenty)  being  found  upon 
experience  to  be  the  beft  proveditor  of  any.  Wherefore  by 
degrees  the  powers  of  purveyance  have  declined,  in  foreign 
countries  as  well  as  our  own  :  and  particularly  were  abo- 
Jiflied  in  Sweden  by  Guflavus  Adolphus  towards  the  be- 
ginning oF  the  laft  century  *.  And,  with  us  in  England, 
having  fallen  into  difufe  during  the  fufpenfion  of  mo- 
narchy, king  Charles  at  his  reftoration  confented,  by  the 
fame  ftatute,  to  refign  entirely  thefe  branches  of  his  re- 
venue and  power :  and  the  parliament,  in  part  of  recom- 
pence,  fettled  on  him,  his  heirs  and  fucceflbrs,  for  ever| 
the  hereditary  exercife  of  fifteen  pence  per  barrel  on  all 
beer  and  ale  fold  in  the  kingdom,  and  a  proportionable  fun> 
for  certain  other  liquors.  So  that  this  hereditary  excife,  the 
nature  of  which  (hall  be  farther  explained  in  the  fubfequent 
part  of  this  chapter,  now  forms  the  fixth  branch  of  hi^ 
liiajefty*s  ordinary  revenue. 

VII.  A  SEVENTH  branch  might  alfo  be  computed  to  have 

-  arlfen   from   wine    licenfes;    or    the   rents    payable  to    the 

crown  by  fuch  pcrfons  as  are  licenfed  to  fell   wine  by  retail 

throughout    England,    except   in   a   few   privileged    places, 

Thefe  were    firft    fettled   on    the  crown     by    the    ftatute 

'  4  In|l.  273.  '  Mo4.  Un.  Hift.  xxxiii.  220. 

12  Car, 

! 

"     •  ■  i 
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12  Car.  11.  c.  a5.  and,  together  with  the  heredirary  exciCe, 
made  up  the  equivalent  in  value  for  the  lofs  fuftained  by  the 
prerogative  in  the  abolition  of  the  military  tenures,  and  the 
right  of  pre-emption  and  purveyance  :  but  this  revenue  was 
abolidied  by  the  ftatute  30  Geo.  II.  c.  rp.  and  an  annual, 
fum  of  upwards  of  7000/.  per  annum,  ifTalng  out  of  the 
new  (lamp  duties  impofed  on  wine  licenfcs,  was  fettled  on 
the  crown  in  it's  ftead. 

VIII.  An  eighth  branch  of  the  king's  ordinary  revenue  is   [  289  ] 
ufually  reckoned  to  confift    in   the  profits  arifing   from  his 
forefts.     Forefiis  are  wafte  grounds  belonging  to  the  king, 
replenifhed  with  all  manner  of  beads  of  chafe   or  venary  -, 
which  are  under  the  king's  protedion,  for  the  fake  of  his 
royal  recreation  and  de'ight :  and,   to  that  end,  and  for  pre- 
fervation  of  the  king's  game,  there  are  particular  laws,  pri- 
vileges, courts  and  offices  belonging  to  the   king's  forefts  ; 
all  which  will  be,  in  their  turns,  explained  in  the  fabfequent 
books  of  thefe  commentaries.    What  we  are  now  to  confider 
jre  only  the  profits  arifing  to  the  king  from   hence,  which 
confift  principally  in  amercements  or  fines  levied  for  offences 
againft  the  foreft-laws.     But  as  few,  if  any,  courts  of  this 
kind  for  levying  amercements'  have  been  held  fince  1632, 
8Car.  I.  (7)  and  as,  from  the  accounts  given  of  the   pro- 
ceedings  in  that  court    by  our    hift.ories    and    law-books », 
nobody  would  now  wifti    to  fee    them   again  revived,  it   is 
needlcf^  (at  leaft  in  this  place)   to  purfuc   this  inquiry  any 
farther. 

^  Roger  North,   in  his  life  of  lord  have  met   with  no  report  of  k's  pro- 
keeper  North,    (43,  44.)  mentions  an  ceedings. 
eyre,  or  iter^  to  have  been  held  fouth  &f  *  I  Jones,  :;67-— 298. 
Trent  foon  after  the  reftoration ;  but  I 


(7)  This  was  one  of  the  odious  methods  adopted  by  Car.  I.  to 
r^ife  a  revenue  without  the  aid  of  parliament, 

C  c  4  IX.  The 
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IX.  Th£  profits  srifing   from    the  king's  ordinary  courts 
of  juftice  make  a  ninth  branch  of  his  revenue.       And  thefe 
confift  net  only  in  fines  impofed  upon  offenders,  forfeitures 
of  recognizances,  and  amercements  levied  upon  defauhers  ; 
but  alfo  in  certain  fees  due  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  fetting  the  great  feal   to  charters,  original 
writs,  and  other  forenfic  proceedings,  and  for  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwife  to 
infure  their  title.     As  none  of  thefe  can  be  done  without  the 
immediafe  intervention  of  the  king,  by  hinifelf  or  his  ofTicers* 
the  law  allows  him  certain  perquifites  and  profits,  as  a  re- 
compence    for   the   trouble   he    undertakes  for  the    public. 
Thefe,  in  proccfs  of  time,  have  been  almoft  all  granted  out 
to  private  perfons,  or  elfe  appropriated  to  certain  particular 
ufes :  fo  that,    though   our  law-proceedings  are  ftill  loaded 
L  -^9^  3   with  their  payment,  very  little  of  them  is  now  returned  into 
the  king's  exchequer;    for  a   part    of  vvhofe    royal  main- 
tenance they  were  originally  intended.     All  future  grants  of 
them,  however,  by  the  ftatute  i  Ann.  ft.  i.  c.  7.  are  to  en- 
dure for  no  longer  time  than  the  prince's  life  who  grants 
them. 

2.  A  TENTH  branch  of  the  king's  ordinary  revenue^  faidj 
to  be  grounded  on  the  confidcration  of  his  guarding  and  pro- 
i     tecting  the  feas  from  pirates  and  robbers,  is  the  right  to  royal 
fJJj,  which  are  whale  and  (lurgeon  :  and  thefe,   when  either  \ 
thrown  afhore,  or  caught  near  the  coafl,  are  the  property  of 
the  king,  on  account'  of  their  fuperior  excellence.      Indeed  i 
our  anceftors  feem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right '.  it  being  the  prerogatives  of  the 
kings  of  Denmark  and  the  dukes  of  Normandy  ";   and  from 
one  of  thefe  it  was  probably  derived  to  our  princes.      It   ii 
exprefsly  claimed  and  allowed    in  the  ftatnte  de  praerogativt 
regis  ^  :  and  the  mod  antient  treatifes  of  law  now  extant  make^ 

'  Plowd.  315.  Gr.  Coujlum.  sap.  17. 

"»  SiitXiih.Jfjurt  Sueonum.  I.  %.  t.S,        *  J?  Edw,  11.  c,  11, 

mention 
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mention  of  it  *  ;  though  they  feem  to  have  made  a  cii{lin61ion 
between  whale  and  (turgeon,  as  was  incidcntalrly  obferved  in 
a  former  chapter  ^. 

XT.  Another  maritime  revenue,  and  founded  partly  upon 
the  fame  reafon  (8),  is  that  of  (liipwrecks  :  which  are  alfo 
declared  to  be  the  king's  property  by  the  fame  prerogative 
ftatute  17  Edw.  II.  c.  1 1.  and  were  fo,  long  before,  at  the 
common  law.  It  is  worthy  obfervatlon,  how  greatly  the 
law  of  wrecks  has  been  altered,',and  the  rigour  of  it  gradually 
foftened  in  favour  of  the  diftrefled  proprietors.  Wreck,  by 
the  antient  common  law,  was  where  any  fhip  was  loft  at  fea, 
and  the  goods  or  cargo  were  thrown  upon  the  land  •,  in  which 
cafe  thefe  goods,  fo  wrecked,  were  adjudged  to  belong  to  the 
king  :  for  it  was  held,  that,  by  the  lofs  of  the  (hip,  all  pro- 
perty was  gone  out  of  the  original  owner  ^.  But  this  was 
undoubtedly  adding  forrow  to  forrow,  and  was  confonant 
neither  to  reafon  nor  humanity.  "Wherefore  it  was  fiirfl  or-  [  291  ]] 
dained  by  king  Henry  I.  that  if  any  psrfon  efcaped  alive  out 
of  the  fhip  it  (hould  be  no  wreck ' ;  and  afterwards  king 
Henry  II.,  by  his  charter  ^^  declared,  that  if  on  the  coafts  of 

*  Braf^on,  /.  3.  e.  3.    Britton,  1. 17.  ^  Dr.  &  St.  d.  2.  c.  51. 

Fleta,    /.  I.    e.  45  b*  4j6.      Memorand.  »  Spelm.  Cod.  apud  Wilkins,  305. 

Scaccb\Il.  %^  Edzu.  J.  37.  prefixed  to  **  26  May,  A.  D.  1 1 74.      I  Rym. 

Maynard's  year-book  of  Edward  II.  Foed.  36. 

y  Ch.  4.  page  223. 


(8)  I  fhould  rather  pre  fume  that  this  prerogative  was  founded 
upon  general  principles  of  policy  and  convenience  ;  for  if  every 
perfon  was  permitted  to  carry  home  v.'hat  he  found  upon  the  fea> 
coaft,  the  true  owner  would  fland  a  very  poor  chance  of  recover- 
ing back  his  property  :  therefore,  for  the  benefit  of  the  owner, 
the  law  places  it  in  the  cuftody  of  the  fherifF  or  a  public  officer  of 
the  crown,  where  It  v.-ill  be  preferved  fafcly  and  honellly,  arvi  to 
whom  the  owner  is  directed  to  make  inquiries  for  the  property  he 
has  loft. — And  at  a  time  when  a  rightful  claimant  is  defpaired  ol\ 
it  is  very  properly  appHed  to  the  augmentation  of  the  public  re- 

fisher 
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IX.  The  profits  arifing   from    the  king's  ordinary  courts 
of  juftice  make  a  ninth  branch  of  his  revenue.      And  thefe 
confift  not  only  in  fines  impofed  upon  offenders,  forfeitures 
of  recognizances,  and  amercements  levied  upon  defaulters  ; 
but  alfo  in  certain  fees  due  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  fetting  the  great  feal   to  charters,  original 
writs,  and  other  forenfic  proceedings,  and  for  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwife  to 
infure  their  title.     As  none  of  thefe  can  be  done  without  the 
immediate  intervention  of  the  king,  by  himfelf  or  his  officerSi 
the  law  allows  him  certain  perquifites  and  profits,  as  a  re- 
compence    for   the   trouble   he    undertakes  for  the    public.    J 
Thefe,  in  proccfs  of  time,  have  been  almoft  all  granted  out    ] 
to  private  perfons,  or  elfe  appropriated  to  certain  particular 
ufes :  fo  that,    though   our  law-proceedings  are  dill  loaded 
C  -^9^  3  with  their  payment,  very  little  of  them  is  now  returned  into 

the  king's  exchequer;    for  a   part    of  whofe   royal  main-    « 
tenancc  they  were  originally  intended.     All  future  grants  of  * 
them,  however,  by  the  ftatute  i  Ann.  fl.  i.  c.  7.  are  to  en- 
dure for  no  longer  time  than  the  prince's  life  who  grants 
them. 

Oi.  A  TENTH  branch  of  the  king's  ordinary  revenue^  faid 

to  be  grounded  on  the  ccnfideration  of  his  guarding  and  pro- 

i     testing  the  feas  from  pirates  and  robbers,  is  the  right  to  royal 

Jifi,  which  are  whale  and  fturgeon  :  and  thefe,   when  either 

thrown  afhore,  or  caught  near  the  coaft,  are  the  property  of 

the  king,  on  account'  of  their  fuperior  excellence.    ^  Indeed 

our  anceftors  feem  to  have  entertained  a  very  high  notion  of 

the  importance  of  this  right  •  it  being  the  prerogatives  of  the 

kings  of  Denmark  and  the  dukes  of  Normandy  "  j  and  from 

one  of  thefe  it  was  probably  derived  to  our  princes.      It   is 

exprefsly  claimed  and  allowed    in  the  ftatute  de  praerogativa 

regis  "^  :  and  the  mod  antient  treatifes  of  law  now  extant  make 

*  Plowd.  315.  G'r.  CouJJum.  tap.  If. 

»  Stienih. //^>r<  Sueonum.  L  %.  (,^,        *  J?  Edw.  IL  c,  11, 
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mention  of  it  '^  j  though  they  feem  to  have  made  a  di{lin£lion 
between  whale  and  (turgeon,  as  was  incidcntaMy  obferved  in 
a  former  chapter  ^. 

XT.  Another  maritime  revenue,  and  founded  partly  upon 
the  fame  reafon  (8),  is  that  of  fliipwrecks:  which  are  alfo 
declared  to  be  the  king's  property  by  the  fame  prerogative 
Itatute  17  Edw.  II.  c.  1 1.  and  were  fo,  long  before,  at  the 
common  law.  It  is  worthy  obfervation,  how  greatly  the 
law  of  wrecks  has  been  altered,,and  the  rigour  of  it  gradually 
foftened  in  favour  of  the  diftrefled  proprietors.  Wreck,  by 
the  antient  common  law,  was  where  any  fhip  was  loll  at  fea, 
and  the  goods  or  cargo  were  thrown  upon  the  land  ;  in  which 
cafe  thefe  goods,  fo  wrecked,  were  adjudged  to  belong  to  the 
king  :  for  it  was  held,  that,  by  the  lofs  of  the  fhip,  all  pro- 
perty was  gone  out  of  the  original  owner  ^.  But  this  was 
undoubtedly  adding  forrow  to  forrow,  and  was  confonant 
neither  to  reafon  nor  humanity.  Wherefore  it  was  (irft  or-  ([  291  ]] 
dained  by  king  Henry  I.  that  if  any  ptrfon  efcaped  alive  out 
of  the  fhip  it  (hould  be  no  wreck ' ;  and  afterwards  king 
Henry  II.,  by  his  charter  ^^  declared,  that  if  on  the  coafts  of 

*  Bracflon,  /.  3.  e.  3.    Brkton,  c.  17.  ^  Dr.  &  St.  d,  2.  c.  51. 

Fleta,    /.  I.    c.  45  ISf  4j6.      Memorand.  *  Spelm,  Cod.  apud  Wilkins,  305. 

Scaccb\  II.  i^Ediv.I.  37.  prefixed  to  ^  26  May,  A.  D.  1 1 74.      I  Rym. 

Maynard's  year-book  of  Edward  II.  Foed.  36. 

y  Ch.  4.  page  223. 


(8)  I  fhould  rather  pre  fume  that  this  prerogative  was  founded 
upon  general  principles  of  policy  and  convenience  ;  for  if  every 
perfon  was  permitted  to  carry  home  v.'hat  Ke  found  upon  the  fea- 
coaft,  the  true  owner  would  ftand  a  very  poor  chance  of  recover- 
ing back  his  property  :  therefore,  for  the  benefit  of  the  owner, 
the  law  places  it  in  the  cuftody  of  the  fherifF  or  a  public  officer  of 
the  crown,  where  It  Vv-iil  be  preferved  fafely  and  honeftly,  aad  to 
whom  the  owner  is  dire6led  to  make  inquiries  for  the  property  he 
has  loft. — And  at  a  time  v/hen  a  rightful  claimant  is  defpaired  of,, 
it  is  very  properly  appHed  to  the  augmentation  of  the  public  re- 
vrinue,. 

fisher 
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either  England,  Poi£lf>u,  Oleron,  or  Gafcony,  any  fhipfiiould 
be  diftrelTed,  and  either  man  or  beaft  (hould  cfcape  or  be  found 
therein  alive,  the  goods  {hould  remain  to  the  owners,  if  they 
claimed  them  within  three  months  ;  but  otherwife  fnould  be 
cfteemed  a  wreck,  and  fliould  belong  to  the  king,  or  other 
lord  of  the  franchife.  This  was  acjain  confirmed  with  im- 
provements  by  king  Richard  the  firft  ;  who,  in  the  fecond 
year  of  his  reign  ^,  not  only  eftabliihed  thefe  conceflions,  by 
ordaining  that  the  owner,  if  he  was  fhipwrecked  and  efcaped, 
**  omtjes  res  fuas  liheras  et  quieias  haheret^^  but  alfo,  that,  if 
he  periihed,  his  children,  or  in  default  of  them  his  brethren 
and  fillers,  fhould  retain  the  property  ;  and,  in  default  of 
brother  or  filler,  then  the  goods  fhould  remain  to  the  king  ^ 
And  the  daw,  as  laid  down  by  BraQon  in  the  reign  of 
Henry  III.,  feems  ftill  to  have  improved  in  it's  equity.  For 
then,  if  not  onjy  a  dog  (for  inllance)  efcaped,  by  which  the 
owner  might  be  difcovered,  but  if  any  certain  mark  were  fet 
on  the  goods,  by  which  they  might  be  known  again,  it  was 
held  to  be  no  wreck  *^.  And  this  is  certainly  mod  agreeable  to 
reafon  ',  the  rational  claim  of  the  king  being  only  founded  upon 
this,  that  the  true  owner  cannot  be  afcertained.  Afterwards, 
in  the  ftatute  of  Weftminfter  the  firfl:  ^,  the  time  of  limitation 
of  claims,  given  by  the  charter  of  Henry  II.,  is  extended  to  a 
year  and  a  day,  according  to  the  ufage  of  Normandy  ^  :  and 
it  ena6ls,  that  if  a  man,  a  dog,  or  a  cat,  efcape  alive,  the 
vefTel  fhall  not  be  adjudged  a  wreck.  Thefe  animals,  as  in 
Bradlon,  are  only  put  for  examples  ^  ;  for  it  is  now  held*,  that 
^  292  1  not  only  if  any  live  thing  efcape,  but  if  proof  can  be  made  of 
the  property  of  any  of  the  goods  or  lading  which  come  to 
fhore,  they  fhall  not  be  forfeited  as  wreck.  The  ftatute  further 
ordains,  that  the  fherifFof  the  county  fhall  be  bound  to  keep 

^  Rog.  Hoved.  In  Rh.  I.  "  ut    d^    re   tarn    luSluofa    compendium 

^  In    lilce    manner  Condf.ntine    the  '■*■  JeBetur?^* 

great,  finding  that  by  the  imperial  law  Braft.  /.  3.  c.  3. 

the  revenue  of  wrecks  was  given  to  the  ^  3  Edw.I.  c.  4. 

prince's  treafury  or  Jifcus,  reftrained  it  s  Qy,  C$ujlum.  c.  \  7. 

by  an  edict  {Cad.  11.  5.  i.)  and  ordered  *»  Flet.  /.  i.  c.  44.      a  Inft.  167.     5 

them  to  remain  to  the  owners,  adding  Rep.  107. 

this  humane  expoftulation,  "  Cluod  emm  '  Hamilton  v.  Davies,  Trin.  11  Geo^ 

^  jui  habet  Jifcus  in  alicna  calamitat e  y  II J.  B.  R* 

the 
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the  goods  a  year  and  a  day,  (as  In  France  for  one  year,  agree- 
ably to  the  maritime  laws  of  Oieron  \  and  in  Holland  for  a 
year  and  a  half,)  that  if  any  man  can  prove  a  property  in 
them,  either  in  his  own  right  or  by  right  of  reprefentation  ^, 
they  fhall  be  reftored  to  him  without  delay  ;  but,  if  no  fuch 
property  be  proved  within  that  time,  they  then  fhall  be  the 
king's.  If  the  goods  are  of  a  perifhable  nature,  the  fheriff 
may  fell  them,  and  the  money  (hall  be  liable  in  their  (lead  ^. 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchife  \  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after  the 
year  and  day  •". 

It  is  to  be  obferved,  that,  in  order  to  conftitute  a  legal 
lureck^  the  goods  muft  come  to  land.  If  they  continue  at  fea, 
tiie  law  diftinguifties  them  by  the  barbarous  and  uncouth 
appellations  of  jet/am,  fiotfam^  and  ligan,  Jetfam  is  where 
goods  are  qalt  into  the  fea,  and  there  (ink  and  remain 
under  water  :  fiotfam  is  where  they  continue  fwimming 
on  the  furface  of  the  waves :  ligan  is  where  they  are  funk  in 
the  fea,  but  tied  to  a  co'k  or  buoy,  in  order  to  be  found 
again".  Thefe  are  alfo  the  king's,  if  no  owner  appears 
to  claim  them  ;  but  if  any  owner  appears,  he  is  entitl<?d  to 
recover  the  pofTeflion.  For  even  if  they  be  cad  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  ftiip,  the 
pwner  is  not  by  this  a£t  of  neceflity  conftrued  to  have  re- 
nounced his  property »  :  much  lefs  can  things  ligan  be  fup- 
pofed  to  be  abandoned,  fince  the  owner  has  done  all  in  his 
power  to  affert  and  retain  his  property.  Thefe  three  arc 
therefore  accounted  fo  far  a  dillindt  thing  from  the  former, 
that  by  the  king's  grant  to  a  man  of  wrecks,  things  jetfam,  [  293  1 
fiotfam,  and  ligan  will  not  pafs  ?. 

^   §  28.  dat  na-ju  caufa^  ejlc'tuniur^  hae  dom'tno- 

^  %  Ind.  168.  rum  permanent.       Q:ii(z  palam    ej},  eas 

Plowd,  166.  non  CO  ammo  ejici^  quod  quit  babene  nolit 

^  2  Inft.  166.  Bro.  A5r.  tit,  JVreck.  L,Jl.  2.  I.  ^  48. 
n  5  Rep.  ig6.  p  j  Rep.  108. 

P  Quae  tnim  re:  in  Umpejiate^  ievatf 

"WliECKS, 
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Wrecks,  in  their  legal    accepfation,   are  at  prefent  not 
very  frequent  :  for,  if  any  goods  come  to  land,  it  rarely  hap- 
pens, fnice  the  improvement  of  commerce,  navigation,  and 
correfpondence,  that  the  owner  is  not  able  to  aflert  his  pro- 
perty vi'ithin  the  year  and  day  limited  by  law.      And  in  order 
to  preferve  this  property  entire  for  him,  and  if  poffible  to  pre- 
vent v^Tecks  at   all,  our  laws  have  made  many  very  humane 
regulations  ;  in  a  fplrit  quite  oppofite  to  thofe  favage   laws, 
which  formerly  prevailed  in  all  the  northern  regions  of  Eu- 
rope, and  a  few  years  ago  were   ftill  faid  to  lubfiil  on    the 
coalls  of  the  Baltic  fea,  permitting  the   inhabitants  to  feize 
on  what  ever  they  could  get  as  lawful  prize  :  or,  as  an  author 
of  their  own   exprefles  it,   "  in  naufragorum  miferia   et  cala- 
**-  m'ltate  ianquain  vultures  ad praedam  currere  "i."     For  by  the 
ftatute   27  Edw.  III.  c.  13.  if  any  fnip  be  loft  on  the  fliore, 
and  the  goods  come  to  land,  (which  cannot,  fays  the  ftatute, 
be  called  wreck,)  they  fhall  be  prefently  delivered  to  the  mer- 
chants, paying  only  a  reafonable  reward  to  thofe  that  faved 
and  prcferved  them,  which  is  entitled y^?^^^^.       Alfo  by  the 
common  law,  if  any  perfons  (other  than  the  flierifF)  take  any 
goods  fo  caft  on   fhore,    which  are  not  legal   wreck,    the 
owners  might  have  a  commifTion  to  inquire  and  find  them 
out,  and  compel  them  to  make  reftitution^     And  by  ftatute 
12  Ann.  ft.  2.  c.  18.  confirmed  by  4  Geo.  I.  c.  12.  in  order 
to  aflfift  the  diftreiTed,  and  prevent  the  fcandalous  illegal  prac- 
tices on  fome  of  oar  fea  coafts,   (too  fimilar  to  tllofe  on  the 
Baltic,)  it  is  ena6led,  that  all   head-officers  and   others  of 
towns  near  the   fea  (liall,   upon  application   made  to  them, 
fummon  as  many  hands  as  are  necefi^ary,  and  fend  them  to 
the  relief  of  any  fhip  in  diftrefs,  on  forfeiture  of  100/.  and, 
in  cafe  of  affiftance  given,  falva^ze  fliall  be  paid  by  the  owners, 
to  be  afTcfied  by  three  neighbouring  juftices.      All  perfons 
that  fecrete  any  goods  fhall  forfeit  their  treble  value  :   and  if 
r   294  ]  ^^^y  wilfully  do  any  a£t  whereby  the  fhip  is  loft  or  deftroycd, 
by  making  holes  in   her,  ftealing  her  pumps,  or  othcrwife^ 
they  are  guilty  of  felony,  without  benefit  of  clergy.    Laftly, 
by  the  ilatute  26  Geo.  II.  c.  19.  plundering  any  velTel  either 

5  Slieinh,  de  iirt  Suetu.  l.^.  c.  s.  *  ?•  N-  B.  112. 
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in  diflrefs,  or  wrecked,  and  whether  any  living  creature  be 
on  board,  or  not,  (for,  whether  wreck  or  otherwife,  it  ii 
clearly  noc  the  property  of  the  popul  ice,)  fuch  plundering, 
I  fay,  or  preventir.g  ih^  efoape  of  any  perfon  that  endeavours 
to  favs  his  life,  or  wounding  him  with  intent  to  deftroy  him, 
or  putting  out  falfe  liglits  in  order  to  bring  any  vefiel  into 
danger,  are  all  declared  to  be  capital  felonies*,  in  like  man- 
ner as  the  deftroying  of  trees,  fteeples,  or  otiier  dated  fea- 
marks,  is  puniflied  by  the  Ratute  8  Eiiz.  c.  13.  with  a  for- 
feiture of  100/.  or  outlawry.  Moreover,  by  the  ftatute  of 
George  II.,  pilfering  any  goods  caft  a  fhore  is  declared  to  be 
petty  larceny  ;  and  may  other  lalutary  regulations  are  made 
for  the  more  effeclually  prefervlng  ftiips  of  any  nation  in 
diflrefs 


\r,     i 


XII.  A  TWELFTH  branch  of  the  royal  revenue,  the  right 
to  mines,  has   it's  original  from   the  king*s   prerogative  of 
coinage,  in  order  to  fupp'y  him  with  materials  :  and   there- 
fore thofe  mines,  which  are  properly  royal,  and  to  which  the 
king  is  entitled  v/hen  found,  are  only  thofe  of  filver  and  gold  '. 
By  the  old  common  law,  if  gold  or  filver  be  fou-id  in  mines 
of  bafe  metal,  according  to  the  opinion  of  fome  the  whole 
was  a  royal  mine,  and  belonged  to  the  king  ;  though  others 
held  that  it  only  did  fo,  if  the  quantity  of  gold  or  filver  was 
of  greater  value  than  the  quantity  of  bafe  metal ".    But  now 
by  the  ftatutes    i  W.  &  M.    ft.  i.  c  30.  and  5  W.   &  M. 
c.  6.  this  difference  is  made  immaterial  ;  it  being  enacted, 
that  no  mines  of  copper,  tin,  iron,  or  lead,  (hall  be  looked 
upon  as  royal  mines,  notwithftanding  gold  or  filver  may  be 
extra6led  from  them  in  any  quantities  :  but  that  the  king,  or 
perfons  claiming  royal  mines  under  his  authority,   may  riave  [  295   ] 

*  By  the  civil  hw,  to  detlroy  perfons  tions,  p'-iniihed  with  tlie  otrr^oil  feverity 
ihlpwrecked,  or  prevent  their  laving  the  all  thole  who  negle£ted  to  aflift  any  fliip 
ihip,  is  Capital.      And  to  fieal  even  a  in  diiireis,  or  plundered  any  goods  caft 
plank  from  a  vefTel  in  diilrefs,  or  wreck-  on  fhore.      (Lindonbrog,  C«/.  ZZ.  aw- 
ed, makes  the  psrty  liable  to  anl'wer  for  t'lq.  146.  715."! 
the  wliole  flup  and  cargo.      (//'.  47.  9.         *  z  Inft.  577. 
3.')      The  laws  alio  of  the   Wifi^oths,         "   Plcv\-d.  336. 
agd  the  mod  early  Ne.npolitan  coafiitu- 

the 
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the  ore,  (other  than  tin  ore  in  the  counties  of  Devon  and 
Cornwall,)  paying  for  the  fame  a  price  ftated  in  the  a£t* 
This  was  an  extremely  reafonable  law  :  for  now  private 
owners  are  nor  difcouraged  from  working  mines,  through  a 
fear  that  they  may  be  claimed  as  royal  ones  ;  neither  does  the 
king  depart  from  the  jufl  rights  of  his  revenue,  fmce  he  may 
have  all  the  precious  metal  contained  in  the  ore,  paying  no 
more  for  it  than  the  value  of  the  bafe  metal  which  it  is  fup- 
pofed  to  be  ;  to  which  bafe  metal  the  land  owner  is  by  rea- 
fon  and  law  entitled. 

XIII.  To  the  fame  original  may  in  part  be  referred  the 
revenue  of  treafure-trove,  (derived  from  the  French  word, 
trover^  to  find,)  called  in  Latin  thefaurus  hiventus^  v/hich  is 
where  any  money  or  coin,  gold,  filver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown  ;  in  which  cafe  the  treafure  belongs 
to  the  king:  but  if  he  that  hid  it  be  known,  or  afterwards 
found  out,  the  owner  and  not  the  king  is  entitled  to  it ". 
Alfo  if  it  be  found  in  the  fea,  or  upon  the  earth,  it  doth  not 
belong  to  the  king,  but  the  finder,  if  no  owner  appears  '*'.  So 
that  it  feems  it  is  the  hidings  and  not  the  abandoning  of  it,  that 
gives  the  king  a  property  :  Bra6lon  ^  defigning  it,  in  the  words 
of  the  civilians,  to  be  **  vetus  depofttio  pecuniae ^  This  dif- 
ference clearly  arifes  from  the  difFsrent  intentions,  which 
the  law  implies  in  the  owner.  A  man,  that  hides  his  treafure 
in  a  fecret  place,  evidently  does  not  mean  to  relinquifli  his 
property  ;  but  referves  a  right  of  claiming  it  again,  when  he 
fees  occafion  :  and,  if  he  dies  and  the  fecret  alfo  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  fcatters  his  treafure  into  the  fea,  or  upon  the 
public  furface  of  the  earth,  is  conftrued  to  have  abfolutely 
abandoned  his  property,  and  returned  it  into  th*.  common 
ftock,  without  ary  intention  of  reclaiming  it :  and  therefore 
it  belongs,  as  in  a  ftate  of  nature,  to  the  firil  occupant,   or 

«  3  Inft.    132.      Dr.lt.    cf    SherifTs.        ^  Britt.  c.  17.     Finch.  177. 
c.  16.  *  /.  3.  c.  3.  ^  4. 

5  finder  5 
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finder  (9);  unlefs  the  owner  appearand  afiert  his  right,  which 
then  proves  that  the  lofs  was  by  accident,  and  not  with  an 
intent  to  renounce  his  property. 

Formerly  all  treafure-trove  belonged  to  the  finder  ^  ;  as 
was  alfo  the  rule  of  the  civil  law  ^  Afterwards  it  was  judged 
.expedient  for  the  purpofes  of  the  ftate,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  fo  found  to  the  king  : 
which  part  was  afligned  to  be  all  hidden  ireafure  ;  fuch  as  is 
cafually  loji   and   unclaimed,  and    aifo    fuch   as    is  defignedly 
abandoned^   ftill  remaining  the  right  of  tbe  fortunate  finder, 
i^nd  that  the  prince  (liall  be  entitled  to  this  hidden  treafure  is 
now  grown  to  be,   according  to  GroLius%  ^^  jus  commune^  et 
**  quafi  gentium :''  for  it   is  not   only  obfcrved,  he  adds,  in 
England,   but   in  Germany,  France,  Spain,   and  Denmark. 
The  finding  of  depofited  treafure  was  much  more  frequent, 
and  the  treafures  themfelves  more  confiderable,  in  the  infancy 
of  our  conftitution,  than  at  prefeni.    When  the  Romans,  and 
other  inhabitants  of  the  refpective  countries  which  compofed 
their  empire,  were  driven  out  by  the  northern  nations,  they 
concealed  their  money  under-ground  :  with  a  view  of  refort- 
ing  to  it  again  when  the  heat  of  the  irruption  iliould  be  over, 
and  the  invaders  driven  back  to  their  deferts.     But,  as  this 
never  happened,  the  treafures  were  never  claimed  ;  and  on  the 
death  of  the  owners   the  fecret  alfo  died  along  with  them. 
The  conquering  generals,  being  aware  of  the  value  of  thefe 
hidden  mines,  made  it  highly  penal  to  fecrete  them  from  the 
public  fervice.  In  England  therefore,  as  among  the  feudifts  •*, 
the  punifhment  of  fuch  as  concealed  from  the  king  the  find- 
ing of  hidden  treafure  was  formerly  no  lefs  than  death  ;  but 
now  it  is  only  fine  and  impriionment^. 

y  Brafton,  /.  3.  c.  3.     3  Inft.  133.  *•  Glanv./.  i.  r.  2.    Crag.  I.  16.  40. 

»  //.  41-  1.31-  *^  3  ^^'  T-ll'    ■  ^ 

»  dejar.b.  ISff.l.  2.  f.  8.  §  7. 


(9)  This  certainly  is  true,  though  it  cannot  be  reconciled  with 
the  learned  judge's  doctrine,  that  all  hona  vatantia  belong  to  the 
kiag.     See  p.  299. 

XIV.  Waifs, 
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XIV.  Waifs,  bona  ivaviatay  are  goods  ftoien,  and  waived 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.  Thefe  are  given  to  the  king  by  the  law,  as  a 
punifhment  -upon  the  owner,  for  not  himfelf  purfuing  the 
felon,  and  taking  away  his  goods  from  him  ^,     And  therefore 

C  297  ]  if  the  party  robbed  do  his  dihgence  immediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  freih  fint,) 
or  do  convidl  him  afterwards,  or  procure  evidence  to  convi6t 
him,  he  fhall  have  his  goods  again  ^.  Waived  goods  do  alfo 
not  belong  to  the  king,  till  feized  by  fomebody  for  his  ufe  ; 
for  if  the  party  robbed  can  feize  them  firft,  though  at  the 
diOiance  of  twenty  years,  the  king  (hall  never  have  them  ^ 
If  the  goods  are  hid  by  the  thief,  or  left  any  where  by  him, 
fo  that  he  had  them  not  about  him,  when  he  fled,  and  there- 
fore did  not  throw  them  away  in  his  flight;  thefe  alfo  arc 
not  bona  waviatay  but  the  owner  may  have  them  again  when 
hepleafes^.  The  goods  of  a  foreign  merchant,  though  fiolen 
and  thrown  away  in  flight,  fhall  never  be  waifs  ^  \  the  reafon 
whereof  may  be,  not  only  for  the  encouragement  of  trade, 
but  alfo  becaufe  there  is  no  wilful  default  in  the  foreign  mer- 
chant's not  purfuing  the  thief;  he  being  generally  a  ftranger 
to  our  laws,  our  ufages,  and  our  language. 

XV.  EsTRAYS  are  fuch  valuable  animals  as  are  found 
wandering  in  any  manor  or  iordfnip,  and  no  man  knoweth  the 
owner  of  them,  in  which  cafe  the  law  gives  them  to  the  king 

■     as  the  general  ov/ner  and  lord  paramount  of  the  foil,  in  recom- 
pence  for  the  damage  which  they  may  have  done  therein  (10)  : 

**  Ci'O.  Eliz.  694.  s  ^  Rep.  109. 

«  Finch. L.  212.  ^  Yiiz.Abr.  tit.  EJirgy.  i.    3  Bu'llr. 

^'  Ibid.  19. 


(10)  This  reafon  is  not  very  fatisfaftory  ;  for  the  king  being  the 
vhlmus  htsres  of  ail  the  land  in  the  kingdom,  they  mu/l  do  the  fame 
injury  to  his  intereil,  whether  they  are  grazing  in  one  place  or. 
another  out  of  the  king's  domains.  But  the  law  is  probably  founded 
upon  general  policy;  for  by  giving  the  eftray  to  the  king,  or  his 
irrantee,  and  not  to  the  finder^  the  owner  has  the  bcil  chance  of 

having 
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and  they  now  mod  commonly  belong  to  the  lord  of  the 
imanor,  by  fpecial  grant  from  the  crown.  But,  in  order  to 
veft  an  abfolute  property  in  the  king,  or  his  grantees,  they 
hiuft  be  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where  they  are  found  ;  and  then,  if  no 
man  claims  them,  after  proclamation  and  a  year  and  a  day 
pafled,  they  belong  to  the  king  or  his  fubftitute  without  re- 
demption ' ;  even  though  the  owner  were  a  minor,  or  under 
any  other  legal  incapacity  ^,  A  provifion  fimilar  to  which 
bbtained  in  the  old  Gothic  conftitution,  with  regard  to  all 
things  that  were  found,  which  were  to  be  thrice  proclaimed  ; 
primum  coram  comkibus  et  vlatoribtts  obviisy  deinde  in  proxima  [  298  J 
villa  vel paoO)  poflremo  coram  ecclefta  vel  judicio  :  and  the  fpace 
of  a  year  was  allowed  for  the  owner  to  reclaim  his  property'. 
If  the  owner  claims  them  within  the  year  and  day,  he  muft  pay 
the  charges  of  finding,  keeping,  and  proclaiming  them *".  ( 1 1 ) 
The  king  or  lord  has  no  property  till  the  year  and  day  pafTed: 
for  if  a  lord  keepeth  an  eflray  three  quarters  of  a  year,  and 
within  the  year  it  (Irayeth  again,  dnd  another  lord  getteth  it, 
the  firft  lord  cannot  take  it  again ".  Any  beafls  may  be 
cftrdys,  that  are  by  nature  tame  or  reclalmable,  and  in  which 
there  is  a  valuable  property,  as  ftieep,  oxen,  fwine,  and  horfes, 
which  we  in  general  call  cattle  ;  and  fo  rieta°  defines  them, 
pecus  vagans,  quod  nullus  petit,  fequttur  vel  adv7cat.  For  ani- 
mals upon  which  the  law  fets  no  value,  as  a  dog  or  cat,  and 

'  Mlrr.  c.  3.  §  TO.  ""  D2I-  Sh.  79. 

^  5  Rep.  108.     Ero.  Ahr.iit.  EJlray.  °  Finch.  l^-'iTJ. 

Cro.Eliz.  716.  o/.  I.  f.  43- 
'  Stiernh. r/^ji/r.  Gothor.1.  3.  c  5. 

having  his  property  reflored  to  him  ;  and  it  lefTens  the  temptation 
to  commit  thefts,  as  it  prevents  a  man  from  pretending  that  he 
had  found,  as  an"feftray,  what  he  had  adlually  flolen  ;  or  according 
to  the  vulgar  phrafe,  that  he  had  found  what  was  never  lofl. 

(11)  But  if  any  other  perfon  finds  and  takes  care  of  another'* 
property,  not  being  entitled  to  it  as  an  eftray,  the  owner  may  re- 
cover it  or  it's  value,  without  being  obliged  to  pay  the  expence* 
^f  keeping.     2  Bl.  Rep.  1 1 17.     2  Htn,  Bi  254. 

Vol.  I.  D  d  animaU 
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SLmvddih  firae  naturaey  as  a  bear  or  wolf,  cannot  be  confidered^ 
as  eftrays.  So  fwans  may  be  eftrays,  but  not  any  other  fowl  p  ; 
whence  they  are  faid  to  be  royal  fowl.  The  reafon  of  which 
dlfl:in£lIon  feems  to  be,  that,  cattle  and  fwans  being  of  a. 
reclaimed  nature,  the  owner's  property  in  them  is  not  lofl: 
-»  merely  by  their  temporary  efcape  ;  and  they  alfo,  from  their 
intiinfic  value,  are  a  fufRcient  pledge  for  the  cxpence  of  the 
lord  of  the  franchife  in  keeping  them  the  year  and  a  day.  For 
he  that  takes  an  eftray  is  bound,  fo  long  as  he  keeps  it,  to 
find  it  in  provifions  and  preferve  it  from  damage^^  and  may 
not  ufe  it  by  way  of  labour,  but  is  liable  to  an  adlion  for  fo 
doing  ^  Yet  he  may  milk  a  cow,  or  the  like  ;  for  that  tends 
to  the  prefervatlon,  and  is  for  the  benefit  of  the  animal  % 

Besides  the  particular  reafons  before  given  why  the  king 
(hould  have  the  feveral  revenues  of  royal  fifli,  flilpwrecks> 
treafure-trove,  waifs,  andeflrays,  there  is  alfo  one  general 
reafon  which  holds  for  them  all :   and  that  is,  becaufe  they 
are  bona  vacanfiay  or  goods  in  which  ho  one  elfe  can  claim  a 
property.    And  therefore  by  the  law  of  nature  they  belonged 
to  the  firft  occupant  or  finder  ;  and  fo  continued  under  the 
f   299  ]  imperial  law.     But,  in  fettling  the  modern  conftitutions  of 
moll  of  the  governments  in  Europe,  It  was  thought  proper 
(to  prevent  that  ftrife  and  contention,  which  the  mere  title 
of  occupancy  is   apt  to  create  and  continue,  and  to  provide 
for  the  fupport  of  public  authority  in  a  manner  the  lead  bur- 
thenfome  to  individuals)  that  thefe  rights  fliould  be  annexed 
to  the  fupreme  power  by  the  pofitive  laws  of  the  ftate.  And 
fo  it  came  to  pafs  that,   as  Bra£ton  expreiies  it  v  haec  quae 
72uUius  in  bofiis  funt,  et  olhn  fuerunt  inventor  is  de  jure  naturally 
jam  ejffiduntur  principis  de  jure  gentium  (12). 

P   7  Rep.  17.  *  Cro.  Jac.  148.     Noy.119. 

^  I  Roll.  Abr.  889.-  W.  I.  c.  12.    ^ 

"■  Cro.  Jac.  147* 


(12)  This  cannot  be  reconciled  with  what  the  learned  Judge  hat 
advanced  in  p.  295,  viz.  that  if  '*  any  thing  be  found  in  the  fea 
<*  or  upon  the  earth,  it  doth  not  belong  to  the  king  but  the  linder, 
'<  if  RO  owner  appears/'     That  certainly  is  the  law  of  England 

6  an? 
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XVI.  The  next  branch  of  the  king's  ordinary  revenue 
confifts  in  forfeitures  of  lands  and  goods  for  offences*,  hna 
confifcata^  as  they  are  called  by  the  civilians,  becaufe  they  be- 
longed to  thtjifius  or  imperial  treafury  -,  or,  as  our  lawyers 
term  themy  fori sfacf a;  that  is,  fuch  whereof  the  property  is 
gone  away,  or  departed  from  the  owner.  The  true  reaion 
and  only  fubftantial  ground  of  any  forfeiture  for  crimes  con- 
fift  in  this ;  that  all  property  is  derived  from  fociety,  being 
one  of  thofe  civil  rights  which  are  conferred  upon  individuals, 
in  exchange  for  that  degree  of  natural  freedom,  which  every 
man  mull  facrlfice  when  he  enters  into  foe ial  communities. 
If  therefore  a  member  of  any  national  community  violates 
the  fundamental  contradl  of  his  aflbciation,  by  tranfgrefiing 
the  municipal  Liw,  he  forfeits  his  right  to  fuch  privileges  as 
he  claims  by  that  contra6l  ;  and  the  ftate  may  very  juflly 
refume  that  portion  of  property,  or  any  part  of  it,  which  the 
laws  have  before  afTigned  him.  Hence,  in  every  ofFiince 
of  an  atrocious  kind,  the  laws  of  England  have  exa£l:ed  a 

and  which,  with  deference  to  the  learned  Judge,  is  the  general 
rule  with  regard  to   all  bona  vacanfhy  except  ia  the  particular  iu- 
ftances  in  wliich  the  law  has  given  them  to  the  king.     Thofe  in- 
ilances  are  exceptions,  which  prove  the  rule,  for  exprejfto  unius  ejl 
exc'ufio  alteriiis.     See  the  cafe  of  Armory  v.  Delamirie  in  Strange, 
505.  where  a  chimney-fwecper's  boy  recovered  from  a  goldfmith, 
who  detained  from  him  a  diamond  which  he  had  foiiiij,  the  valae 
of  the  fineft  diamond  which  would  fit  the  focket  from  which  it 
was  taken.     And  it  was  clearly  held,  that  the  boy  had  a  right  to 
it  againfi:  all  the  world,  except  the  owner,   v/ho  did  L3t  appear. 
I  cannot   but  think   that  the  learned  Judge   has    mifconccived 
the  fentence  in  Bradon,  which  i?  this,  Item  de  hii:,  qua:  pro  ivayvio 
hahmtur;ficut  de  aver  its  ^  uhi  non  apparet  dominusy  t:  qua  ol'im  fuerunt 
inventoris  de  jure  naturah,  jam  tfficiunfur  principis  de  jure  gentium. 
Here  the  qiu  o/iru  refers  only  to  the  two  antecedents  nvjwia  and 
averia,  or  perliaps  to  averia  only  ;   by  which  conilruclion  the  fen- 
tence is  confiftent,  and  the  whole  correal.     But  if  it  had  been  in- 
tended that  it  fhould  be  underftood  as  if  omnia  had  preceded  qnat  it 
would  have  been  fupeifiuous  to  have  inflanced  averla,  and  the 
fentence  would  cervainly  have  been  erroneous, 

D  d   2  total 
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total  coniifcatiori  of  the  moveables  or  perfonal  eftate  ;  and  in 
many  cafes  a  perpetual,  in  others  only  a  temporary,  lofs  of 
the  offender's  immoveables  or  landed  property  ;  and  have 
veiled  them  both  in  the  king,  who  is  the  perfon  fuppofed 
to  be  offended,  being  the  one  vifible  magiftrate  in  whom  the 
majefly  of  the  public  rcfides.  The  particulars  of  thefe  for- 
feitures will  be  more  properly  recited  when  we  treat  of  crimes 
E  3 CO  ]  and  mifdem.efnors.  I  therefore  only  mention  them  here,  for 
the  fake  of  regularity,  as  a  part  of  the  cenfm  regalis ;  and 
ibali  poftpone  for  the  prefent  the  farther  confideration  of  all 
forfeitures,  excepting  one  fpecies  only,  which  arifes  from  the 
misfortune  rather  than  the  crime  of  the  owner,  and  is  called 
a  deodar.d. 

By  this  is  meant  whatever  perfonal  chattel  is  the  imme- 
diate  occafion  of   the    death  of  any   reafonable   creature: 
which  is  forfeited  to  the  king,  to  be  applied  to  pious   ufesj 
and  diftributed  in  alms  by  hii  high  almoner"^,  though  for- 
merly deftined  to  a  more  fuperflitious  purpofe.     It  feenis  to 
have  been  originally  defigned,   in  the  blind  d^ys  of  poperv 
as  an  expiation  for  the  fouls  of  fuch  as  were  fnatched  away 
by  fudden   death  -,    and   for   that  purpofe  ought  properly  to 
have  been  given  to  holy  church'':  in  the  fame  manner  as 
the  apparel  of  a  ftranger,  who  was  found  dead,  was  applied 
to  purchafe  maifes  for  the  good  of  his  foul.     And  this  may 
account  for  that  rule  of  law,  that  no  deodand  is  due  where 
an  infant    under  the  age  of  difcretion   is   killed  by  a  fall 
from  a  cart,  or  horfe,  or  the  like,  not  being  In  m.otion  ^  \ 
v/hereas,  if  an  adult  perfon  falls  from  thence  and  is  killed, 
the  thing  is  certainly  forfeited.     For  the  reafon  given  by  fir 
Matthew  Hale  feems  to  be  very  inadequate,  Ws.  becaufe  an 
infant  is  not   able  to  take  care  of  himfelf ;   for  why  fhould 
the  owner  fave  his  forfeiture  on  account  of  the  Imbecihty 
of  the  child,   which  ought   rather  to  have  made  him  more 
cautious  to  prevent  any  accident  of  mifchief.^     The  true 
ground  of  this  rule  feems  rather  to  have  been,  that  the  child, 

••  I  Hal.  p.  C.  419.  Fleta,/.  1. 1.  IS*       Staunf.  P.  C.  20,  21. 

"^  ¥i\%\\.Aiir,ttt.  £tidtUment.pl.  a;.  *  3  Inft.  57.    1  Hal.  P.  C.  422- 

by 
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by  reafon  of  it's  want  of  difcretlon,  was  prefumed  incapable 
of  adlual  fin,  and  therefore  needed  no  dcodand  to  purchafe 
propitiatory  maffes :  but  every  adult,  who  died  in  actual  fin, 
flood  in  need  of  fuch  atonement,  according  to  the  humane 
fuperflition  of  the  founders  of  the  En^^lilh  law. 

Thus  ftands  the  law  if  a  perfon  be  killed  by  a  fall  from 
a  thing  (landing  ftill.  But  if  a  horfe,  or  ox,  or  other  animal, 
of  his  own  motion,  kill  as  v/ell  an  infant  as  an  adult,  or  if  C  3^^  3 
a  cart  run  over  him,  they  (hall  in  either  cafe  be  foi  felted  as 
deodands^;  which  is  grounded  upon  this  additional  reafon, 
that  fuch  misfortunes  are  in  part  owing  to  the  negligence  of 
the  owner,  and  therefore  he  is  properly  puniilied  by  fuch 
forfeiture.  A  like  punifhment  is  in  like  cafes  inflicted  by  the 
Mofaical  law  ^  ;  «  if  an  ox  gore  a  man  that  he  die,  the  ox 
*«  (hall  be  (toned,  and  his  flefh  fiiall  not  be  eaten."  And, 
among  the  Athenians  %  whatever  was  the  caufe  0/  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  caft  out  of 
the  dominions  of  the  republic  (13).  Where  a  thing,  not  in 
motion,  is  the  occafion  of  a  man's  death,  that  part  only  which 
is  the  immediate  caufe  is  forfeited  ;  as  if  a  man  be  climbing 
up  the  wheel  of  a  cart,  and  is  killed  by  falling  from  it,  th« 
wheel  alone  is  a  deodand  ^ :  but,  wherever  the  thing  is  in 
motion,    not  only  that  part  which    immediately  gives   the 

y  O.'/iiiia,  quae   movent   ad    moriem,  a  perfon  was  drowned,  was  ordered  to  be 

fuKt  Dso  danda.  Brz&on.  l.  2,-  c-  5'  filled  up,   under  the  infpecftion  of  the 

2  txod.xxi.  28.  coroner.     Fler.  /.  I.  <•.  25.  §  10.  Fitah. 

»  Aelchin.  cont.  Ctefipb.     Thus  too  Abr.  /.  corone.  416. 

by  our    ancient   law,  a  well  in    which  .      ^  i  Hal,  P.  C.  4-2. 


(13)  This  was  one  of  Draco's  laws  ;  and  perhaps  we  may  think 
the  judgment,  that  a  llatute  fhoiild  be  thrown  into  the  fea  for  hav- 
ing fallen  upon  a  man,  Icfs  abfurd,  when  we  refleil  that  there  may 
be  found  policy  in  teaching  the  mind  to  contemplate  with  horror 
the  privation  of  human  hfe,  and  that  our  familiarity  even  with 
an  infenfible  object  that  has  been  the  occafion  of  death,  may  lefleo 
that  fentiment.  Though  there  may  be  wifdom  in  withdrawing 
fuch  a  thing  from  public  view,  yet  there  can  be  none  in  treating  it 
as  if  it  was  capable  of  uuderilimding  the  ends  of  punifhmeat. 

D  d  3  wound. 
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wound,  (as  the  wheel,  which  runs  over  his  body,)  but  all 
things  which  move   with  it,  and  help   to  make  the  wound 
more  dangerous,  (as  the  cart  and  loading,  which  increafe  the 
predure  of  the  wheel,)  are  forfeited  *=:  It  matters  not  whether 
the  owner  were   concerned  in  the  killing  or  not  ;  for,   if  a  . 
man  kills  another  with  mv  fword,  the  fword  is  forfeited''  as 
an  accurfed  thing  ^.      And  therefore,   in  all  indictments  for 
homicide,  the  iuftrument  of  death  and  the  value  are  prefented   ■ 
and  found  by  the  grand  jury,   (as,  that  the  (Iroke  was  given 
by  a  certain  penknife,  value  fixpence,)  that   the  king  or  his 
grantee  may  claim  the  deodand  :  for  it  is  no  deodand,  unlets 
it  be  prefented  as  fuch  by  a  jury  of  twelve  men  ^     No  deo- 
da»ids  arc  due  for  accidents  happening  upon   ihe  high  fea, 
that  being  out  of  the  jurifdidlion  of  the  common  law  :  but  if 
[  302  ]  a  man  falls  from  a  boat  or  ihlp  in  frefh  water,  and  is  drowned, 
ii  hath  been  faid,  that  the  veiTel  and  cargo  are  in  ftr  Clnefs 
of  law  a  deodand  ^.     But  juries  have  of  late  very  frequently 
taken  upon  thcmfelves  to  mitigate  thofe  forfeitures,  by  find- 
ing only  fome  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occafion  of  the  death.     And   in   fuch  cafes, 
although  the   finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hatli  generally  refufed  to  in- 
terfere on  behalf  of  the  lord  of  the  franchife,  to  aflill  fo  un» 
equitable  a  claim '^  (14). 

*^  I  Hawk.  P.  C.  c.  16.  felicitatis    meae  numeratur,  hah-.tijfe  vrl 

^  A  fimilar  rule  obtained  among  the  aed'tjicajfe    aliquod    auo    homo  '  pcriretf 

antient  Goths.     Si  quis,   f^ie   nefciente,  Stiernhook  ^V  ;i/r.' Gs/Z>. /,  3.  f.  4. 

quocvnqiie  mco  telo  velinjxrumento  in  per-  .  ^  Dr.  &  St.  d.  2.  c.  5 1. 

Tiic  em  fuam  chutatur  ;  v^/  ex  aedibus  tncis  3  ^ofL  57' 

cadat^vei  Incidat  in  puteum  mcuir.^  quan^  ^  3  Inft.  58.      I  Hal.  P.  C.  423. 

tumvis  tedium  et  munitum,  'vclin  cutarac-  Moiioy  de  jure  niaritim.  2,  225. 

turn,  et  fuh  molsrJino  meo   confri:igatur,  ^  Foiler  of  homicide.  26<6. 

ipje  aliqua  muldia  pleSlar  ;  tit  in  part:  irt- 

(14)  But  would  it  not  be  much  better  that  laws  ftiould  be 
abolifhed,  the  pohcy  of  which  has  long  ceafedj  and  at  which  the 
underftan^ings  of  mankind  fo  ftrongly  revolt,  that  juries  are  in-* 
chned  to  trifle  with  their  oaths,  and  judges  to  encourage  ridiculous 
<liJlin£lions,  which  tend  to  bring    the  general  tdminiilration   of 


juftice  into  cojUempt  ? 
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Deodands,  and  forfeitures  in  general,  as  well  2s  wrecks, 
•treafure-trove,  royal  fifh,  mines,  waifs,  and  e  drays,  may  be 
granted  by  the  king  to  particular  fubjecls,  as  a  royal  fran- 
chife  :  and  indeed  they  are  for  the  mod  p;irt  granted  out  to 
the  lords  of  manors,  or  other  liberties  :  to  the  perverfion  of 
their  original  dcfign. 

XVII.  Another  branch  of  the  king's  ordinary  revenue 
arifes  from  efcheats  of  lands,  which  happen  upon  the  defe6l 
of  heirs  to  fucceed  to  the  inheritance ;  whereupon  they  in 
general  revert  to  and  veft  in  the  Icing,  who  is  elleemed,  in 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 
the  kingdom.  But  the  difcuflion  of  this  topic  more  properly 
belongs  to  the  fecond  book  of  thefe  commentaries,  wherein 
we  (hall  particularly  confider  the  manner  in  which  Lnds  may 
•be  acquired  or  lofl:  by  efcheat. 

XVIII.  I  PROCEED  therefore  to  the  eighteenth  and  lafh 
branch  of  the  king's  ordinary  revenue;  which  con fifts  in 
the  cuftody  of  idiots,  from  whence  we  (hail  be  naturally  led 
■to  confider  alfo  the  cuftody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under- 
flanding  from  his  nativity  ;  and  therefore  is  by  law  prefumed 
never  likely  to  attain  any.  For  which  reafon  the  cuftody  of  [  303  ] 
him  and  of  his  lands  was  formerly  vcfted  in  the  lord  of  the 
fee  ^  ;  (and  therefore  ftill,  by  fpecial  cuftom,  in  fome  manors 
the  lord  fliall  have  the  ordering  of  idiot  and  lunatic  copy- 
holders ^ ',)  but,  by  reafon  of  the  manifold  abufes  of  ihis  power 
by  fubje^ls,  it  was  at  laft  provided  by  common  confent,  that 
it  (hould  be  given  to  the  king,  as  the  general  confefvator  of 
his  people  ♦,  in  order  to  prevent  the  idiot  from  wafting  his 
eftate,  and  reducing  himfelf  and  his  heirs  to  poverty  and 
diftrefs  ^.  This  fifcal  prerogative  of  the  king  is  declared  in 
parliament  by  ftatute  17  Edw.  II.  c.  9.  which  directs  (in  af- 
firmance of  the  common  law  ')  that  the  king  (liall  have  ward 

*•   Flet.  /.I.  f.  II.  §10.  '  4  Rep.  126.    Monorand' Scau   ZO 

»  Dyer,  302.     HuU.  17.    Ncy.  27.        Ediv.I.    (orefixed  to  Maynard's  year- 
*  F.  N.  B.  JJZ.  book  of  Edw.  II.)  fol.  ao.  Z4. 
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of  the  lands  of  natural  fools,  talcing  the  profits  without  wade 
or  deftrutSlion,  and  (hall  find  them  neceffaries  ;  and  after  the 
death  of  fuch  idiots  he  {hall  render  the  eftate  to  the  heirs  : 
in  order  to  prevent  fuch  idiots  from  aliening  their  lands, 
and  their  heirs  from  being  difinherited  (15). 

By  the  old  common  law  there  is  a  writ  de  idiota  inquirendoy 
to  inquire  whether  a  man  be  an  idiot  or  not  ^ :  which  muft 
be  tried  by  a  jury  of  twelve  men  ;  and,  if  they  find  \i\TVipurus 
Idiota,  the  profits  of  his  lands  and  the  cuftody  of  his  perfon 
may  be  granted  by  the  king  to  fome  fubje^l,  who  has  interefl: 
enough  to  obtain  them  ".  This  branch  of  the  revenue  hath 
been  long  confidered  as  a  hardfhip  upon  private  families :  and 
fo  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  confideration 
of  parliament,  to  veil  this  cuftody  in  the  relations  of  the 
parry,  and  to  fettle  an  equivalent  on  the  crown  in  lieu  of  it  \ 
it  being  then  propofed  to  (hare  the  fame  fate  with  the  flavery 
of  the  feodal  tenures,  which  has  been  fince  aboliflied  °.  Yet 
few  inftances  can  be  given  of  the  oppreffive  exertion  of  it, 
fince  it  feldom  happens  that  a  jury  finds  a  man  an  idiot  a, 
nativitatej  but  only  non  compos  mentis  from  fome  particular 
time  j  which  has  an  operation  very  difFerent  in  point  of  law. 

"*  F.  N.  S.  232.  mon  fpeech,  by  that  ufual  expreflion  of 

°  This  power,    though  of  late  very     ^^gg'^g  a  man  for  a  fool, 
rarely  exerted,  is  ftill  alluded  to  in  com-         ^  4  Inft.  203.     Com.journ.  1610. 


{15)  The  jurifdlftion  which  the  chancellor  has  generally,  or 
perhaps  always,  exercifed  over  the  perfons  and  eflates  of  lunatics 
and  idiots,  is  not  neceiTarily  annexed  to  the  cuflody  of  the  great 
feal  ;  for  it  has  been  declared  by  the  houfe  of  lords,  "  that  the 
**  cuftody  of  idiots  and  lunatics  was  in  the  power  of  the  king,  who 
**  might  delegate  the  fame  to  fuch  perfon  as  he  fhould  think  fit." 
And  upon  every  change  of  the  great  feal,  a  fpepial  authority  under 
his  majefty's  royal  fign  manual  is  granted  to  the  new  chancellor 
for  that  purpofe.  Hence  no  appeal  lies  from  the  chancellor's  or- 
ders upon  this  fubjeft  to  the  houfe  of  lords,  but  to  the  king  iu 
cooncil.    Dom.  Proc.  14  Feb.  1726.  3  P.  Wms.  ic8. 

A  MAN 
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A  MAN  is  not  an  idiot  ^,  if  he  hath  any  glimmering  of 
Feafon,  fo  that  he  can  tell  his  parents,  his  age,  or  the  like 
common  matters.  But  a  man  v.ho  is  born  deaf,  dumb,  and 
blind,  is  looked  upon  by  the  law  as  in  the  fame  ftate  with  an 
idiot  "i  5  he  being  fuppofcd  incapable  of  any  undtrftanding, 
as  wanting  ail  thcfe  lenfcs  which  furnifli  the  human  mind 
Vt'ith  ideas. 

A  LUNATIC,  or  fjon  compos  merJhy  is  one  who  hath  had 
underftanding,  but  by  dlfeafe,  grief,  or  other  accident  hath 
]o^  the  ufe  of  his  reafon ', .  A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals  •,  fomecimes  enjoying  his  fenfee,  and 
fometimes  not,  and  that  frequently  depending  upon  the 
change  of  the  moon.  But  under  the  general  name  of  non 
compos  mentis  (which  fir  Edward  Coke  fays  is  the  moft  legal 
name')  are  comprized  not  only  lunatics,  but  perfons  under 
frenzies  or  who  lofe  their  intellects  by  difeafe  ;  "thofe  that 
groiu  deaf,  dumb,  and  blind,  not  being  born  fo  ;  or  fuch,  in 
fhort,  as  are  judged  by  the  court  of  chancery  incapable  of 
conducting  their  own  affairs.  To  thefe  alfo,  as  well  as 
idiots,  the  king  is  guardian,  but  to  a  very  different  purpof::^. 
For  the  law  always  imagines,  that  ihefe  accidental  misfor- 
tunes may  be  removed;  and  therefore  only  conftitutes  the 
crown  a  tiuftee  for  the  unfortunate  perfons.  to  protedl  their 
property,  and  to  account  to  them  for  all  profits  received,  if 
they  recover,  or  after  their  deceafe  to  their  reprefentatives. 
And  therefore  it  is  declared  by  the  ftatute  17  Edw.  II.  c.  10. 
that  the  kin?  flTall  provide  for  the  cuftody  and  fuflentation  of 
lunatics,  and  preferve  their  lands  and  the  profits  of  them  for 
iheir  ufe,  when  they  come  to  their  right  mind  ;  and  the  king 
fnall  take  nothing  to  his  own  ufe  :  and  if  the  parties  die  in 
fuch  eftate,  the  refidue  fhall  be  diftributed  for  their  fouls  by 
the  advice  of  the  ordinary,  and  of  courfe  (by  the  fubfequent 
amendments  of  the  law  of  adminiPiration)  (hall  now  go  to 
their  executors  or  adminiftrators. 

f  F.N.  B.  233.  Scacch.  20  Edtv.  L  in  Maynard's  year-  . 

*^  Co.  Litt.  4a.     Fletn,  /.  6.  c\  40.         book  of  Edw\  II.  ao.) 

^  Idiita  a  cafu  ct  i>'f  imitate.  (Mem.  ^   I  Inlt.  246. 

On 
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< 
On  the  iirfi  attack  of  lunacy,  or  other  occafional  infanity, 

while  there  may  be  hopes  of  a  fpeedy  refticution  of  reafon, 

it  is  ufual  to  confine  the  unhappy  objects  in  private  cuftody 

under  the  direction  of  their  nearell  friends  and  relations :  and 

the  legiflature,  to  prevent  all  abufes  incident  to  fuch  private 

cuRody,  hath  thought  proper  to  interpofe  it's  authority,  by 

ilatute  14  Geo.  III.  c.  49.  (continued  by  19  Geo.  III.  c.  15.) 

(16)  for  regulating  private  mad-houfes.     But,  when  the  dif- 

order  is  grown  permanent,  and  the  circumftances  of  the  party 

will  bear  fuch  additional  expence,  it  is  proper  to  apply  to  the 

royal  authority  to  warrant  a  lafling  confinement. 

r  205  3  The  method  of  proving  a  perfon  non  compos  is  very  fimilar 
to  that  of  proving  him  an  idiot.  The  lord  chancellor,  to 
whom,  by  fpecial  authority  from  the  king,  the  cuftody  of 
idiots  and  lunatics  is  entrufted  \  upon  petition  or  informa- 
tion, grants  a  commiffion  in  nature  of  the  writ  de  idiota  in- 
quirendoy  to  inquire  into  the  party's  ftate  of  mind  *,  and  if 
he  be  found  ?iofi  compos ^  he  ufually  commits  the  care  of  his 
perfon,  with  a  fuitable  allowance  for  his  maintenance,  to 
fome  friend  who  is  then  called  his  committee.  However, 
to  prevent  fmifter  praflices,  the  next  heir  is  feldom  permit- 
ted to  be  this  committee  of  the  perfon  ;  becaufe  it  is  his  in- 
tereft  that  the  parry  Ibould  die.  But  it  hath  been  faid,  there 
lies  not  the  fame  objection  againft  his  next  of  kin,  provided  he 
be  not  his  heir ;  for  it  is  his  intereft  to  preferve  the  lunatic's 
life,  in  order  to  increafe  the  perfonal  eftate  by  favings,  which 
he  or  his  family  may  hereafter  be  entitled  to  enjoy  ".      The 

*  3  p.  Wms.  108.  "  2  P.  Wms.  638. 


(16)  And   made  perpetual  by  26  Geo.  III.  c.91.      By  that 

flatute  no  perfon  (hall  confine  more  than  one  lunatic  in   a   houfe 

kept  for  the  reception  of  lunatics,  without  an  annual  licence  from 

the  college  of  phyficians  or  the  juftices  in  feflions,  under  a  penalty 

of  500/.     And  if  the  keeper  of  a  licenfed  houfe  receive  any  perfon 

as  a  lunatic,  without  a  certificate  from  a  phyfician,  furgeon,  or 

apothecary,  that  he  is  a  fit  perCgn  to  be  received  as  a  lunatic,  he 

{hail  forfeit  ico/. 

heir 
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heir  Is  generally  made  the  manager  or  committee  of  the 
eftate,  it  bemg  clearly  his  Intereft  by  good  management  to 
keep  it  in  condition  :  accountable  however  to  the  court  of 
chancery,  and  to  the  i:on  compos  himfelf,  if  he  recovers  ;  or 
otherwife,  to  his  adminiftrators. 

In  this  care  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours  ;  by  afligning  them  tutors  to  protedt  their  perfons,  and 
curators  to  manage  their  eftatcs.    But  in  another  inftance  the 
Roman  law  goes  much  beyond  the  EngliOi.     For,  if  a  man 
by  notorious  prodigality  v/as  in  danger  of  wafting  his  eftafe, 
he  was  looked  upon  as  non  compos y  and  committed  to  the  care 
of  curators  or  tutors  by  the  prsetor ".     And  by  the  laws  of 
Solon  fuch  prodigals  were  branded  with  perpetual  Infamy  ""» 
But  with  us,  when  a  man  on  an  inqueft  of  idiocy  hath  been  [  306  ] 
returned  an  withrift  and  not  an  idiot  "^y  no  farther  proceedings 
have  been  had.       And  the  propriety  of  the  praciice  itfelf 
feems  to  be  very  queftionable.     It  was  doubtleis  an  excellent 
method  of  benefiting  the  individual,  and  of  prefervingeftatcs 
in  families ;  but  it  hardly  feems  calculated  for  the  genius  of 
a  free  nation,  who  claim  and  exercife  the  liberty  of  ufing 
their  own  property  as  they  pleafe.     "  Sic  utere  tuoy  utalienum 
*'  non  laedaSy^  is  the  only  reftriclion  our  laws  have   given 
with  regard  to  oeconomical  prudence.    And  the  frequent  cir- 
culation and  transfer  of  lands  and  other  property,  which  can- 
not be  effected  without  extravagance  fomewhere,  are  perhaps 
not  a  little  conducive  towards  keeping  our  mixed  conititution 
in  it's  due  health  and  vigour. 

This  may  fuffice  for  a  ihort  view  of  the  king's  ordinavj 
revenue,  or  the  proper  patrimony  of  the  crown  ;  which  was 
very  large  formerly,  and  capable  of  being  increafed  to  a  maor- 
nitude  truly  formidable  :  for  there  are  very  few  eftates  in  the 
kingdom,  that  have  not,  at  fome  period  or  other  fince  the 

"   Sclent  praetoresyji   taiem   homin;m  amho  in  cur^tione,  Cfuamd'tu  vel  furiortis 

invenerint,  qui  neque  tempus  neque  fuitm  fanitatsm.,  "vel  ille  Lonos  mores y  receperlt*  ' 

expeiifarum   habet,  fed  bona  fua   dilate-  Ff.  27.   IC-   I. 
rando  et  dijppundo  profundity  curat orem  ^  Potter  Antiq.  b.  i.  c.  36. 

<tdarej  exemph  furiof ;  ci  tamdiu  erunt         "  'Zxo.  Abr^  tit.  Idiot,  4. 

Norman 
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Norman  conquefl:,  been  vefted  in  the  hands  of  the  king  by 
forfeiture,  efcheat,  or  otherwife.      But   fortunately  for   the 
liberty  of  the   fiibje£l,  this  hereditary  landed  revenue,  by  a 
feries  of  improvident  management,  is  funk  almoft  to  nothing ; 
and  the  cafual  profits,  arKing  from  the  other  branches  of  the 
iffifus  regalis,  are  likewife  almoft  all  of  them  alienated  from 
the  crown.     In  order  to  fupply  the  deficiencies  of  which,  we 
are  now  obliged  to  have  recourfe  to  new  methods  of  raifing- 
money,  unknown  to   our  early   anceftorr.  \  which  methods 
confiitute  the  kmg*s  extraordinary  revenue.     For,  the  public 
patrimony  being  got  inio  the  hands  of  private  fubje<ils,  it  is 
but  reafonable  that  private  contributions   fhould  fupply  rhe 
public    ferv'ice.     Which,  though  it  may  perhaps  fall  harder 
upon  fome  individuals,  whofe  anceftors  have  had  no  fhare  in 
the  general  plunder,  than  upon  others,  yet,  taking  the  nation 
throughout,  it  amounts  to  nearly  the  fame  ;    provided  the 
gain  by  the  extraordinary,  (hould  appear  to  be  no  greater  than 
the  lofs  by  the  ordinary,  revenue.   And,  perhaps,  if  every  gen- 
r  3-7  ]  tieman  in  the  kingdom  was  to  be  ftripped  of  fuch  of  his  lands 
as  were  formerly  the  property  of  the  crown  ;  was  to  be  again 
fubje^b  to  the  inconvenienciesot  purveyance  and  pre-emption, 
the  oppreiTion  of  forefl:  laws,  and  the  flivery  of  feodal  tenures  ; 
I  and  was  to  refign  into  the  king's  hands  all  his  royal  franchifes 

of  waifs,  wrecks,  eflrays,  treafure-trove,  mines,  deodands, 
forfeitures,  and  the  like  ;  he  would  find  himfelf  a  greater  lofer^ 
than  by  paying  his  quota  to  fuch  taxes,  as  are  neceflary  to  the* 
fupport  of  government.  The  thing  therefore  to  be  willied 
and  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total 
abolition  of  taxes,  which  v/ould  draw  after  it  very  pernicious 
confequences,  and  the  very  fuppofition  of  which  is  the  height 
of  political  abfurdity.  For  as  the  true  idea  of  government 
and  magiftracy  will  be  found  to  confifi:  in  this,  that  fome  few 
men  are  deputed  by  many  others  to  prefide  over  public  affairs,  ^ 
fo  that  individuals  may  the  better  be  enabled  to  attend  their 
private  concerns*,  it  is  neceffary  that  thofe  individuals  (hould 
be  bound  to  contribute  a  portion  of  their  private  gains,  in  or- 
der to  fupport  that  government,  and  reward  that  magiftracy, 
■vvhich  prote£ls  them  in  the  enjoyment  of  their  refpe(Qive 

properties,. 
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properties.  But  the  things  to  be  aimed  at  arc  wifJoin  and 
moderation,  not  only  in  granting,  but  alfo  in  the  method  of 
railing  the  neceflary  fupplies  ;  by  contriving  to  do  both  in 
fuch  a  manner  as  may  be  molt  -conducive  to  the  national 
welfare,  and  at  the  fame  time  moil  confident  with  oeconomy 
and  the  liberty  of  the  fubjeii ;  who,  when  properly  taxed, 
contributes  only,  as  was  before  obferved  y,  fome  part  of  his 
property,  in  order  to  enjoy  the  reit. 

These  extraordinary  grants  are  ufually  called  by  the  fy- 
nonymous  names  of  aids,  fu.bfidies,  and  fupplies ;    and  are 
granted,  we  have  formerly  feen  ^,  by  the  commons  of  Great 
Britain   in    parliament    aflembled  :    who,   when    they  have 
voted  a  fupply^to  his  majefty,  and  fettled  the  quantum  ol  that 
fupp'y,  ufually  refolve  therafelves  into  what  is  called  a  com- 
mittee of  ways  and  m.eans,  to  confide*  the  ways  and  means 
of  raifing  the  fupply  fo  voted.     And  in  this  committee  every 
member  (though  it  is  looked  upon  as  the  peculiar  province  [  308  J 
of  the  chancellor  of  the  exchequer)  may  propofe  fuch  fcheme 
of  taxation  as  he  thinks  will  be  lead  detrimental  to  the  pub- 
lic.    The  refolutions  of  this  committee,  when  approved  by 
a  vote  of  the  houfe,  are  in  general  efteemed  to    be  (as  it 
were,  final  and  conclufive.      For,  though  the  fupply  cannot 
be  adually  raifed  upon  the  fubje£l:  till  diredled  by  an  adt  of 
the  whole  parliament,    yet   no  monied  man  will  fcruple   to 
advance  to  the   government  any  quantity  of  ready  ca(h,  on 
the  credit  of  a  bare  vote  of  the  houfe  of  commons,  thougli 
no  law  be  yet  pafied  to  eftablifh  it. 

The  taxes,  which  are  raifed  upon  the  fubjecl,  are  either 
annual  or  perpetual.  The  ufual  annual  taxes  are  thofe  upon 
land  and  malt. 

I.  The  land  tax,  in  it's  modern  fliape,  has  fuperfeded  all 
the  former  methods  of  rating  either  property,  or  perfons  in 
refpe£l  of  their  property,  whether  by  tenths  or  fifteenths, 
fubfidies  on  land,  hydages,  fcutages,  or  talliages  ;  a  fhort 
explication  of  which  will  however  greatly  afllft  us  in  under- 
ftanding  our  antient  laws  and  hillory. 

y  paje  %%%,  *  page  169. 

Tenths, 
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Tenths,  and  fifteenths  %  were  temporary  aids  iflaing  out 
of  perfcual  property,  and  granted  to  the  king  by  parliament. 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  fubje61:  ;  when  fuch  moveables, 
or  perfonal   eltates,  were  a  very  different  and  a  much  lefs 
confiderable   thing  than  what  they  ufually  are  at  this   day. 
Tenths  are  faid  to  have  been  firll  granted  under  Henry  the 
fecond,  who  took  advantage  of  the  fafliionable  zeal  for  croi- 
fades  to  introduce   this  new  taxation,  in  order  to  defray  the 
expence  of  a  pious  expedition  to  Paleftine,  which  he  really  or 
feemingly  had  projected  againil  Saladine  emperor  of  the  Sa- 
racens \  whence  it  was  originally  denominated  the  Saladine 
tenth  ^.    But  afterwards  fifteenths  were  more  ufually  granted 
than  tenths.     Orighially  the  amount  of  thefe  taxes  was  un- 
r  309  ]  certain,  being  levied  by  aiTcflments  new  made  at  every  frefti 
-    grant  of  the  commons,  a  commiJion  for  which  is  preferved 
by  Matthew  Paris  «=  :  but  it  was  at  length  reduced  to  a  cer- 
tainty in  the  eighth  year  of  Edward  III.,  when,  by  virtue  of 
the  king's   commffiion,  new  taxations  were  made  of  every 
townftiip,  borough,    and  city  in  the  kingdom,  and  recorded 
in  the  exchequer  ;  which  rate  was,  at  the  time,  the  fifteenth 
part  of  the  value  of  every  townOiip,  the  whole  amounting  to 
about  29,00c/.  and  therefore  it  Itill  kept  up  the  name  of  a 
fifteenth,  when,  by  the  alteration  of  the  value  of  money  and 
the  rncreafe  of  perfonal  property,  things  came  to  be  in  a  very 
different  fituation.      So  that  when,  of  later  years,  the  com- 
mons granted  the  king  a   fifteenth,  every  parifli  in  England 
immediately  knew  their  proportion  of  it ;  that  Is,  the  fame 
Identical  fum  that  was  affeiTed  by  the  fame  aid  in  the  eighth 
of  Edward  III. ;  and  then  raifed  it  by  a  rate  among  them- 
felves,  and  returned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modern 
land  tax  :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introdudlion  of  our  military  tenures  ''';  when 

*  alnil.  77.     4lnft.  34.  -  '■     A.D.  il^z. 

^  Koved.  ^.I>.  n88.  Cttrte.  l.  719.        '^  Seethe  lecond  boak  of  thefe  ccm- 
Hume,  X.  329.  tnentaries. 

every 
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every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the   king  in  his   army  for  forty  days  in  every  year. 
But  this  perfonal  attendance   growing  troublefome  in  many 
refpetls,  the  tenants  found  means  of  compounding  for  it,  by 
firft  fending  others  in  their  (lead,  and  in  procefs  of  time  by 
making  a  pecuniary  fatisfa6lion   to  the  crown  in  lieu  of  it. 
This  pecuniary  fatisfadtion  at  laft  came  to  be  levied  by  afl<i(L 
ments,  at  fo  much  for  every  knight's  fee,  under  the  name  of 
fcutages ;  which  appear  to  have  been  levied  for  the  firft  time 
in  the  fifth  year  of  Henry  the  fecond,  on  account  of  his  ex- 
pedition to  Touloufe,  and  were  then  (I  apprehend)  mere  ar- 
bitrary compofitionsj  as  the  king  and  the  fubje£i  could  agree. 
But  this  precedent  being  afterwards  abufed  into  a  means  of  [  310  ] 
oppreflion,  (in  levying  fcutages  on  the  landholders  by  the 
royal  authority  only,  whenever  our  kings  went  to  war,  in  or- 
der to  hire  mercenary  troops  and    pay  their  conting-ent  ex- 
pences,)  it  became  thereupon  a  matter  of  national  complaint ; 
and  king  John  was  obliged  to  promife  in  his  magna  carta  % 
that  no  fcutage  (hould  be  impofed  without  the  confent  of  the 
common  council  of  the    realm.       This  claufe  was  indeed 
omitted  in  the  charters  of  Henry  III.,  where  ^   we  only  find 
it  ftipulated,  that  fcutages  (hould  be  taken  as  they  were  \iitd. 
tQ,  be  in  the  time  of  king  Henry  the  fecond.    Yet  afterwards, 
by  a  variety  of  flatutes  under  Edward  I.,  and  hisgrandfon  ^, 
it  was  provided,  that   the  king  fhall  not  take  any  aids  or 
talks,  any  talliage  or  tax,  but  by  tke  common  aflent  of  the 
great  men  and  commons  in  parliament. 

Of  the  fame  nature  with  fcutages  upon  knight's  fees  were 
the  afleffments  of  hydage  upon  ail  other  lands,  and  of  talliage 
upon  cities  and  burghs ''.  But  they  all  gradually  fell  into 
difufe  upon  the  introdu6lion  of  fubddies,  about  the  time  of 
king  Richard  II.  and  king  Henry  IV.  Thefe  were  a  tax,  not 
immediately  impofed  upon  property,  but  upon  perfons  in  re- 
fpeiSl  of  their  reputed  eftates,  after  the  nominal  rate  of  47.  in 

*  cap.  14.  ft.  4.  c.  I.     I4Edwr.  III.  ft.  2.  CI. 

^  9  Hen.  III.  c.  37.  ^  Msdox.  hift.  exch.  480. 

8  25  Edw.  I.  c.  5  &  6.      34  Edw.  I. 

-  the 
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the  pound  for  lands,  and  2s.  8iL  for  goods ;  and  for  thofe  of 
aliens  in  a  double  proportion.  But  this  aflcflinent  was  alfo 
made  according  to  an  antient  valuation  ;  wherein  the  com- 
putation was  fo  very  moderate,  and  the  rental  of  the  king- 
dom was  fuppofed  to  be  fo  exceeding  low,  that  one  fubfidy  of 
this  fort  did  not,  according  to  fir  Edward  Coke  ',  amount  to 
more  than  70,000/.,  whereas  a  modern  land  tax  at  the  fame 
rate  produces  two  millions.  It  v/as  antiently  the  rule  never 
to  grant  more  than  one  fubfidy  and  two  fifteenths  at  a  time  : 
but  this  tule  was  broken  through  for  the  firft  time  on  a  very 
prefliing  occaGon,  the  Spanlfh  invafion  in  1588  ;  v/hen  the 
parliament  gave  queen  Elizabeth  two  fubfidies  and  four-fif- 
teenths. \  Afterwards,  as  money  funk  in  value,  more  fubfidies 
were  given  5  and  wc  have  an  inllance  in  the  firft  parliament 
of  1640,  of  the  king's  defiling  twelve  fubfidies  of  the  com- 
[  311  3  mons,  to  be  levied  in  three  years;  which  was  looked  upon 
as  a'^ftartling  propofal :  though  lord  Clarendon  fays  ^,  thnt 
the  fpeaker,  ferjeant  Glanvilie,  made  it  manifeft  to  the  houfe, 
how  very  inconfiderable  a  fum  twelve  fubfidies  amounted  to, 
^  by  telling  'them  he  had  computed  what  he  was  to  pay  for 
them  himfelf  •,  and  when  he  named  the  fum,  he  being  known 
to-  be  poflcffed  of  a  great  eftate,  it  feemed  not  worth  any 
farther  deliberation.  And  indeed,  upon  calculation,  we 
fhall  find,  that  the  total  amount  of  thefe  twelve  fubfidies, 
to  be  raifed  in  three  years,  is  lefs  than  what  is  now  raifed  ia 
one  year,  by  a  land  tax  of  two  (hillings  in  the  pound. 

The  gjrant  of  fcutages,  talliages,  or  fubfidies  by  the  coin- 
tnons  did  not  extend  to  fpiritual  preferments  ;  thofe  being 
ufually  taxed  at  the  fame  tim.e  by  the  clergy  themfelves  in 
convocation  :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwife  they  were  illegal,  and  not  binding: 
as  the  fame  noble  writer  obferves  of  the  fubfidies  granted  by 
the  convocation,  which  continued  fitting  after  the  difiblu- 
tion  of  the  firft  parliament  in  164.0.  A  fubfidy  granted  by 
the  clergy  was  after  the  rate  of  ^s.   in  the  pound  according 

^  4  Ina.  33.  fe  Hift.  b.  ».  »  4  bill.  53. 

to 


to  the  valuation  of  their  livings  in  the  king's  books;  and 
amounted,  as  fir  Edward  Coke  tells  us ',  to  about  20,000/. 
While  this  cuftom  continued,  convocations  were  wont  to  fit 
as  frequently  as  parliaments :  but  the  iaft  fubfidies,  thus 
given  by  the  clergy,  were  thofe  confirmed  by  ftatute 
15  Car.  II.  cap.  10.  fince  which  another  method  of  taxatioa 
has  generally  prevailed,  which  takes  in  the  clergy  as  well  as 
the  la.ty:  in  recompence  for  which  the  beneficed  clergy 
have  from  that  period  been  allowed  to  vote  at  the  eleftion 
of  knights  of  the  {hire  ■"  ;  and  thenceforward  alfo  the  prac. 
Jice  of  giving  ecclefiaftical  fubfidies  hath  fallen  into  total 
dilufe. 

The  lay  fubfidy  was  ufually  raifed  by  commiffioners  ap- 
pointed  by  the  crown,  or  the  great  officers  of  ftate :  and  there- 
lore  m  the  begmning  of  the  civil  wars  between  Charles  I.  and 
his  parliament,  the  latter  having  no  other  fufficient  revenue  ,  „ 
to  fupport  themfelves  and  th»Jr  meafures,  introduced  the  ^  ^ 
prattice  of  laying  weekly  and  monthly  a.Tcfllr.ents  °  of  a  fpe- 
c.fic  fum  upon  the  feveral  counties  of  the  kingdom  ;  to  be 
ievied  by  a  pound  rate  on  lands  and  pcrfonal  eflates  ;  which 
>vere  occafionally  continued  during  the  whole  ufurpation. 
fometimes  at  the  rate  of  ,20,00c/.  a  month,  fometimes  at 
inferior  rates  °.  After  the  reftoration  the  antient  method  of 
granting  fubfidies,  inftead  of  fuch  monthly  afl-efTments,  was 
twice  and  twice  only,  renewed;  vh.  in  ,663,  when  four 
fubfid.es  were  granted  by  the  temporally,  and  four  by  the 
clergy;  and  in  ,670,  when  8co,ooo/.  was  raifed  by  way  of 
fubfidy,  which  was  the  Iaft  time  of  raiCng  fupplies  in  that 

m'^n'u'^/'n.    •«.        «  °  0"e  of  thefe  bills  of  affeffinent   in 

•f  exfh    c°  ""''  '''•      ^'''•''''-     '''''  ^'  P-^--^  -  Scob.U^.  c"ie" 

•lexcn    c.  4,  tion,  400.  (17) 

"  ap  Nov.    4  Mar.  1642. 


— J 

A 


(17)  Sir  John  Sinclair  has  giren  the  proportions  to  be  levied 
upon  each  county  of  an  alTeirment  of  70,000/.  a  „,onth  in  the  year 
1660,  m  h,s  H.llory  of  the  Public  Revenue,  i  part,  ,80 

Vol.  I.  Ee 
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manner  ( 1 8).  For,  the  monthly  afleflliients  being  now  efta- 
biiftied  by  cuftom,  being  raifed  by  commiflioners  named  by 
parllan-icnt,  and  producing  a  more  certain  revenue  ;  from 
that  time  forwards  we  hear  no  more  of  fubddies,  but  occa- 
fional  aiTcffments  were  granted  as  the  national  emergencies 
required.     Thefe  periodical  aflcflments,  the  fubfidies  which 


(i8)  No  CubAdies  were  granted  either  by  the  laity  or  clergy 
after  1663,  15  Car.  II.  c.  9  &  ic.     The  learned  Judge  has  been 
milkd  by  the  title  to  the  ad  of  the  22  and  23  Car.  II.  c.  3.  in  the 
year   1670,  when  he  declares  it  was  the  laft  time  of  raifmg  fup- 
phes  by  way  of  fubfidy  ;  for  the  title  of  it  is,  «'  An  ad  to  grant  a 
"  fubfidy  to  his  majeily  for  fupply  of  his  extraordinary  occafions." 
But  although,  among  a  great  variety  of  other  taxes,   is.  in    the 
pound  is  to  be  raifed  upon  land,  yet  the  mode   of  colleding  it  is 
totally  different  from  the   forip.er  iubfidy  alTeffment :  it  is  to  be 
levied  by  exadly  the  fame   plan  and  arrangements  which  were 
afterwards  adopted  in  the  4  W.  &  M. "   And  according  to  the  re- 
gulations in  the  ftatute  4  \V.  &  M.  c.  j .  and  the   valuation  of 
eftates  made  at  that  time,  the  parliament  every  year  at  prefent 
renews  the  grant  of  the  land-tax,  and  orders  it  to  be  colleded. 
All  the  material  claufes  of  the   ilatute  in  the  22  &  23  Car.  II. 
are  copied  wr^.7/iw  in  that  of  the  4  W.  &  M. ;  the  ad  of  Charles 
is  not  printed  in  the  common  editions  of  the  Statutes  at  Large,  but 
it  is  (riven  at  length  in  Keble's  edition.    And  even  then  this  fcheme 
of  taxing  landed  property  was  not  a  novelty,  for  it  was  firft  intro- 
duced in  the  time  of  the  commonwealth.      The  fubftance  of  this 
plan  maybe  feen  in  an  ad  for  an  afieffment  to  raife  60,0:0/.  a 
iRonth  in  Scobell's  ads,  1656,  c.  12. 

To  thofe  \vho  have  leifure  and  opportunity,  it  might  afford  en- 
terta'nment  to  inquire  what  was  the  difference  of  the  affeffments 
tetyrned  into  the  exchequer  in  the  years  1656,  1670,  and  1692. 
>or  befides  tiie  prefent  difprop®rtion  in  the  affeffment  ;ieceffarily 
arifina  from  a  more  improved  cultivation  of  land  in  fome  counties, 
it  is  commonly  fuppcfed  thai  there  was  an  original  inequahty  in 
the  valuation  of  eftates,  froni  the  liberahty  or  fraud  of  the  owners 
andaffeffors  in  their  reprefentations  of  the  value,  according  to  their 
attachment  ov  averfion  t©  tlie  new  government. 

preceded 
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preceded  them,  and  the  more  antient  fcutage,  hydage,  and 

talhage,  were  to  ail  intents   and  purpofes  a   land  tax  ;  and 

the  affelTments  were  fometimes  exprefsly  called   fo  ?.      Yet 

a  popular  opinion  has  prevailed,  that  the  land  tix  was  firfl: 

introduced  in  the    reign  of   king  William  III. ;  becaufe  m 

the  year  1692  a  new  alL-fTment  or  valuation   of  eftates  was 

made  throughout  the  kingdom  :  which,  though  by  no  means 

a  perfea  one,  had  this   efFea,  that  a  fupply  of  500,000/. 

was  equal  to  is.  in  the  pound  of  the  value  of  the   eftates 

given  in.     And  according  to  this  enhanced  valuation,  from 

the  year  1693   to  the  prefent,  a  period  of  above  fourfcore 

years,  the  land  tax  has  continued  an   annual   charge   upon 

the  fubjea  ;  above  half  the  time  at  4/.  in  the  pound,  fome- 

times  at  3/.,   fometimes  at  2/.,  twice ^  at  i/.,  but  without 

any  total  intermiffion.      The  medium  has  been  3/.  3^.  in 

the  pound  ;  being  equivalent  with  twenty-three  antient  fub- 

fidies,  and  amounting  annually  to  more  than   a  million  and 

a  half  of  money.     The  method  of  raifing  it  is  by  charging  r  3,3  ] 

a  particular  fum  upon  each  county,  according  to  W  valua- 

tion   g,ven  in,  ^.  D.    1692:  and   this  fum  is  affefTed   and 

raifed  upon  individuals  (their  perfonal  eftates,  as  well  as  real 

bemg  liable  thereto)  by  commiffioners  appointed  in  the  a^ 

bemg   the  principal   landholders    of  the  county,  and  their 

officers  (19). 

^^P^Com.  jouxn.     .6   Jun.       9  Dec.         s  in  the  years  1732  and  1733. 


(19)  By  the  ftatute  38  Geo.  III.  c.  60.  the  preamble  of  which 
ftates,  "  that  it  may  materially  conduce  to  ftrengthening  and 
fupportmg  the  public  credit,  and  to  augmenting  the  uatior's 
refources  at  this  important  conjundure,  that  the  duty  now 
payable  for  one  year  on  land  fhould  be  made  perpetual,  but 
fubjea  to  redemption  and  purchafe,  on  transferring  to  the 
commiffioners  for  the  redudion  of  the  national  debt  a  certain 

^ITT""  °f  '"^''"^  '^""'^^  ^"  "^^""^^  ^b-ein  ftated,--  ft  is 
enaaed  that  the  land-tax  fhall  be  raifed  and  paid  yearly  to  his 
ma^ftyand  his  heirs  for  ever,  fubjed  to  redemption  under  ct 


^  ^  *  tjia 
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II.  The  other  annual  tax  is  the  malt,  tax ;  which  is  a 
fum  of  750,000/.  raifed  every  year  by  parliament,  ever  fmcc 
1697,  by  a  duty  of  6d,  in  the  bufhel  on  malt,  and  a  pro- 
portionable  fum  on  certain  liquors,  fuch  as  cyder  and  perry, 
which  might  otherwife  prevent  the  confumption  of  malt. 
This  is  under  the  management  of  the  commlflioners  of  the 
excife  j  and  is  indeed  itfelf  no  other  than  an  annual  excife, 
the  nature  of  which  fpecles  of  taxation  I  (hall  prefently  ex- 
plain  :  only  premifing  at  prefent,  that  in  the  year  1760  an 
additional  perpetual  excife  of  3^/.  per  buftiel  was  laid  upon 
malt;  to  the  produce  of  which  a  duty  cf  i^  per  cent,  or 
nearly  an  additional  halfpenny  per  bufhel,  was  added  in 
1779(20):  and  that  in  1763  a  proportionable  excife  was 
laid  upon  cyder  and  perry,  but  fo  new-modelled  in  1766, 
as  fcarce  to  be  worth  colle61;ing(2i). 


tain  rules  and  conditions.  This  ad  was  afterwards  amended  by 
feveral  other  ads,  all  of  which  were  repealed,  and  the  provifions 
confolidated  and  amended  by  the  llatute  42  Geo.  III.  c.ii6. 
The  confideration  for  redemption  ihall  (generally  fpeaking)  be 
fd  much  capital  flock  of  the  three  pounds  per  centum  confoHdated 
annuities,  or  the  three  pounds  per  centum  reduced  annuities,  as 
will  yield  a  dividend  exceeding  the  amount  of  the  land-tax  re- 
deemed by  one-tenth  part  thereof.  This  ftock  may  be  transferred 
by  the  purchafer  all  at  once,  or  by  inftalments,  and  in  certain 
cafes  the  redemption  may  be  made  by  payments  in  money. 

The  regulations  of  the  ftatute  are  far  tod  numerous  to  be  far- 
ther detailed  in  a  note. 

(20)  And  in  the  next  year,  a  further  additional  duty  of  6 J.  a 
feulhel  was  laid  upon  malt.  But  by  the  confolidation  ad,  27  Geo. 
HI.  c.  13.  theie  duties  are  repealed  ;  iind,  in  lieu  of  them  9j^. 
is  laid  upon  every  bufhel  of  malt  in  England,  and  half  as  much  in 
Scotland.  Sir  John  Sinclair  ftates,  that  from  Michaelmas  1 787  to 
Michaelmas  1788,  the  net  produce  of  the  perpetual  excife  upon 
malt  was  724,786/. ;  the  annual  excife  603,317/. ;  the  duties  upon 
beer,  1,666,152/.  ;  upon  Britifli  fpirits,  509,167/.  :  fo  that  barley- 
yielded  a  clear  revenue  of  3,503,422/.  3  Sine.  125. 

(21 )  Though  the  land-tax  is  fuppofed,  and  ftated  in  the  annual 
i,^,  to  raife,  at  44-,  in  the  p^und,  an  iacome  of  i, 989,67  j/.  7J-.  lold, 

fur 
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The  perpetual  ta^^es  are, 

I.  The  cuftoms  ;  or  the  duties,  toll,  tribute,  or  tariff,  pay- 
able upon  raerchandlze  exported  and  imported.  The  confi- 
derations  upon  which  this  revenue  (or  the  more  antient  part 
of  it,  which  arofe  only  from  exports)  was  invefted  in  the 
king,  were  faid  to  be  two^  ;  i.  Becaufe  he  gave  the  fubject 
leave  to  depart  the  kingdom,  and  to  carry  his  goods  along  with 
him.  2.  Becaufe  the  king  was  bound  of  common  right  to 
maintain  and  keep  up  the  ports  and  havens,  and  to  protect 
the  merchant  from  pirates.  Some  have  imagined  they  arc 
called  with  us  cuftoms,  becaufe  they  were  the  inheritance  of 
the  king  by  immemorial  ufage  and  the  common  law,  and  noc 
granted  him  by  any  ftatute ' :  but  fir  Edward  Coke  hath 
clearly  fhewn  \  that  the  king's  firft  claim  to  them  was  by 
grant  of  parliament  3  Edw.  L  though  the  record  thereof  is  not  [  314  j 
now  extant  (22).     And  indeed  this  is  in  exprefs  words  coa- 

'  Dyer,  165.  *  2  Inft.  58,  59. 

*  Dyer,  43.  //.  24. 


for  England  ;  and  47,954/.  i^.  zJ.  fpr  Scotland ;  making  in  all, 
2,037:627/.  9J.  old,  yet  fir  John  Sinclair  fhews,  with  great  ap- 
pearance of  accuracy,  that  it  is  fo  uniformly  deficient,  that,  upon 
an  average,  the  whole  amount  ought  not  to  be  eftimated  at  more 
than  1,900,000/.  and  that  the  annual  malt  tax,  after  two  very 
favourable  years,  ending  at  Michaelmas  178S,  did  not  average 
5nore  than  6oo,cog/.  3  Part,  108.   117. 

(22 )  Sir  Edward  Col^e  cites  a  letter  parent  of  Edw.  I.  u\  whicli 
the  king  recites,  that  the  parliament  had  granted  to  him  and  his 
heirs  quadam  nova  confueludo  upon  wool,  fkins,  and  leather  :  but 
that  merchants  paid  duties  and  cuftoms  lon^  before,  appears  from 
the  memorable  claufe  in  magna  charta,  upon  which  fir  Edward 
Coke  is  there  commenting  ;  that  claufe  provides,  that  all-mer- 
chants fhall  have  fafe  conduft  throughout  England,  ad  emnidum  ^ 
'vendendumfnie  omnibus  ma/is  toInelis,prr  aritiquas  l^  re^as  confuetu-, 
i'lncs  :  and  he  fays,  thcfe  are  fubhdies  or  cultoms  granted  by  com- 

E  e  3  nioi\ 
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fefled  by  ftatute  25  Edw.  I.  c.  7,  wherein  the  king  promifes 
to  take  no  cufloms  from  merchants,  without  the  common 
affiant  of  the  realm,  "  faving  to  us  and  our  heirs,  the  cuftoms 
"  on  woo],  fkins,  and  leather,  formerly  granted  to  us  by  the 
"  commonalty  aforefaid."  Thefe  were  formerly  called  the 
hereditary  cuftoms  of  the  crown  ;  and  were  due  on  the  ex- 
portation only  of  the  faid  three  commodities,  and  of  none 
other  :  which  were  ftyled  thtf.aple  commodities  of  the  king, 
dom,  becaufe  they  were  obliged  to  be  brought  to  thofe  ports 
where  the  king's  ftaple  was  eftablifhed,  in  order  to  be  there 
firft  rated,  and  then  exported  ".  They  were  denominated 
in  the  barbarous  Latin  of  our  antient  records,  cujluma "  \ 
not  corifuetudineSi  which  is  the  language  of  our   law  when- 

"  Dav.  9.  and  owes  it's  own  etymology  to  the  word 

^  This  appellation    feems  to  be  de-  coujl^   which  fignifies  price,  charge,   or 

rived  from  the  French  word  coujium,  or  as  we  have  adopted  it  in  Englifh,  cojl. 

■^Dutumy  which  (iguifies  toll  or   tribute. 


men  confent^ro  bono  publico.  2  Injl.  58.  They  feem  to  have  been 
called  culloms,  from  having  been  paid  from  time  immemorial  ;  and 
a  memorable  ftatute  in  the  21  Edw.  I.  c,  5.  m.akes  that  dillinc- 
tion.  It  ftates,  that  feveral  people  are  apprehenfive  that  the  aids, 
taiKs,  and  prizes,  w^hich  they  had  granted  for  the  king's  wars  and 
other  occaiions,  might  be  turned  upon  them  and  their  heirs  (en 
fervage)  into  an  aft  of  flavery ;  the  king  therefore  declares  and 
grants,  that  he  will  not  draw  fuch  temporary  aids  and  taxes  into 
a  cujiom. 

This  is  a  ftriking  and  a  noble  inftance  of  a  jealous  fpirit  of  li- 
berty in  our  anceilors,  and  that  they  were  anxious  to  preferve 
thofe  rights  which,  by  magna  charta,  they  had  faccefsfuUy  vindi- 
cated. 

Lord  Coke,  both  in  2  Inft.  58,  and  in  4  Lift.  29,  30.  fhews 
from  the  authorities  he  cites,  that  culloms  or  duties  were  called  in 
old  legal  Latin  cujluma  and  confuetudines  indifcrimiRately,  But  he 
feems  very  defirous  of  inculcating  the  dod^rine,  that  all  cuftoms  or 
duties  owe  their  origin  to  the  authority  of  parliament  ;  a  doftrine, 
which,  Doth  before  and  after  his  time,  the  crown  was  inclined  to 
controvert. 

ever 
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ever  it  means  merely  ufages.  The  duties  on  wool,  (Keep- 
Ikins,  or  woolfells,  and  leather,  exported,  were  called  cufiu' 
ma  antiquaftve  magna  :  and  were  payable  by  every  merchant, 
as  well  native  as  ftranger  •,  with  this  difference,  that  mer- 
chant-ftrangers  paid  an  additional  toll,  viz,,  half  as  much 
again  as  was  paid  by  natives.  The  cujluma  parva  et  nova 
were  an  impoft  of  3^.  in  the  pound,  due  from  merchant- 
ftrangers  only,  for  all  commodities  as  well  imported  as  ex- 
ported J  which  was  ufually  called  the  alien's  duty,  and  was 
firft  granted  in  3  [  Edw.  I. ""  But  thefe  antient  hereditary 
cuftoms,  efpecially  thofe  on  wool  and  woolfells,  came  to 
be  of  little  account,  when  the  nation  became  fenfible  of  the 
advantages  of  a  home  manufadture,  and  prohibited  the  ex* 
portation  of  wool  by  ftatute  11  Edw.  III.  c.  i. 

There  is  alfo  another  very  antient  hereditary  duty  be- 
longing to  the  crown,  called  the  prifage  or  hutlerage  of  wines  ; 
which  is  confiderably  older  than  the  cuftoms,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  I.  ftill 
extant ''.  Prifage  was  a  right  of  taking  two  tons  of  wine  [  315  3 
from  every  (hip  (Englifli  or  foreign)  importing  into  Eng- 
land twenty  tons  or  more  *,  one  before,  and  one  behind  the 
maft  :  which  by  charter  of  Edward  I.  was  exchanged  into 
a  duty  of  2/.  for  every  ton  imported  by  merchant-ftran- 
gers,  and  called  butlerage,  becaufe  paid  to  the  king^ 
butler  y. 

Other  cuftoms  payable  upon  exports  and  imports  were 
diftinguifhed  into  fubfidies,  tonnage,  poundage,  and  other 
impofts.  Subftdies  were  fuch  as  were  impofed  by  parliament 
upon  any  of  the  ftaple  commodities  before  mentioned,  over 
and  above  the  cujluma  antiqua  et  magna  :  tonnage  was  a  duty 
upon  all  wines  imported,  over  and  above  the  prifage  and  but- 
lerage  aforefiiid  :  poundage  was  a  duty  impofed  ad  valorem^ 
at  the  rate  of  \id.  in  the  pound,  on  all  other  merchandize 

*  4  Inlt.  29.  16  Edw.   II.      Com.  jovj-n.      27  Apr. 

*  Madox.  hiP.  exch.  526.  532.  1689. 
)•  Dav.8.    iBulftr.  254.    Stat.  Eftr. 

E  e  4  whatfocver  \ 
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whatfoevcr ;  and  the  other  impofts  were  fuch  as  were  occa- 
fionally  laid  on  by  parliament,  as  circumftances  and  times 
required  *.  Thefe  diftinclions  are  now  in  a  manner  forgot- 
ten, except  by  the  officers  immediately  concerned  in  this  de- 
partment ;  their  produce  being  in  efFe£t  all  blended  to- 
gether, under  the  one  denomination  of  the  culloms. 

By  thefe  we  underfland,  at  prefent,  a  duty  or  fubfidy  paid 
by  the  merchant,  at  the  quay,  upon  all  imported  as  well  as 
exported  commodities,   by  authority  of  parliament ;    unlefs 
where,  for  particular  national  reafons,  certain  rewards,  boun- 
ties, or  drawbacks,  are  allowed  for  particular  exports  pr  im- 
ports. Thofe  of  tonnage  and  poundage,  in  particular,  were  at 
firft  granted,  as  the  old  ftatutes  (and  particularly  i  Eliz.  c.  19.) 
exprefs  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
fafeguard  of  the  feas,  and  for  the  intercourfe  of  merchandize 
fafely  to  come  into  and  pafs  out  of  the  fame.     They  were  at 
firft  ufually  granted  only  for  a  ftated  term  of  years,  as, for  tvvo 
years  in  5  Ric.  II.  ^ ;  but  in  Henry  the  fixth*s  time,  they  were 
granted  him  for  life  by  a  ftatute  in  the  thirty-firft  year  of  his 
reign  ;  and  again  to  Edward  IV.,  for  the  term  of  his  life  alfq  : 
fmce  which  time  they  were  regularly  granted  to  all  his  fuc- 
cefTors,  for  life,  fometimes  st  the  firft,  fometimes  at  other  fub-- 
C  3^^  ]  fequent  parliaments,  till  the  reign  of  Charles  the  firft  ;  when, 
as  the  noble  hiftorian  exprefles  it  ^,  his  minifters  were  not  fuf- 
iiciently  folicltous  for  a  renewal  of  his  legal  grant.    And  yet 
thefe  impoits  were  imprudently  and  unconftitutionally  levied 
and  taken,  without  confent  of  parliament,    for  fifteen  years 
together  ;  which  was  one  of  the  caufes  of  thofe  unhappy  dif- 
contents,  juftifiable  at  firft  in  too  many  inftances,  but  which 
degenerated  at  laft  into  caufelefs  rebellion  and  murder.     For, 
as  in  everyother,  fo  in  this  particular  cafe,  the  king  (previous 
to  the  commencement  of  hoftilities)   gave  t'^ie  nation  ample 
fatisfa<Stion  for  the  errors  of  his  former  condu6l,  by  pafling 
an  a£l  '^,  whereby  he  renounced  all  power  in  the  crown  of  le- 
vying the  duty  of  tonnage  and  poundage,  without  the  exprefs 
confent  of  parliament  j  and  alfo  all  power  of  impofitlon  upon 

»I5av.  jjyi%,        »  Dav.IJ.  "  Hift.  Rebell.  b.  3.  •  J^Car.!.  c.  ? 

any 
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any  merchandizes  whatever.  Upon  the  relloration  thi3  duty 
was  granted  to  king  Charles  the  fecond  for  life,  and  fo  It  was 
to  his  two  immediate  fucceiTors ;  but  now  by  three  feveial 
flatutes,  9  Ann.  c.  6.  i  Geo.  I.  c.  12.  and  3  Geo.  I.  c.  7.  if  is 
made  perpetual  and  mortgaged  for  the  debt  of  the  public.  The 
cuftoms  thus  impofed  by  parliament,  are  chiefly  contained  in 
two  books  of  rates,  fet  forth  by  parliamentary  authority  1;  one 
(igntd  by  Hr  Harbottle  Grimfton,  fpeaker  of  the  houfe  of  com- 
mons in  Charles  the  fecond's  time ;  and  the  other  an  addltlooal 
anc  figned  by  fir  Spencer  Compton,  fpeaVer  in  the  reign  of 
George  the  firfl:  ;  to  which  alfo  fubfequent  additions  have  been 
made  (23).     Aliens  pay  a  larger  proportion  than  natural  fub- 

•*  Stat.  I  a  Car.  II.  c.  4.     11  Geo.  1.  c.  7. 


(23)   In  the  year  1787,  by  the  27  Geo.  III.  c.  13.  called  the 
coiifolidation  ^Ct,  all   the  former  flatutes  impofing  duties  of  cuf- 
toms and  excife  were  repealed  with  regard  to  the  quantum  of  the 
duty  ;  and  the  two  books  of  rates  mentioned  by  the  learned  Judge, 
were  declared  to  be  of  no  avail  for  the  future  ;  but  all  the  former 
duties  were  confohdated,  and  were  ordered  to  be  paid  according  to 
a  new  book  of  rates  annexed  to  that  llatute.      Before  this  a<?t  was 
pafTcd,   it  could  not  be  fuppofed  that  many  perfons,   belide   ex- 
cifemen  and  cuflom-houfe  ofiicers,    could  be  acquainted  with  the 
duties  payable  upon  the  different  articles  of  commerce.    Sir  Jolia 
Sinclair  fays,  that  French  wine  was  liable  to  fifteen,  and  French 
paper  to  fourteen,  different  duties, 'which,    of  courfe,  lay  widely 
difperfed  in  fo  many  acls  of  parliament.       But   now,  by  tliis  ex- 
cellent  improvement,  we  can  immediately  find  the  duty  upon  the 
importation  or  exportation  of  any  article  :    or  what  excife  duty 
any  commodity  is  fubjecl  to,  in   an  alphabetical  table.     Bullion, 
wool,  and  fome   few   other  commodities,   may  be  imported  duty 
free.     All  the  articles  enumerated  in  the  tables  or  book  of  rates 
pay,  upon  importation  or  exportation,   the   fum  therein  fpccified, 
according  to  their  weight,  number,  or  meafure.      And  all  other 
^•oods  and  merchandize,  not  being  particularly  enumerated  or  de- 
fcribed,   and   permitted  to  be  imported  and  ufed  in  Great  Britain, 
fhall  pay  upon  importation  27/.    ICj-.  per  cent,  ad  'valor em y  or  for 
^very  100/.  of  the  value  there(>f;    but   fubje^^  to  a  drawback  of 

l^l,  per  cent,  upon  exportation.  Very  fewcoiiunodities  pay  a  duty 
>^  upea 
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jeds,  which  is  what  is  now  generally  underftood  by  the  alien's 
duty  ;  to  be  exempted  from  which  is  one  principal  caufe  of 
the  frequent  apphcation  to  parliament  for  acts  of  na- 
turalization (24). 


upon  exportation  ;  but  where  that  duty  is  not  fpecified  in  the 
tables,  and  the  exportation  is  not  prohibitedj  all  articles  may  be 
exported  \^4thout  payment  of  duty,  provided  they  are  regularly 
entered  and  ihipped  ;  but,^  on  failure  thereof,  they  are  fubjeft  to  a 
duty  of  5/.  IOJ-.  per  cent,  ad  valorem.  And  to  prevent  frauds  in 
the  reprefentation  of  the  value,  a  very  fimple  and  equitable  re- 
gulation is  prefcribed  by  the  aft,  vi%,  the  proprietor  ihall  himfek 
declare  the  value,  and  if  this  fhould  appear  not  to  be  a  fair  and 
true  eilimate,'  the  goods  may  be  feized  by  the  proper  officer ;  and 
fl>ur  of  the  commifiioners  of  the  cuftoms  may  dired  that  the 
owner  ihall  be  paid  the  price  which  he  himfelf  fixed  upon  them, 
with  an  advance  of  ten/fr  cent,  befides  all  the  duty  which  he  may 
have  paid  ;  and  they  may  then  order  the  goods  to  be  publicly  fold, 
and  if  they  raife  any  fum  beyond  what  was  paid  to  the  owner  and 
the  fubfequent  expences,  one  half  of  the  o^^erplus  fhall  be  paid  to 
the  of&cerwho  made  the  feizure,  and  the  other  half  to  the  public 
revenue.  This  ftatute  is  of  infinite  confequence  to  the  commercial 
part  of  the  world  ;  it  has  reduced  an  important  fubjecft  from  a  per- 
fei3:  chaos  to  fuch  a  plain  and  fimple  form^  as  to  induce  every  friend 
to  his  country  to  wifh  that  fimilar  experiments  were  made  upon 
ether  confufed  and  entangled  branches  of  our  ftatute  law. 

By  the  43  Geo.  III.  c.  43.  additional  duties  are  granted  upon 
goods  imported  and  exported,  and  on  the  tonnage  of  fhips,  ac- 
cording to  a  book  of  rates  annexed  to  the  ftatute. 

By  that  ftatute  Britifia  goods,  not  fpecifically  noticed,  exported 
to  any  place  in  Europe  or  within  the  Streights  of  Gibraltar,  pay 
lOJ-.  /fr  cent.\  exported  to  any  other  part  of  the  world,  (the  Eaft 
IiKlies  excepted)  i  per  cent-  advalorcnu 

(24)  Ey  the  24  Geo.  IJI.  feff.  2.  c.  16.  it  was  enacted,  that  the 
petty  cuftom,  or  additional  duty  on  all  the  goods  of  aliens  or 
ftrangers,  ilioidd  ceafe,  except  thofe  which  had  been  granted  to 
the  city  of  Lorldon.  The  city  of  London  ftill  retains  a  trifling 
duty  called  fcavage,  on  the  goods  of  aliens.  It  is  an  odious  and 
impolitic  tax  j  and  it  would  be  honourable  to  the  city  of  London 
to  adopt  the  liberality  ©f  the  legiflature,  and  to  relinquifti  it. 

15  These 
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These  cuftoms  are  then,  we  fee,  a  tax  immediately  paid  by 
the  merchant,  ahhough  ultimately  by  the  confumer.  And  yet 
thefe  are  the  duties  feit  ieafl  by  the  people  ;  and,  if  prudently 
managed,  the  people  hardly  confider  that  they  pay  them  at  all. 
For  the  merchant  is  eafy.  being  fenfible  he  does  not  pay  them 
for  himfelf ;  and  the  confumer,  who  really  pays  them,  con- 
founds them  with  the  price  of  the  commodity  :  in  the  fame  L  3  '7 
maimer,  aSjTacitusolferves,  that  the  emperor  Nero  gained  the 
jreputation  of  aboHfhing  the  tax  of  the  fale  of  Haves,  though 
he  only  tr^nsfi^rred  it  from  the  buyer  to  the  feller  ;  fo  that  it 
was,  as  he  exprefles  it,  "  remijfinn  mag'is  fpeciey  quam  v'l :  quici* 
**  cum  venditor  pendere  jttberetury  in  partem  pretii  emptorihus 
*^  accrefcehat  ^"  But  this  inconvenience  attends  it  on  the 
other  hand,  that  thefe  impofts,  if  too  heavy,  are  a  check  and 
cramp  upon  trade  ;  and  efpecially  when  the  value  of  the  com- 
modity bears  little  or  no  proportion  to  the  quantity  of  the  duty 
impofed.  This  in  confequcnce  gives  rife  alfo  to  fmuggling, 
which  then  becomes  a  very  lucrative  employment :  and  it's 
natural  and  mod  reafonable  punifhment,  viz.  confifcation  of 
the  commodity,  is  in  fuch  cafes  quite  inefFe£lual  -,  the  intrinHc 
value  of  the  goods,  which  is  all  that  the  fmuggler  has  paid, 
and  therefore  all  that  he  can  lofe,  being  very  inconfiderable 
when  com.pared  with  his  profpe£^  of  advantage  in  evading  the 
duty.  Recourfe  muft  therefore  be  had  to  extraordinary  pu- 
nifhments  to  prevent  it ;  perhaps  even  to  capital  ones  :  which 
deftroys  all  proportion  of  punifliment  ^,  and  puts  murderers 
upon  an  equal  footing  with  fuch  as  are  really  guilty  of  no 
natural,  but  merely  a  pofitive,  oftence. 

There  is  alfo  another  ill  confequence  attending  high  Im- 
pofts on  merchandize,  not  frequently  confidered,  but  indif- 
putably  certain  ;  that  the  earlier  any  tax  is  laid  on  a  commo- 
dity, the  heavier  it  falls  upon  the  confumer  In  the  end  :  for 
every  trader,  through  whofe  hands  it  paiTes,  muft  have  a  pro- 
fit, not  only  upon  the  raw  material  and  his  own  labour  and 
time  in  preparing  it,  but  alfo  upon  the  very  tax  itfelf,  which 
he  advances  to  the  government ;  otherwife  he  lofes  the  ufe 
and  intereft  of  the  money  which  he  fo  advances.      To  in- 

«  Hift.  /.  13.  ^  Mon.efq.  S.  L.  b.  13.  c.  8. 
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ftance  in  the  article  of  foreign  paper.  The  merchant  pays 
a  duty  upon  importation,  which  he  does  not  receive  again  till 
he  fells  the  commodity,  perhaps  at  the  end  of  three  months. 
t  3^^  3  He  is  therefore  equally  entitled  to  a  profit  upon  that  duty 
which  he  pays  at  the  cuftom-houfe,  as  to  a  profit  upon  the 
original  price  which  he  pays  to  the  manufacturer  abroad  ;  and 
confiders  it  accordingly  in  the  price  he  demands  of  the  fta- 
tioner.  When  the  ftationer  fells  it  again,  he  requires  a  profit 
of  the  printer  or  bookfeller  upon  the  whole  fum  advanced  by 
him  to  the  merchant :  and  the  bookfeller  does  not  forget  to 
charge  the  full  proportion  to  the  (Indent  or  ultimate  con- 
lumer  *,  who  therefore  does  not  only  pay  the  original  duty, 
but  the  profits  of  thefe  three  intermediatfe  traders,  who  have 
luccefQveiy  advanced  it  for  him.  This  might  be  carried 
much  farther  in  any  mechanical,  or  more  complicated, 
branch  of  trade. 

II.  Directly  oppofite  in  it's  nature  to  this  is  the  excife 
duty  ',  which  is  an  inland  impofition,  paid  fometimes  upon 
the  confumption  of  the  commodity,  or  frequently  upon  the 
retail,  fale,  which  is  the  lail  ilage  before  the  confumption. 
This  is  doubtlefs,  impartially  fpeaking,  the  mod  occonomical 
way  of  taxing  the  fubjecl :  the  charges  of  levying,  collect- 
ing, and  managing  the  excife  duties  being  confiderably  lefs  in 
proportion  than  in  other  branches  of  the  revenue  (25).  It  alfo 
renders  the  commodity  cheaper  to  the  confumer,  than  charg- 
ing it  with  cuftoms  to  the  fame  amount  would  do ;  for  the 
reafon  jufl  now  given,  becaufe  generally  paici  in  ^  much  later 
ftage  of  it.  But,  at  the  fame  time,  the  rigour  and  arbitrary 
proceedings  of  excife-laws  feem  hardly  compatible  with  the 
temper  of  a  free  nation.     For  the  frauds  that  might  be  com- 

(25)  In  the  year  1796,  the  expence  of  coUefking  the  cuftom;^ 
was  8}  per  cent,  nearly  upon  the  net  produce,  the  duties  of  excife 
5l,ftamps  5I,  land-tax  and  afTefTed  taxes  3^,  fait  7/^,  and  that 
the  average  expence  of  collcdling  the  whole  revenue  was  lefs  than 
C"^.     See  the  4th  report  of  the  committee  on  finance,  1797,  p. -6. 

In  the  year  ending  5  Jan.  1802,  tliefe  proportions  are  fomething 
different,  fee  p.  326.  n.  37.  in  this  volume,  where  the  net  produce* 
and  the  rate  ptr  ceMum  of  colicciing,  are  Hated  tit  lenojth. 

mittcd 
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mltted  In  this  branch  of  the  revenue,  unlefs  a  {Iritl  watch  is 
kept,  make  it  neceflary,  wherever  it  is  cftablifhed,  to  give  the 
officers  a  power  of  entering  and  fearching  the  houfes  of  fuch  as 
deal  in  excifcable  commodities,  at  any  hour  of  the  day,  and, 
in  many  cafes,  of  the  night  likewife.  And  the  proceedings 
in  cafe  of  tranfgreffions  are  fo  fummary  and  fudden,  that  a 
man  may  be  convicfted  in  two  days  time  in  the  penalty  of 
many  thoufand  pounds  by  two  commiffioners  or  juftices  of 
the  peace  ;  to  the  total  exclufion  of  the  trial  by  jury,  and  dif- 
regardof  the  common  law  (26).  For  which  reafon, though  lord 
Clarendon  tells  us  ^,  that  to  his  knowlege  the  earl  of  Bed-  r  ^  i  g  j 
ford  (who  was  made  lord  treafurer  by  king  Charles  the  firft, 
to  oblige  his  parliament)  intended  to  have  fct  up  the  excifs 
in  England,  yet  It  never  made  a  part  in  that  unfortunate 
prince's  revenue  ;  being  firlt  introduced,  on  the  model  of  th« 
Dutch  prototype,  by  the  parliament  itfelf  after  it*s  rupture 
with  the  crown.  Yet  fuch  was  the  opinion  of  it's  general 
unpopularity,  that  when  in  1642,  "  afperfions  were  cafL  by 
"  malignant  perfons  upon  the  houfe  of  commons,  that  they 
*^  intended  to  introduce  excifes,  the  houfe  for  it's  vindication 
•'  therein  did  declare,  that  thefe  rumours  were  falfe  and  fcan- 
**  dalous  ;  and  that  their  authors  fliould  be  apprehended  and 
**  brought  to  condign  puniihment  ^.'*  However,  it's  origi- 
nal ^  eftabliflxment  was  in  1643,  and  it's  progrefs  was  gradual; 

*  Hid.  b.  3.  1659.  fol.)  informs  us,   that  it  was  firfl  / 
^  Com.  Jouxn.  8  6«f>.  164a.                  moved  for,    28  Mar.   1643,    by  Mr. 

*  The  tranflator  and  continustor  of    Prynne.    And  it  appears  from  the  jour- 
Petavius's  chronological  hiftory  (Lond.    nals  of  the  commons,  that  on  that  day  the 

houfe 

(26)  See  the  jurifdiftion  of  the  commiflioners  and  juftices  ef 
the  peace  in  cafes  of  excife  in  Burn's  Juftice,  title  Exc'ife.  The 
grievances  of  the  excife  perhaps  exifts  more  in  apprehenfion  than  in 
reality.  Aftions  and  profecutions  againft  officers,  commiflioners, 
and  juftices,  for  mifcondudl  in  excife  cafes^,  are  very  rarely  heard  o£ 
in  courts  of  law.  It  is  certainly  an  evil  that  a  fair  dealer  cannot 
have  the  benefit  of  any  fecret  improvement  in  the  management  of 
his  trade  or  raanufaftory  ;  yet  perhaps  it  \%  mortj  than  an  equivalent 
to  the  public  at  large,  that,  by  the  furvey  of  the  excife,  the  commo- 
dity is  preferved  from  many  fhameful  adulterations,  as  experience 
Las  fully  proved  Imce  wine  was  made  fubjedl  to  the  excife  laws. 
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^      being  at  firft  laid  upon  thofe  perfons  and  commodities,  where 
it  was  fuppofed  the  hardfhip  would  be  leaft  perceivable,  viz* 
the  makers  and  venders  of  beer,  ale,  cyder,  and  perry  ^j  and 
the  royalifts  at  Oxford  foon  followed  the  example  of  their 
brethren  at  Weftminfter  by  impofing  a  fimilar  duty  ;   both 
fides  protefting  that  it  fhould  be  continued  no  longer  than  to 
the  end  of  the  war,  and  then  be  utterly  abolifhed  K     But  the 
parliament  at  Weftminfter  foon  after  impofed  it  on  flefh, 
wine,  tobacco,  fugar,  and  fuch  a  multitude  of  other  commo- 
dities, that  it  might  fairly   be  denominated  general :  in  pur* 
fuance  of  the  plan  laid  down  by  Mr.  Pymme  (who  feems  to 
have  been  the  father  of  the  excife)  in  his  letter  to  fir  John 
Hotham  ^^  fignifying,  "  that  they  had  proceeded  in  the  ex- 
"  cife  to  many  particulars,  and  intended  to  go  on  farther ; 
*'  but  that  it  would  be  neceffary  to  ufe  the  people  to  it  by 
L  320  3   "  little  and  little."     And  afterwards,  when  the  nation  had 
been  accuftomed  to  it  for  a  feries  of  years,  the  fuccceding 
champions  of  liberty  boldly  and  openly  declared,  <<  theimpoft 
"  of  excife  to  be  the  moft  eafy  and  indifferent  levy  that  could 
**  be  laid  upon  the  people":"   and  accordingly  continued  it 
during  the  whole  ufurpation.     Upon  king  Charles's  return? 
it  having  then  been  long  eftablifhed  and  it's  produce  well 
known,  fome  part  of  it  was  given  to  the  crown,  in  1 2  Car. 
II.  by  way  of  purchafe  (as  was  before  obferved)  for  the  feodal 
tenures  and  other  oppreflive  parts  of  the  hereditary  revenue. 
Bur,  from  it's  firft  original  to  the  prefent  time,  it's  very  name 
has  been  odious  to  the  people  of  England.    It  has  neverthe- 
lefs  been  impofed  on  abundance  of  other  commodities  in 
the  reigns  of  king  William  TIL,  and  every  fucceeding  prince, 

hoiife  refolved  itfelf  into  a  committee  to  Mr.  Pymme, vtHo  was  intended  for  chan- 

coniider   of   raifing  money,    in  confe-  cellor  of  the  exchequer  under  the  earl 

quence  of  which   the  excife  was  after-  of  Bedford.     Lord  Clar.  b.  7. 

waids  voted.     But  Mr.  Prynne  was  not  ''  Com.Journ.  17  May  1643. 

a  member  of    parhament    till    7  Nov.  ^  Lord  Clar.  b.  7. 

1648;  and  publilhed  in  1654,  "  A  pro-  ^^  30  May  1643.      Dugdale  of  die 

"  teilation  ajainft  the  illegal,  deteftable,  troubles,  I ao. 

«>  and  oft  condemned  tax  and  extortion  "  Ord.  14  Aug.  1649.  c.  50.    Scobel 

"  of  excife  in  general."     It  is  probably  jz.     Stnt.  1656.  c.  19.    Scobel.  453. 

therefore  a   miitake  of  the   printer  for 

to 


Ch.  8.  o/Fersoi^s.  320 

to  fupport  the  enormous  expences  occafioned  by  our  wars  on 
the  continent.     Thus  brandies  and  other  fpirits  are  now  ex- 
cifcd  at  the  diftillery ;  printed  filks  and  linens,  at  the  printer's  *, 
ilarch  and  hair  powder,  at  the  maker's  ;  gold  and  (ilver  wire, 
at  che  wire-drawer's  i  plate  in  the  hands  of  the  vendor,  who 
pays  yearly  for  a  licenfc  to  fell  it ;  lands  and  goods  fold  by 
auction,  for  which  a  pound-rate  is  payable  by  the  auclionr^r, 
who  alfo  is  charged  with  an  annual   duty  for  his  licenfe ; 
and  coaches  and  other  wheel  carriages,  for  which  the  occu- 
pier is  excifed,  though  not  with  the   fame  circumriances  of. 
arbitrary  ftricinefs,  as  in  mod  of  the  other  inftances.     To 
thefe  we  may  add  coffee  and  tea,  chocolate  and  cocoa  pafte, 
for  which  the  duty  is  paid  by  the  retailer ;  all  artificial  wine?, 
commonly  called  fwects ;  paper  and  pafleboard,   fird  when 
made,  and  again  if  liained  or  printed  ;  malt  as  before-men- 
tioned ;  vinegars ;  and  the   manufa£l^^ure  of  glafs  j   for   all 
which  the  duty  is  paid  by  the  manufa£lurer  ;  hops,  for  which 
the  perfon  that  gathers  them  is  anfwerable  ;  candles  and  fo.ip, 
which  are  paid  for  at  the  maker's  ;   malt  liquors  brewed  for 
faie,  which  are  exercifed  at  the  brewery ;  cyder  and  perry, 
at  the  vendor's  ;    and  leather  and  Ikins,  at  the  tanner's.     A 
lift  which  no  friend  to  his  country  would  wifn  to  fee  farther 
increafcd. 

III.  I  PROCEED  therefore  to  a  third  duty,  namely  that  r  •>2i  "} 
upon  fait ;  which  is  another  diftiniSi  branch  of  his  majefty's 
extraordinary  revenue,  and  confifts  in  an  excife  of  ^s.4d. 
per  bufhel  impofed  upon  all  fait,  by  f^veral  ftatutes  of  kiaj 
William  and  other  fubfequent  reigns.  This  is  not  generally 
called  an  excife,  becaufe  under  ilie  management  of  different 
commifTioners  :  but  the  commiffioners  of  the  fait  duties  have 
by  ftatute  i  Ann.  c.  21.  the  fame  powers,  and  muft  obferve 
the  fame  regulations,  as  thofe  of  other  excifes.  This  tax 
had  ufually  been  only  temporary ;  but  by  ftatute  26  Geo.  IT. 
c.  3.  was  made  perpetual  (27). 


(27)   For  particular  regulations  refpe^lngthe  duty  on  fait,  fee  ♦ 
Burn's  Jull.  title,  Excifsj  Salt, 

IV,  Another 
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IV.  An6ther  very  confiderable  branch  of  the  revenue  Is 
levied  with  greater  chearfulnefs,  asj  inftead  of  being  a  bur- 
den, it  is  a  manifeft  advantage  to  the  pubHc.     I  mean  the 
poft-office,  or  duty  for  the  carriage  of  letters.     As  we  have 
traced  the  original  of  the  excife  to  the  parliament  of  1643,  fo 
it  is  but  juftice  to  obferve  that  this  ufeful  invention  owes  it's 
firfl  legillative  eftabiilhment  to  the  fame  affembly.    It  is  true, 
there  exifted  pofl-maftersin  much  earlier  times:  but  I  appre- 
hend their  bufinefs  was  confined  to   the  furnifhing  of  pod- 
horfes  to  perfons  who  were  defirous  to  travel  expeditioufly, 
and  to  the  difpatching  of  extraordinary  pacquets  upon  fpecial 
occafions.    King  James  I.  originally  erected  a  poft-oiEce  un- 
der the  control  of  one  Matthew  de  Quefter  or  de  TEquefter 
for  the  conveyance  of  letters  to  and  from  foreign  parts ; 
which  office  was  afterwards  claimed  by  lord  Stanhope  °,  but 
was  confirmed  and  continued  to  William  Frizell  and  Tho- 
mas Witherings  by   king  Charles  !«,  A.  D,  1632,  for  the 
better  accommodation  of  the  Englifh  merchants?.    In  1635, 
the  fam.e  prince  ere£led  a  letter  office  for  England  and  Scot- 
land, under  the  direction  of  the  fame  Thomas  Witherings, 
and  fettled  certain  rates  of  poftage  ^  :  but  this  extended  on- 
ly to  a  few  of  the  principal  roads,  the  times  of  carriage  were 
uncertain,  and  the  poll  mailers  on  each  road  were  required 
t  322  3  to  furnifh  the  mail  with  horfes  at  the  rate  of  2ld.  a  mile. 
Witherinprs  was  fuperfeded,  for  abufes  in  the  execution  of 
both  his  offices,  in  1640  ;  and  they  were  fequeftered  into  the 
hands  of  Philip  Burlamachy,  to  be  exerclfed  under  the  care 
and  overfight  of  the  king's  principal  fecretary  of  (late '.    On 
the  breaking  out  of  the  civil  war,  great  confufions  and  in- 
terruptions were  neceflarily  occaContd  in  the  condu6l  of  the 
letter- ofnce.     And,  about  that  time,  the  outliae  of  the  pre- 
fent  more  extended  and  regular  plan  feems  to  have  been  con- 
ceived by  Mr,  Edmond  Prideaux,  who  was  appointed  attor- 
ney general  to  the  commonwealth  after  the  murder  of  king 
Charles.     He  was  chairman  of  a  committee  in  1642  for  con- 

«  Latch.  Rep.  87.  ^  /^ii.  650.    !?8f^yxn.  193. 

p   19  Rym,  Focd.,s?:>S.  ^  30  Rym.  429. 
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fidering  what  rates  fhould  be  fet  upon  inland  letters  ' ;  and 
afterwards  appointed  poft-mafter  by  an  ordinance  of  both  the 
houfes  S  in  the  execution  of  which  office  he  firft  eftabiiQied 
a  tveehly  conveyance  of  letters  into  all  parts  of  the  nation  ^  ; 
thereby  faving  to  the  public  the  charge  of  maintaining  poft- 
mafliers  to  the  amouut  of  7000/.  per  annum.     And,  his  own 
emoluments  being  probably  very  confiderable,   the  common 
council  of  London  endeavoured  to  ere£l  another  poll-office 
in  oppofiiion  to  his  ;  till  checked  by  a  refolution  of  the  houfe 
of  commons'',  declaring  that  the  office  of  poft-mafter  is  and 
ouglit  to  be  in  the  fole  power  and  difpofal  of  the  parliament. 
This  office  was  afterwards  farmed  by  one  Manley  in  1654  ^. 
But,  in  i<^57,  a  regular  poll-office  was  erCiSled  by  the  autho- 
rity of  the  proiedor  and  his  parliament  (28),  upon  nearly 
the  fame  model  as  has  been  ever  fince  adopted,  and  with  the 
fame  rates  of  poftage  as  continued   till   the  reign  of  queen 
Anne  y.     After  the  reftoration    a  fimilar  office,    with  fome 
improvements,  was  eftablilhed  by  ftatute  12  Car.  II.  c.  35. 
but  the  rates 'of  letters  v/ere  altered,  and  fome  farther  regu- 
lations added,  by  the  flatutes  9  Ann.  c.  10.  6  Geo.  I.  c.  21. 

*  Com.  Journ.  28  Mar.  1642.  *  Scobell.  358. 

'  IbU.  7  Sept.  1644.  ^  Com.  Journ.  9  June  1657.     Sco- 

"  Ibid.  21  Mar.  1649.  belL  511. 

*  Ibid.  21  Mar.  1649. 

(28)  The  preamble  of  the  ordinance  ftates,  that  the  eftabfifliinor 
one  general  poft-office,  befides  the  benefit  to  commerce,  and  the 
convenience  of  conveying  public  difpatches,  **  will  be  the  befl 
**  means  to  difcover  and  prevent  many  dangerous  and  wicked  de. 
**  ligns  againft  the  commonwealth  " 

The  policy  of  having  the  correfpondence  of  the  kingdom  under 
the  infpe6l:on  of  government  is  ftill  continued  ;  for,  by  a  warrant 
from  one  of  the  principal  fecretaries  of  flate,  letters  may  be 
detained  and  opened  ;  but  if  any  perfon  (hall  wilfully  detain  or  open 
a  letter  delivered  to  the  pofk-office  without  fuch  authority,  he  fhall 
forfeit  20/.  and  be  incapable  of  having  any  future  employment  in 
the  poft-wfficc.  9  Ann.  c.  10./.  40.  But  it  has  been  decided,  that 
no  perfon  is  fubjedl  to  this  penalty  but  thofe  who  are  employed  in 
the  poft-3ffice.  ^T.  R.  101. 

Vol.  I.  F  f  26  Geo. 
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26  Geo.  II.    .     2.  5  Geo.  III.  c.  25.    &  7  Geo.  III.  c.  50. 

and  penalties  were  ena£led,  in  order  to  confine  the  carriage 
erf  letters  to  the  public  office  only,  except  in  fome  few  cafes: 
a  provifiOn  which  is  abfolutely  neceffary  \  for  nothing  but 
C  323  ]  an  exclufive  right  can  fupport  an  office  of  this  fort :  many 
rival  independent  offices  would  only  ferve  to  ruin  one  an- 
other. The  privilege  of  letters  coming  free  of  poftage,  to 
and  from  members  of  parliament,  was  claimed  by  the  houfe 
of  commons  in  1660,  when  the  firft  legal  fettlement  of  the 
prefent  poft  office  was  made^  j  but  afterwards  dropped  *  upon 
a  private  afllirance  from  tlie  crown  that  this  privilege  (hould. 
be  allowed  the  members^  (29)-  And  accordingly  a  warrant 
/Was  conftantly  ifTued  to  the  pod  mafter  general  %  direding 
the  allowance  thereof  to  the  extent  of  two  ounces  in  weight ; 
till  at  length  it  was  exprefsly  confirmed  by  (latute  4  Geo.  IIL 
c.  24. ;  which  adds  many  new  regulations,  rendered  necelTary 
by  the  great  abufes  crept  into  the  practice  of  franking  (30} ; 

^  Corn.  Journ.  17  Dec.  1660.  ^  Ibid.  16  Apr.  173^. 

*  Ibid,  sa  Dec.  1660.  *^  Ibid.  26  Feb.  1734. 


(29)  The  following  account  of  it  in  the  23  vol.  Pari.  Hill. 
j>,  56.  is  curious,  and  proves  what  originally  were  the  fentiments  of 
the  two  houfes  refpe<5ling  this  privilege.  '*  Colonel  Titus  re- 
*'  ported  the  bill  for  the  fettlement  of  the  poft-office,  with  the  amend- 
**  ments  :  Sir  Walter  Carle  delivered  a  provifo  for  the  letters  of  all 
♦'  members  of  parliament  to  go  free,  during  their  fitting :  Sir 
'*  Heneage  Finch  faid,  It  vfdi^di  poor  mendicant  pro'vifo,  and  beloiu 
•*  ths  honour  of  the  houfe.  Mr.  Pryun  fpoke  alfo  againfl  the  provifo: 
"  Mr.  Bimckley,  Mr.  Bofcawen,  Sir  George  Downing,  and  Ser- 
"  jeant  Charlton,  for  it ;  the  latter  faying,  *  The  council's  lettei-s 
**  went  free.'  The  queftion  being  called  for,  the  Speaker,  Sir 
**  Harbottle  Grimflone,  was  unwilling  to  put  it ;  faying,  he  luas 
•*'  ajhamed  of  it  i  nevcithelefs  the  provifo  was  carried,  and  made' 
**  part  of  the  bill,  which  was  ordered  to  be  ingroffed."  This 
provifo  the  lords  difagreed  to,  and  left  it  out  of  the  bill ;  and 
the  commons  agreed  to  their  amendment,     3  Hatf  82. 

(30)  And  that  the  great  lofs  to  the  public  revenue  by  the  exer- 
ciie  of  this  privilege  might  be  farther  diminifhed,  the  24  Geo.  Ill* 
Ceff.  2.  c  37.  provides,  that  no  letter  iliall  go  free,  unlefs  the 
wfjenaber  iliall  write  the  wiioW  of  the  fuperfcnption,  and  fhall  add 

hi« 
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whereby  the  annual  amount  of  franked  letters  had  gradually 
increafed,  from  23600/.  in  the  year  1715,  to  170700/.  m 
the  year  1763".  There  cannot  be  devifed  a  more  eligible 
method  than  this,  of  raifing  money  upon  the  fubjecl :  for 
therein  both  the  government  and  the  people  find  a  mutual 
benefit.  The  government  acquires  a  large  revenue,  and 
the  people  do  their  bufmefs  with  greater  eafe,  expedition9 
and  cheapnefs,  than  they  would  be  able  to  do  if  no  fuch  tax 
(and  of  courfe  no  fuch  office)  exlited(3i). 

■*  Com,  JoLirn.  aS  Mar.  1764. 


his  own  name,  and  that  of  the  poft-town  from  which  the  letter  is 
intended  to  be  fent,  and  the  day  of  the  month  in  words  at  length, 
befides  the  year,  which  may  be  in  figures ;  and  unlefs  the  letter 
iliall  be  put  into  the  poft-office  of  the  place,  fo  that  it  may  be  fent 
on  the  day  upon  which  it  is  dated.  And  no  letter  fliall  go  free 
diredled  to  a  member  of  either  houfe,  unlefs  it  is  directed  to  him 
where  he  fhall  actually  be  at  the  delivery  thereof ;  or  to  his  re- 
fidence  in  London,  or  to  the  lobby  of  his  houfe  of  parliament. 
And  if  any  perfon  ihall  fraudulently  counterfeit  or  alter  fiich  fu- 
perfcription,  he  fhall  be  guilty  of  felony,  and  fliall  be  tranfported 
for  feven  years.  But,  in  cafe  of  bodily  infirmity,  a  member  may 
authorize  another  perfon  to  write  the  fuperfcription. 

By  the  35  Geo.  III.  c.  53.  the  privilege  of  franking  is  flillfar. 
ther  reflrained.  By  that  flatute,  no  letter  directed  by  or  to  any 
member  fhall  go  free,  which  fhall  exceed  one  ounce  in  weight,  nor 
lany  letter  direcled  by  a  member,  unlefs  he  is  within  twenty  miles 
of  the  poft-town  from  which  it  is  to  be  fent  on  the  day,  or  the  day 
before  the  day,  on  which  it  is  put  into  the  poft-ofiice.  And  no 
member  fhall  fend  more  then  ten,  or  receive  more  than  fifteen  let- 
ters in  one  day,  free  from  poftage.  Single  letters  fent  and  received 
by  the  non-commiffioned  oflicers  and  private  men  in  the  navy  and 
army^  under  certain  reflri6tions,  fhall  be  fubjedl  only  to  the  poflage 
of  one  penny  each.  By  42  Geo.  III.  c.  63.  thefe  afts  are  e.r- 
tended  to  the  members  for  the  united  kingdom.  It  has  been  de- 
cided  that  under  thefe  ftatutes  a  Roman  catholic  peer  is  not  entitled 
to  fend  or  receive  letters  free  from  poflage.  Lord  Petrie  v.  Lord 
Auckland,  poft-maller  general.  2  Bof.  &  Pull.  139. 

(31)  It  was  determined  fo  long  ago  as  the  13  W  III.  by  three 
of  the  judges  of  the  court  of  King's  Bench,  though  contrary  to 
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V.  A  FIFTH  branch  of  the  perpetual  revenue  conGfts  in 
the  iiamp  duties,  which  are  a  tax  impofed  upon  all  parch- 
ment and  paper,  whereon  any  legal  proceedings,  or  private  in- 
ftruments  of  almod  any  nature  whatfoever,  are  written  ;  and 
alfo  upon  lieenfes  for  retailing  wines,  letting  horfes  to  hire, 
and  for  certain  other  purpofes  ;  and  upon  all  almanacks, 
newfpapers,  advertifements,  cards,  dice,  and  pamphlets 
containing  lefs  than  fix  (heets  of  paper.  Thefc  impofts  are 
very  various,  according  to  the  nature  of  the  thing  (lamped, 


the  pertinacious  opinion  of  lord  C.  J.  Holt,  that  no  aftion  could 
be  inaiiit.iined  againfl  the  poft-mafler-general,  for  the  lofs  of  bills 
or  articles  fent  in  letters  by  poll,  i  Ld,  Raym.  646.  ComynSf 
100,  &c.  A  fimilar  a6lion  was  brought  againft  lord  le  Defpencer 
and  Mr.  Carteret,  poft-mafters-general,  in  1778,  to  recover  a  bank- 
note of  100/.  which  had  been  fent  by  the  poll  and  was  loft.  Lord 
Mansfield  delivered  the  opinion  of  the  court,  and  proved,  with 
much  perfpicuity  and  ability,  that  there  was  no  refemblance  or 
analogy  between  the  poft-mafters  and  a  mailer  carrier,  and  that 
no  aftion  for  any  lofs  in  the  poft-ofEce  could  be  brought  againft 
any  perfo:s,  except  him  by  whofe  a6lual  negligence  the  lofs  ac- 
crued ;  that  this  point  feems  as  fully  eftablilhed  as  if  it  had  been 
declared  by  the  full  authority  of  parliament.   Coivp.  754. 

For  this  reafon  it  is  recommended,  by  the  fecretar)^  of  the  poft-| 
office,  to  cut  bank-notes  and  to  fend  one  half  at  a  time.  This  isj 
the  only  fafe  mode  of  fending  bank-notes,  as  the  bank  would 
never  pay  the  holder  of  that  half  which  had  been  fraudulently 
obtained. 

Many  attempts  have  been  made  by  poft-mafters  in  country 
towns,  to  charge  a  halfpenny  or  a  penny  a  letter  upon  delivery  at 
the  houfes  in  the  town  above  the  parliamentary  rates,  under  pre- 
tence that  they  were  not  obliged  to  carry  the  letters  out  of  the 
office  gratis  ;  but  it  has  been  repeatedly  decided,  that  fuch  a  de- 
mand is  illegal,  and  that  they  are  bound  to  deliver  the  letters  to 
the  inhabitants  within  the  ufual  and  eftablifhed  limits  of  the  town, 
without  any  addition  to  the  rate  of  poftage.  5  Burr,  2709.  2  Bi 
Rfip,  906.   Cowp,  182. 
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rifing  regularly  from  a  penny  to  ten  pounds.  This  is  alfo  a 
tax,  which  though  in  fome  inftanc^s  it  may  be  heavily  felt,  by 
greatly  increahng  the  expence  of  all  mercantile  as  well  as  legal 
proceedings,  yet  (if  moderately  impofed)  is  of  fervice  to  the 
public  in  general,  by  authenticating  inRrumenrs,  and  render-  [  324  3 
ing  it  much  more  difficult  than  formerly  to  forge  deeds  of 
any  (landing  ;  (ince,  as  the  officers  of  this  branch  of  the  re- 
venue vary  their  (lamps  frequently,  by  marks  percepjble  to 
none  but  themfelves,  a  man  that  would  forge  a  deed  of  king 
William's  time,  muft  know  and  be  able  to  counterfeit  the 
(lamp  of  that  date  alfo.  In  France  and  fome  other  countries 
the  duty  is  laid  on  the  contradl  itfelf,  not  on  the  inftrument 
in  which  it  is  contained  ;  (as,  with  us  too,  be  fides  the  (lamps 
on  the  indentures,  a  tax  is  laid  by  (latute  8  Ann.  c.  9.  ol6d, 
in  the  pound,  upon  every  apprentice-fee,  if  it  be  50/.  or  un- 
der; and  1J-.  in  the  pound,  if  it  be  a  greater  fum  ;)  but  this 
tends  to  draw  the  fubje6l  into  a  thoufand  nice  difquifitions 
and  difputes  concerning  the  nature  of  his  contra6l,  and 
whether  taxable  or  not ;  in  which  the  farmers  of  the  revenue 
are  fure  to  have  the  advantage*  (32).  Our  general  method 
anfvvers  the  purpofes  of  the  (late  as  well,  and  confults  the 
eafe  of  the  fubjedl  much  better.  The  fird  inftitution  of  the 
ftamp  duties  was  by  (latute  5  and  6  W.  &  M.  c.  21.  and 
they  have  fmce  in  many  indances  been  ijicreafed  to  ten  times 
their  original  amount  (33). 

*  Sp.  of  L.  b.  xiii,  c.  9. 


(32)  It  is  confidered  a  rule  of  conflrui^tion  of  revenue  a6ls,  in 
air.biguous  cafes,  to  lean  in  favour  of  the  revenue.  This  rule  is 
agreeable  to  good  policy  and  the  public  interefts  ;  but,  beyond 
that,  which  may  be  regarded  as  eftablifhed  law,  no  one  can  ever  be 
faid  to  have  an  undue  advantage  in  our  courts. 

(33 )  And  perhaps  by  ten  different  acts  of  parliament.  It  is  cer- 
tainly true,  that  the  items  of  feven  different  long  ftatutes  muft  be 
picked  out  and  fummed  up,  to  produce  the  prefent  (lamp  duty 
jijpon  an  indenture,  leafe,  or  bond.     One  cannot  but  exprefs  fur- 
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VL  A  SIXTH  branch  is  the  duty  upon  boufes  and  wnv- 
dows.  As  early  as  the  conqueft  mention  is  made  in  domef- 
day  book  of  fumage  or  fuagc,  vulgarly  called  fmoke  farthings  - 
which  were  paid  by  cuftom  to  the  king  for  every  chimney 
in  the  houfe.  And  we  read  that  Edward  the  black  prince, 
(foon  after  his  fuccefles  in  France,)  in  imitation  of  the  Eng- 
lifh  cudom,  impofed  a  tax  of  a  florin  upon  every  hearth  in 
his  French  dominions  ^  But  the  firfl:  parliamentary  efla- 
blifhment  of  it  in  England  was  by  ftatute  13  and  i4Car.IIi 
c.  10.  whereby  an  hereditary  revenue  of  2/.  for  every  hearth, 

*"  Mod.  Un.  Hift.  xxiii.463.     Spelm.  GlofT.  tit.Fuage. 


prife,  that  each  new  fl;amp-a6l  has  not  confolidated  the  duties  im- 
pofed upon  the  refpeftive  articles  by  former  ftatutes.  When  a 
deed  or  inflrument  is  produced  in  court,  no  one  can  fay  whether 
it  is  duly  flamped  or  not,  but  by  collecting  together,  with  a  great 
probability  of  an  error,  all  the  duties  which  lie  difperfed  in  the 
various  ftamp-a6ts  prior  to  it's  date. 

If  eac.i  llamp-aft  declared  the  whole  amount  of  the  flamp  at  the 
time,  it  wouid  prevent   nmch  confulion   and  vexation  in  a  fubjed; 
of  the  higheft  importance.     But  till  this  plan   is  adopted  by  the; 
legiflaturc.  Dr.  Burn  in  the  title  Stamps,  will  be  our  readieft,  if; 
not  our  fureft,  guide. 

This  note  ilood  in  the  three  preceding  editions  ;  and  what  was. 
recommended  in  it  has  been  adopted  by  the  legiflature  in  the] 
44  Geo.  III.  c.  98.  which  ftates  in  the  preamble,  that  the  '*  feveralj 
**  rates  and  duties  upon  ftumped  vellum,  parchment,  and  paperJ 
^*  are  become  very  numerous,  intricate,  and  comiplicated ,  and  it] 
**  will  tend  to  give  facility  to  bufinefs,  and  contribute  materiallyj 
*'  to  the  public  benefit  to  confolidate  and  iimplify  the  fame,''  It. 
therefore  repeals  all  the  former  ftamp-a£ls,  and  ena£ls,  that  in  fu-J 
ture  the  duties  upon  llamps  (hall  be  paid  according  to  the  rate^ 
fpecified  in  fchedules  annexed  to  that  ftatute. 

And  by  the  loth  fedlion  of  that  ftatute  it  is  enabled,  that  n( 
profecution  ftiall  be  commenced  for  any  fine  or  penalty  incurred  b] 
non-payment  of  ftamp-duties,  unlefs  it  is  commenced  in  the  name 
of  the  king's  attorney-general  in  England,  or  the  king's  advocate 
in  Scotland,  or  fome  officer  of  the  Aamp -duties. 
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in  all  hou(es  paying  to  church  and  poor,  was  granted  to  the 
king  for  ever.     And,   by  fubfequent  ftatutes  for  the  more 
regular  afTefTment  of  this  tax,   the  con fi able  and  two  other 
fubftantial  inhabitants  of  the  parifli,  to  be  appointed  yearly, 
(or  the   furveyor,   appointed   by  the   crown,  together  with 
luch  conflable  or  other  public  ofEcer,)  were,  once  in  every 
year,  empowered  to  view  the  infide  of  every  houfe  in  the  pa-  C  3^5  1 
rilh.     But,  upon  the  revolution,  by  ftatute  i  W.  &  M.  ft.  i« 
c.  10.   hearth  money  was  declared  to  be  "  not  only  a  great 
**  oppreffion  to  the  poorer  fort,  but  a  badge  of  flavery  upon 
**  the  whole  people,  expofing  every  man's   houfe  to  be  en- 
**  tered  into,  and  fearched  at  pleafure,  by  peifons  unknown 
*'  to  him  ;  and  therefore,  to   erect  a  lading  monument  of 
"  their  majefties  goodnefs   in  every  houfe  in  the  kingdom, 
**  the  duty  of  hearth-money  was  taken  away  and  aboliihed/* 
This  monument  of  goodnefs  remains  among  us  to  this  day  : 
but  the  profpe6t  of  it  was  fomewhat  darkened,  when  in  fix 
years  afterwards  by  ftatute  7  W.  III.  c.  iS.  a  tax  was  laid 
upon  all  houfes  (except  cottages)  of  2/.  now  advanced  to  3/. 
per  anniimy  and  a  tax  alfo  upon  all  windows,   if  they  exceed- 
ed nine,  in  fuch  houfe.     Which  rates  have  been  from  time 
to  time  2  varied,  being  now  extended  to  all  windows  exceed- 
ing fix  ;  and  power  is  given  to  furveyors,  appointed  by  the 
crown,  to  infpeft  the  outfide  of  houfes,  and  alfo  to  pafs 
through  any  houfe  two  days  in  the  year,  into  any  court  o^ 
yard,    to  infpe£l   the  windows   there,      A  new  duty  from 
^d.  to    IJ-.    in    the    pound    was    alfo   impofed    by   ftatutes 
18  Geo.  III.  c.  16.  and  19  Geo.  III.  c  K^g,   on  every  dwell- 
ing-houfe  inhabited,  together  with   the  offices  and  gardens 
therewith  occupied  :  which  duty,  as  well  as   the  former, 
is  under  the  diredion  of  the  commiffioners  of  the  land- 
tax  (34). 

«  Stat.  20  Geo. II.  c.  3.    31  Geo.  II,  c.  a2.     a  Geo.  III.  c.  8.    6  Geo.  III.  c.  1%. 


(34)  The  tax  upon  windows  has  been  much  increafed  by  the 
eommutation  ad  the   24  Geo.  III.  feff.  2.   c.  38.  and  by  the 

F  f  4  37  Geo. 
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VII.  The  feventh  branch  of  the  extrac»rdlnary  perpetual 
revenue  is  a  duty  of  21s.  per  annum  for  every  male  fervant 
retained  or  employed  in  the  feveral  capacities  fpecificaily 
mentioned  in  the  ad  of.  parliament,  and  which  almoa 
amount  to  an  univerfality,  except  fuch  as  are  employed  in 
husbandry,  trade,  or  manufaaures.  This  was  impoied  by 
ftatute  17  Geo.  Ill,  c,  39.  amended  by  19  Geo.  III.  c.  59. 

.      and  is  under  the  management  of  the  commiluoners  of  the 
land  and  window  tax  (35  j. 

VIII.  An  eighth  branch  h  the  duty  arifing  from  licenfes 
to  hackney  coaches  and  chairs  in  London,  and  the  parts  ad- 
jacent. In  1654  two  hundred  hackney  coaches  were  allowed 
\rithin  London,  Weflminfterj  and  fix  miles  round,  under  the 
direaion  of  the  court  of  aldermen  \  By  ftatute  13  &  14 
Car.  IL  c.  2.  four  hundred  were  licenfcd  ;  and  the  money 
arifing  thereby  was  applied  to  repairing  the  ftreets  *.  This 
number  was  increafed  to  itvtn  hundred  by  ftatute  5  W.  & 
M.  c.  22.  and  the  duties  vefted  in  the  crown  :  and  by  the 
ftatute  9  Ann.  c.  23.  and  other  fubfequent  flatutes  for  their 
government^,  there  are  now  a  thoufand  Hcenf^^d  coaches 
and  four  hundred  chairs.  This  revenue  is  governed  by 
commiffioners  of  it's  own,  and  is,  in  truth,  a  benefit  to  the 
fnbjea  ;   as  the  expence  of  it  is  felt  by  no   individual,  and 

I  3^<^  ]  it's  necelTary  regulations  have  eftabliflied  a  competent  jurif- 
didion,  whereby  a  very  refradory  race  of  men  may  be  kept 
in  fome  tolerable  order  (36). 

"  Scobell.  31.3.  7  Geo.  TIT.    c.  44.    10  Geo.  III.   c.  44. 

'  Com.  Jourii.  i.jFeb.  1661.  n  Geo.  III.  c  24.  z8.  i%  Geo.  III.  c.  49.' 

10  An.  c.  19.  §  ij8.  iz  Geo.I.  c.  15. 


57  Geo.  IIL  c.  105.  befides  a   general  addition  of  20  per  centl 
upon  th^  grofs  amount  ;  and  alfo  by  42  Geo.  III.  c.  34. 

The  lall:  rate  at  prefent  upon  houfes  and  windows  is  by  the] 
48  Geo.  III.  c.  ^^, 

{is)  T^ie  tax  upon  fervants  at  prefent  is  fettled  by  48  Geo.  IIL 
c.  55- 

(36)  In  the  year  1770  one  thoufand  hackney  coaches  wer« 
liccnfed,  for  each  of  v/hich    the  proprietors  paid  a  tax  of  $s.  a 
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IX.  The  ninth  and  lad  branch  of  the  king's  extraor.li- 
nary  perpetual  revenue  is  the  duty  upon  offices  and  penfions  \ 
confifting  in  an  annual  payment  of  1  s.  in  the  pound  (over 
and  above  all  other  duties  ^)  out  of  all  f-ilarie?,  fees,  and  per- 
quifites,  of  offices  and  penfions  payable  by  the  crown,  ex- 
ceeding the  value  of  100  /.  per  annum.  This  highly  popular 
taxation  was  impofed  by  ftatute  31  Geo.  II.  c  22.  and  is 
under  the  direction  of  the  commiffioners  of  the  land  tax. 

The  cle  t  net  produce  of  thefe  feveral  branches  of  the 
revenue,  after  all  charges  of  collefling  and  management 
paid,  amounts  at  prefcnt  annually  to  about  feven  millions 
and  three  quarters  fteiling  ;  befides  more  than  two  millions 
and  a  quarter  raifed  by  the  land  and  malt  tax  (3,7).  How 
thefe  immenfe  fums  are  appropriated,  is  next  to  be  confidered. 
And  this  is,  firft  and  principally,  to  the  payment  of  the  in- 
terell  of  the  national  debt. 

In  order  to  take  a  clear  and  comprelienfive  view  of  the  na- 
ture of  this  national  debt,  it  mull  firft  be  premifed,  that  after 

^   Previous  to  this,  a  deduftion  of  6i.  for  difcharging  the  debts  of  the  civil  lift 

Jn  the  pound  was  charged  on  all  penfions  by   ftatutes  7  Geo.  I.    ft.  1.    c.  27.    ii 

and  annuities,  and  all  falaries,  fees,  and  Geo.  I.  c  17.  and  12  Geo.  I.  c.  2.  This 

wages  of  all  offices  of  pro^t  granted  by  million,  being  charged  on  this  particular 

or  derived  from  the  crown ;  in  order  to  fund,  is  not  confidered  as  any  part  of  the 

pay  vhe  intereft  at  the  rate  of  three  p;r  national  debt. 
ant.  on  one  million,  which  was  raifed 

v/eek  ;  by  the  24  Geo.  III.  fefT.  2.  c.  27.  that  duty  was  doubled  ; 
fo  from  this  article,  government  derives  a  revenue  of  26,000/.  a 
year.  la  coniequence  of  fo  great  an  increafe  in  the  duty  upon 
them,  the  fares  were  altered  by  26  Geo.  III.  c.  7.  by  which  fta- 
tute, explained  by  the  32  Geo.  III.  c.47.  the  prefent  fares  were 
eftabhfhed.  By  the  42  Geo.  III.  c.  78.  the  number  isincreafed  to 
I  ICO,  fubjedl  to  the  fame  regulations.  See  Burn,  tit.  Hackney 
Coaches,  The  lall  ftatute  to  regulate  this  fubjed  is  the  48  Geo.  III. 
c.  87. 

(37)  Since  this  was  written  by  the  author,  that  fum  has  been 
immcnfely  augmented  ;  for  the  following  Account  is  taken  from 
a  ftatement  of  the  ordinary  revenues  and  extraordinary  refources 
conftituting  the  Public  Income  of  Great  Britain  for  the  year  end- 
ing the  5th  January  1802,  prefeijted  to  tlie  houfe  of  commons. 
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the  revolution,  when  our  new  connections  with   Europe  in- 
troduced a  new  fyftem  of  foreign  politics,  the  expc-nccs  of  the 


ii  L  AD  S 


OF 


REVENUE. 


ORDINARY  REVENUES. 

Permanent  taxes. 
Cuftoms  -         _         -         _ 

Excife  (including  Malt,  annual) 
Stamps  -         -         -         -         _ 

Land  and  Aflefled  Taxes 
PoiUOfiice  -         -         -         . 

Is,  in  the  ^^  on  Penfions  and  Salaries 
6^.  in  the  ^  on  Penfions  and  Salaries 
Hackney  Coaches  _         _         _ 

Hawkers  and  Pedlars 

SMALL      BRANCHES      OF      THE      HEREDI- 
TARY   REVENUE. 

Alienation  Fines  -  _  - 

Poft  Fine                -  -  »  - 

Seizures                  _  -  -  _ 

Compofitions          _  _  _  - 

Proifers                  _  >  -  _ 

Crown  Lands         _  -  -  _ 


EXTRAORDINARY  RESOURCES 
Monies  paid  on    Account   of    Intereft   of 
Loans  raifed  for  the  Service  of  Ireland     - 
On  Account  of  the  Commiffioners  appointed 
by  Adl  2>S  Geo.  III.  for  iffiiing  Exchequer 

Bills 

Fees  of  regulated  Exchequer  Offices 
For  Corn  fold  on  Account  of  Government 
Other  Monies  paid  to  the  Public 
Impreft  Money  repaid  fundry  public  Ac- 
countants _  -  _  _  - 
Lottery  net  Profit  _  -  »  - 
Lottery  Licences  -  _  -  _ 
Aid  and  Contributions  _  .  - 
Arrears  of  Taxes  coUefted  under  the  Aid 
and  Contribution  Ait  -  -  - 
Income  Duty          _         _         _        - 


Total,  independent  of  the  Loans  -  • 
Loans  paid  into  the  Exchequer  in  the  Year 
ended  5th  January  i8oz      -         -         _ 

Grand  Total  _  .         _         _ 


Not  Produce 

applicnble  to 

National  Objecls, 

and  to  Payments 

into  the 

Exchequer. 


I  ..  d. 

7,756,107  3  9I 

11,495,440  8  4A 

3,036,856  17  i-i 

4,715,393     4  io{ 
982,850  i6     3 
45,815  15  104 
43,^97     6     6i 

23,704    15      2| 

5,926     8    9| 


6,209    o    8 
2,535  10    6| 
72,064    5     2^ 
o  10    c 
617     o     4 
40,959  17  ii4 


803,799  16     7 


62,100    o    o 

34,766  17  II 
32,000    o    o 
4,27*    7    3i 

66,007  iS  io| 

187,229  6    I 

5,791  9    o 

40,302  3    5 

87,635  8     2i 

5,858,792  I 


9i 


35,410,476  10     7| 
27,611,410  17     8 


63,021,807     8 


Rate  per  Cent 

for  which  the 

Net  Produce 

of  the 

Revenue 

was  collefted. 


6 
5 
3 
3 

34 
I 
2 

10 


J.    d. 
15    o 

18  II 

19  5 


50  13 


6 

2 
II 

3 
5 
5 


The   total  income  of  confohdated   fund  in  the   year   ending 

5th  January  1808  was  -         •  .  ^36,483,653 

Total  charge  upon  it  was  -  -  32,643,73s 

nation. 
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nation,  not  only  in  fettling  the  new  eftablifhment,  but  in 
maintaining  long  wars,  as  principals,  on  the  continent  for  the 
fecurity  of  the  Dutch  barrier,   reducing  the  French  monar- 
chy, fettling  the  Spanifh  fuccefTion,  fupporting  the  houfe  of 
Auftria,  maintaining  the  liberties  of  the  Germanic  body,  and 
other  purpofes,  increafed  to  an  unufual  degree :  infomuch 
that  it  was  not  thought  advifeable  to  raife  all  the  expenfes 
of  any  one  year  by  taxes  to  be  levied  within  that  year,  left 
the  unaccuftomed  weight  of  them  fhould  create  murmurs 
among  the  people.     It  was  therefore  the  policy  of  the  times 
to  anticipate  the  revenues  of  their  pofterity,  by  borrowing 
immenfe  fums  for  the  current  fervice  of  the  ftate,  and  to  lay- 
no  more  taxes  upon  the  fubje6l  than  would  fuffice  to  pay  the 
annual  intereft  of  the  fums  fo  borrowed :  by  this  means  con- 
verting the  principal   debt  into  a  new  fpecies  of  property,   [  327  3 
transferable  from  one  man  to  another,  at  any  time  and  in-any 
quantity.  A  fyflem  which  feems  to  have  had  its  original  in  the 
ftate  of  Florence,  A.  D.  1344:  which  government  then  owed 
about  60,000/.  fterling  :  and,  being  unable  to  pay  it,  formed 
the  principal  into  an  aggregate  fum,  called  metaphorically  a 
tnount,  or  bank,  the  (hares  whereof  were  transferable  like  our 
flocks,  with  intereft  at  5  per  cent,  the  prices  varying  according 
to  the  exigencies  of  the  ftate  ^  This  policy  of  the  Englifh  par- 
liament laid  the  foundation  of  what  is  called  the  national  debt: 
for  a  few  long  annuities  created  in  the  reign  of  Charles  II.  will 
hardly  deferve  that  name.  And  the  example  then  fet  has  been 
fo  clofely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  fince,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  clofe  of  the  fefTion  in  June 
1777,    to  about  an   hundred  and  thirty-fix  millions  (38); 

Fro  tempore.,  pro  fpe,  pro   commcdo,  minuitiir    eorum  pretium  atque  augefcit, 
Ai^etin.     See  Mod.  Un.  Hift.  xxxvi.  ii6. 


(38)Thenationaldebtini7C5,')  ^  * 

*    *u    -c       u  J- 72,280,000;  Intereft 2,'5c4,ooo 

previous  to  the  r  rench  war,  was  J  /   '     >'        »  »  jt» 

In  January  1776,  before  the!  ,    ^    ^  j- ^ 

.        .  ^     :'  }■  123,964,000;  ditto  4,411,000 

Amencan  war,  it  was  J 

la 
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to  pay  the  intereft  of  which,  together  with  certain  an- 
nuities for  iivc5  and  years,  and  the  charges  of  manage- 
ment (39),  amojnting  annually  to  upwards  of  four  millions 
and  three  quarters,  the  extraordinary  revenues  juft  now  enu- 
merated (excepting  only  the  land-tax  and  annual  malt. tax)  are 
in  the  firft  place  mortgaged,  and  made  perpetual  by  parlia- 
ment. Perpetual,  I  fay  ;  but  ftill  redeemable  by  the  fame 
authority  that  impofed  them  \  which,  if  it  at  any  time  can 
pay  off  the  capital,  will  abolifh  thofe  taxes  which  are  raifed 
to  difcharge  the  interelt. 

By  this  means  the  quantity  of  property  in  the  kingdom  is 
greatly  increafed  in  idea,  compared  with  former  times:  yet 
if  we  coolly  confider  it,  not  at  all  increafed  in  reahty.  We 
may  boaft  of  large  fortunes,  and  quantities  of  money  in  the 
funds.  But  where  does  this  money  exift  ?  Jt  exifts  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  fecurity  : 
and  that  is  undoubtedly  fuflicient  for  the  creditors  of  the  pub- 
lic io  rely  on.  But  then  what  is  the  pledge  which  the  pub- 
lic faith  has  pawned  for  the  fecurity  of  thefe  debts  ?  The  land, 
the  trade,  and  the  perfonal  induftry  of  the  fubje£l  ;   from 


In  1 7  86, previous  to  which  theT         '  £  £ 

whole  debt  of  the  laftwarwasnotV  239,i54iQOo;  Interefl  9,275,000 
funded,  it  was  j 

Sss  a  Brief  Examination  into  the  State  of  the  Revenue^ 

The  public  funded  debt  of  Great  Britain,  on  the  iflof  Febniaiy 

1808,  was  -  -  -  ^€'664,7 13,12s 

Redeemed  by  the  commilTioners  -  127,937,102 


Debt  unredeemed  the  ill  of  February  1808  ^€53 6,776,026 

And  the  fum  annually  applicable  to  the  reduftion  of  the  national 

debt  of  Great  Britain  was  -  -  j€  9,312,392 

See  Finance  Account  for  1808,  p.  310. 

(39)  The  number  of  ofEcers  employed  in  collefting  this  vafl  re- 
venue, fir  John  Sinclair  efiimates  at  12,500.  3  Part,  157. 
In  France  the  revenue  oincers  amount  to  250,000.  Jh,  1^6, . 

^hi^I^ 
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which  the  money  mufl  arife  that  fupplies  the  feveral  taxes. 
In  thefe  therefore,  and  thefe  only,  the  property  of  the  public 
creditors  does  really  and  intrinfically  exift  :  and  of  courfe  the  C  328  ] 
land,  the  trade,  and  the  p.rfonal  induftry  of  individuals,  are 
diminifhed  in  their  true  value  juft  fo  much  as  they  are  pledged 
to  anfwer.  If  A/s  income  amounts  to  100  I.  per  annum  ;  and 
he  is  fo  far  indebted  to  B.,  that  he  pays  him  50/.  per  annum 
for  his  intereft  ;  one  half  of  the  value  of  A's  property  is  tranf- 
ferred  to  B.  the  creditor.  The  creditor's  property  exifts  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where 
elfe  ;  and  the  debtor  is  only  a  truftee  t9  his  creditor  for  one 
half  of  the  value  of  his  income.  In  fhort,  the  property  of  a 
creditor  of  the  public  con  fids  in  a  certain  portion  of  the  na- 
tional taxes  :  by  how  much  therefore  he  is  the  richer,  by  fo 
much  the  nation,  which  pays  thefe  taxes,  is  the  poorer  (40]. 


(40)  It  is  a  very  erroneous  notion  indeed  to  fuppofe,  that  the 
property  of  the  kingdom  is  increafed  by  national  debts,  contraa- 
ed  in  confequence  of  the  expences  of  war.  On  the  conti-arv, 
the  principal  of  the  debt  is  the  exad  amount  of  the  property 
which  the  nation  has  loft  from  it*s  capital  for  ever.  The  Ameri- 
can war  coft  the  nation  1 1 6  millions  fterling,  and  the  efred  is  pre- 
cifely.the  fame  as  if  fo  much  of  it's  wealth  and  treafure  in  corn, 
cattle,  cloth,  ammunition,  coin,  &c.  had  been  colleded  too-ether, 
and  thrown  into  the  fea,  befides  the  lofs  accruing  from  the  d'eflruc 
tion  of  m.any  of  it's  moll  produdive  hands.  When  this  property 
is  confumed,  it  never  can  be  retrieved,  though  induflry  and  care 
may  acquire  and  accumulate  new  ilores.  Such  a  fupply,  by  no 
mode  of  taxation  that  has  yet  been  devifed,  could  be  colleaed  at 
once,  without  exhaufting  the  patience  and  endurance  of  the  peo- 
ple. But  by  the  method  of  funding,  the  fubjeds  are  induced  to 
fuppofe,  that  their  fuffering  confifls  only  in  the  payment  of  the 
yearly  intereft  of  this  immenfe  wafte.  The  ruin  is  completed  be-^ 
fore  the  intereft  commences,  for  that  is  paid  by  the  nation  to  the 
nation,  and  returns  back  to  it's  former  channel  and  circulation  ; 
like  the  balls  in  a  tennis  court,  however  thev  may  be  tofibd  from 
one  fide  to  the  other,  their  fum  and  quantity,  within  the  cou-'t, 
eoiuinue  the  fame.      The  extravagance  of  individuals  naturaily 

fuggefied 
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The  only  advantage,  that  can  refult  to  a  nation  from  pub- 
lic debts,  is  the  increafe  of  circulation  by  multiplying  the 
cafli  of  the  kingdom,  and  creating  a  new  fpecies  of  currency, 
affignable  at  anytime  and  in  any  quantity  ;  always  there- 
fore  ready  to  be  employed  in  any  beneficial  undertaking, 


fuggefted  the  fyflem  of  funding  the  public  debts.  When  a  man  can- 
not fatisfy  the  immediate  demands  of  his  creditor,  it  is  an  obvious 
expedient  to  give  him  a  promifibry  note,  to  pay  him  at  a  future  day, 
with  intereft  for  the  time  ;  and  if  this  is  an  affignable  note,  fo  that 
the  creditor  may  be  enabled  to  perfuade  another  to  advance  him 
the  principal  and  to  (land  in  his  place,  it  is  exa6lly  fimilar  to  the  debts 
or  fecurities  of  government,  except  that,  in  general,  they  are  not 
payable  at  any  definite  time.  All  debts,vv'hen  no  effedls  remain,  both 
in  public  and  private,  are  certain  evidence  of  the  wafte  and  confump- 
tion  of  fo  much  property, which  nothing  can  reftere^though  frugality 
and  induilry  may  alleviate  the  future  confequences.  When  a  debt 
is  contracted,  a  man  is  not  richer  for  paying  it ;  if  he  owes  one 
hundred  pounds,  and  pays  interefl  for  it,  he  is  in  no  degree  richer 
by  calling  in  one  hundred  pounds  from  which  he  receives  the  fame 
interefl,  and  therewith  difcharges  the  debt ;  but  probably,  if  he 
•does  fo,  he  will  feel  himfelf  more  comfortable  and  independent, 
and  will  find  his  credit  higher,  if  his  oceafions  fhould  obhge  him 
to  borrow  in  future.  So  it  is  with  governments  ;  when  the  debt  is 
contradied,  and  the  money  fpent,  the  mifchief  is  done,  the  dif- 
charge  of  the  debt  can  add  nothing  (or  little  comparatively)  im- 
mediately to  the  flock  or  capital  of  the  nation.  But  yet  thefe  im- 
portant confequences  may  be  expedled  from  it  ;  viz.  from  the  abo- 
lition of  taxes  upon  candles,  foap,  fait,  beer,  and  upon  a  melancholy 
catalogue  of  the  neceffary  articles  of  life,  taxes  which  taken  from 
thofe  who  have  nothing  to  fpare,  the  price  of  labour  would  be  lower- 
ed, manufacbires  would  flourifh  with  renewed  vigour,  the  minds  of 
the  people  would  be  cheered,  and  the  nation  would  again  have  credit 
and  fpirit  to  meet  it's  molt  formidable  enemies,  and  to  repel  and 
refent  both  injury  and  infult.  All  the  nations  of  Europe  have  learnt 
from  fuch  dear-bought  experience,  that  poverty  and  mifcry  are 
the  inevitable  confequences  of  war,  as  to  give  us  i-eafon  to  hope, 
that  the  lives  and  property  of  mankind  will  not,  in  future,  be  dif- 
fipated  v/ith  the  profufion  and  wantonnefs  of  former  times. 

2  by 
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by  means  of  this  Ifs  transferable  quality;  and  yet  producing 
fome  profit  even  when  it  lies  idle  and  unemployed.   A  certain 
proportion  of  debt  feems  therefore  to   be  highly  ufeful  to  a 
trading  people  ;  but  what  that  proportion  is,  it  is  not  for  me 
to  determine.     Thus  much  is  indifputably  certain,  that  the 
prefent  magnitude  of  our  national  incumbrances  veiy  far  ex- 
ceeds all  calculations  of  commercial  benefit,  and  is  productive 
of  the   greateft  inconveniences.     For,    firft,  the  enormous 
taxes,  that  are  raifed  upon  the  neceflaries  of  life  for  the  pay- 
ment of  the  interefl:  of  this  debt,  are  a  hurt  both  to  trade  and 
manufa(£lures,  by  raifing  the  price  as  well  of  the  artificer's 
fubfiftence,  as  of  the  raw  material,  and  of  courfc,  in  a  much 
greater  proportion,  the  price  of  the  commodity  itfelf.     Nay, 
the  very  increaf^  of  puper  circulation  itfelf,  when  extended 
beyond  what  is  requifite  for  commerce  or  foreign  exchange, 
has  a  natural  tendency  to  increafe  the  price  of  provifions  as 
well  as  of  all  other  merchandize.     For,  as  it's  efFe6l  is  to 
multiply  the  cafh  of  the  kingdom,  and  tins  to  iuch  an  extent 
that  much  muft  remain  unemployed,  that  cafh  (which  is  the 
univerfal  meafure  of  the  refpe£live  values  of  all  other  commo-  [  329  3 
dities)    muil   neceflarily  fiink  in  it's  own  value  ",   and   every 
thing  grow  comparatively  dearer.     Secondly,  if  part  of  this 
debt  be  owing  to  foreigners,  either  they  dravv  out  of  the  king- 
dom annually  a  confiderable  quantity  of  fpccie  for  the  intereft; 
or  elfe  it  is  made  an  argument  to  grant  them  unreafonable 
privileges,  in  order  to  induce  them  to  refide  here.     Thirdly, 
if  the  whole  be  owing  to  fubje6ts  only,  it  is  then  charging 
the  a£live  and  induitrious  fubjecl,  who  pays  his  flnre  of  the 
taxes,  to  maintain  the  indolent  and  idle  creditor  who  receives 
them.  Laftly,  and  principally,  it  weakens  the  internal  ftrength 
of  a  (late,  by  anticipating  thofe   refources  which  fliould  be  re- 
ferved  to  defend  it  in  cafe  of  necefliry  (41.)    The  interefl  we 

™  See  page  276. 


(41 )   The  lad  is  certainly  a  ferions  and  unanfwerable  obje(ftioa 
to  the  i.ncreafe  of  the  national  debt  j  but  the  three  firft  objedions 

made 
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now  pay  for  our  debts  would  be  nearly  fufficlent  to  maintain 
any  war,  that  any  national  motives  coula  require;  And  if  our 
anceftors  in  king  William's  time  had  annually  paid,  fo  long 
as  their  exigencies  laded,  even  a  lefs  fum  than  we  now  an- 
nually raife  upon  their  accounts,  they  would  in  the  time  of 
war  have  borne  no  greater  burdens,  than  they  have  bequeathed 
to  and  fettled  upon  their  pofterity  in  time  of  peace  ;  and 
might  have  been  eafed  the  inftant  the  exigence  was  over. 


made  by  the  learned  Judge  do  not  feem  to  be  very  fatisfaftory. 
It  is  not  clear  that  it  is  an  evil^  that  things  fhould  grow  noinii-ally 
dear  in  proportion  to  the  increafe  of  fpecie,  or  the  medium  of 
commerce  ;  for  they  will  ftill  retain  their  relative,  or  comparative 
values  with  each  other.  Dr.  Adam  Smith  has  ably  fhewn  the  be- 
nefit which  a  countiy  derives,  from  fubPtituting  any  cheap  article 
for  gold  and  lilver.  The  confequence  is,  that  the  precious  metals 
do  not  become  of  lefs  value ;  or  if  fo,  it  is  but  in  a  fmall  degree ; 
but  they  are  carried  to  a  foreign  market,  and  bring  back  an  in- 
creafe of  capital  to  the  country^  If  one  million  pounds  worth  of 
paper,  or  fhells,  would  anfwer  as  well  to  fettle  accounts,  go  to 
market,  and  would  ferve  all  the  purpofes  of  gold  and  filver,  whilll 
thefe  preferved  their  price  abroad  ;  and  if  the  coin  of  this  country, 
at  prefent,  amount  to  30  millions,  vio.  fiiould  gain  what  was  equi- 
valent to  29  millions  by  the  fubllitution.  But  the  paper  fecurity, 
created  by  the  national  debt,  is  little  ufed  in  payments,  or  as  a 
medium  of  commerce,  like  bills  of  exchange. 

As  to  the  fecond  objection,  foreigners  can  only  take  away  the 
intei-elt  of  money  which  they  have  actually  brought  into  the  coun- 
tryj  and  which,  it  muil  be  prefumed,  our  merchants  are  deriving  as 
great  a  benefit  from,  and  probably  m.uch  greater. 

With  regard  to  the  third  objeftion,  I  cannot  think  it  found  dif- 
cretion  ever  to  raife  an  invidious  dillin<^ion  between  thofe  who  pay, 
and  thofe  who  receive  the  taxes,  and  to  treat  the  latter  with  con- 
tempt. It  cannot  be  fuppofed  that  property  will  ever  be  accu- 
mulated by  idlenefs  and  indolence  ;  and  he  furely  deferves  the  belt 
of  his  country,  who,  in  difpoling  of  the  fruits  of  his  induftry^, 
prefers  the  funds  to  any  other  fecurity:  for  without  fuch  confi- 
dence, the  nation  would  fooft  be  reduced  to  a  flate  of  bankruptcy 
a^d  ruin. 

The 
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The  refpe£llve  produces  of  the  feveral  taxes  before -men- 
tioned were  originally  feparate  and  di{lin£l  funds ;  being  fe- 
curities  for  the  fums  advanced  on  each  feveral  tax,  and  for 
them  only.  But  at  lafl  it  became  necefTary,  in  order  to  avoid 
confufion,  as  they  multiplied  yearly,  to  reduce  the  number 
of  thefe  feparate  funds,  by  uniting  and  blending  them  toge- 
ther; fuperadding  the  faith  of  parliament  for  the  general  fe- 
curity  of  the  whole.  So  that  there  are  now  only  three  capi- 
tal funds  of  any  account,  the  aggregate  fund,  and  the  general 
fund,  fo  called  from  fuch  union  and  addition  ;  and  the  fouth 
fea  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
the  intereft  of  fuch  part  of  the  national  debt  as  was  advanced 
by  that  company  and  it's  annuitants.  Whereby  the  feparate 
funds,  which  were  thus  united,  are  become  mutual  fecurities 
for  each  other  \  and  the  whole  produce  of  them,  thus  aggre- 
gated, liable  to  pay  fuch  intereft  or  annuities  as  were  for- 
merly charged  upon  each  diftin£l  fund  ;  the  faith  of  the  [  330- 
legiflature  being  moreover  engaged  to  fupply  any  cafual 
deficiencies. 

The  cuftoms,  excifes,  and  other  taxes,  which  are  to  fupport 
thefe  funds,  depending  on  contingencies,  upon  exports,  im- 
ports, and  confumptions,  muft  neceflarily  be  of  a  very  uncer- 
tain amount ;  but  though  fome  of  them  have  proved  unpro- 
du6live,  and  others  deficient,  the  fum  total  hath  always  been 
confiderably  more  than  was  fufHcient  to  anfwer  the  charge 
upon  them.  The  furplufles  therefore  of  the  three  great  na- 
tional funds,  the  aggregate,  general,  and  fouth  fea  funds,  over 
and  above  the  intereft  and  annuities  charged  upon  them,  are 
direded  by  ftatute  3  Geo.  I.  c.  7.  to  be  carried  together,  and 
to  attend  the  difpofition  of  parliament  ;  and  are  ufually  de- 
nominated t\\t  finking  fund,  becaufe  originally  deftined  to  fink 
and  lower  the  national  debt.  To  this  have  been  fince  added 
many  other  entire  duties,  granted  in  fubfequent  years ;  and 
the  annual  intereft  of  the  fums  borrowed  on  their  rcfpe£live 
credits  is  charged  on  and  payable  out  of  the  produce  of  the 
finking  fund.  However,  the  neat  furplufTes  and  favings,  after 
all  deductions  paid,  amount  annually  to  a  very  confiderable 

Vol.  I.  G  g  fum. 
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fum.  For  as  the  tr.tereO  on  the  national  debt  has  been  at  fe- 
verai  times  reduced,  (by  the  confent  oF  the  proprietors,  who 
had  their  opaon  either  to  lower  tncir  mterell  or  be  paid  their 
princlpiil,)  thi^  iavings  from  the  appropriated  revenues  came  at 
length  to  be  extrcirGly  large.  This  fmkiag  fund  is  the  lail 
jefort  of  tne  iiati.  n  •,  it's  only  donnefnc  refource  on  which 
mufb  chiefly  depend  ali  the  hopes  we  can  entertain  of 
€ver  difcliarging  or  moderating  our  incu',T;brances.  And 
therefore  the  prudent  and  ltt«dy  application  of  th;:  large 
funis  now  arifing  from  this  fund,  \j  a  point  cf  the  ut- 
moft  importance,  and  well  worthy  the  ferious  attention  of 
parliament  \  which  was  thereby  enabled,  in  the  year  1765, 
to  reduce  above  two  millions  llerling  of  the  public  debt; 
and  feveral  additional  inilhons  in  feveial  fucceeding 
years  (42). 


(42)  By  the  26  Geo,  III.  c  31.  the  parliament  had  the  wii-  1 
clom  and  hrmnefo  to  veft  uiialicuably  in  commifTioners,  the  fum  I 
of  1, 000,000/.  amiually  for  the  reduiTiion  of  the  national  dtbt  ; 
in  which  atSt  every  poiTible  precaution  was  taken  that  could  he 
devifed,  for  preventing  thia  fund  from  being  diverted  at  any  fu- 
ture time,  and  for  carrying  to  the  account  of  the  commilTionerS' 
for  the  purpofes  of  the  ad  the  interell'of  fuch  flock  as  fhculd 
be  puichalcid,  and  fuch  temporary  annuities  as  fliould  fall  in. 

By  that  a6\  it  was  provided,  that  when'the  whole  fum,  including 
the  annual  million,  ihould  amount  to  four  millions,  the  dividends- 
fhould  ri.0  longer  be  paid  upon  the  redeemed  ilock,  and  that  the 
nnking  fund  ihould  no  longer  accumulate. 

By  the  32  Geo.  III.  c.  55.  it  was  dire<^ed,  that,  v\'hen  the 
dividends  amounted  to  3,000,000/.  exclufive  of  the  annual  grants 
there  ftiould  be  no  further  accumulatioii. 

And  it  was  provided,  that,  upon  all  future  loans  which  were: 
not  to  be  paid  off  within  ^5  years,  one  per  cent,  fliouid  be  an- 
nually appropriated  for  their  redudion. 

By  the  33  Geo.  Ill,  c.  22.  an  additional  grant  of  200,000/. 
was  made  for  the  fame  purpofc,  which  has  fince  been  annually 
renewed. 

The  42  Geo.  III.  c,  71.  repeals  fo  much  of  the  26  Geo.  III. 
and  32  Geo.  III.  as  fixed  a  limit  to  the  accumulation  of  the  fmk- 

1 0  ingi 


Ch.  8.  of    Persons.  330 

But,  before  any  part  of  the  aggregate  fund  (the  furplufT^s 
whereof  arc  one  of  the  chief  ingredients  that  form  the  (inking 
fund)  can  be  applied  to  dinainifh  the  principal  of  the  pub-Iic  C  331  3 
debt,  it  (lands  niortgaged  by  parliament  to  raife  an  annual 
fum  for  the  maintenance  of  the  king's  houfhold  and  the  civil 
litt.  For  this  purpofe,  in  the  late  reigns,  the  produce  of  cer- 
tain branches  of  the  excife  and  cuftoms,  the  poft-oSice,  the 
duty  on  wine  licenfes,  the  revenues  of  the  remaining  crown 
lands,  the  profits  ari(ing  from  courts  of  juftice,  (which  articles 
include  all  hereditary  revenues  of  the  crown,)  and  alfo  a 
clear  annuity  of  i20,occ/.  in  money,  were  fettled  on  the 
king  for  life,  for  the  fupport  of  liis  majefty's  houfhold,  and 
the  honour  and  dignity  of  the  crown.  And,  as  the  amount 
of  thefe  feveral  branches  was  uncertain,  (though  in  the  laft 
reign  they  were  computed  to  have  f©metimes  raifed  almofl  a  .. 
million,)  if  they  did  not  arife  annually  to  8oo,coo/.  the  par- 
liament engaged  to  make  up  the  deficiency.  But  his  prefent 
majcily  having,  foon  after  his  acceflion,  fpontaneoufly  fignl- 
ficd  his  confent,  that  his  own  hereditary  revenues  might  be  fo 
difpofed  of  as  might  beft  conduce  to  the  utility  and  fatisfac- 
tion  of  the  public  ;  and  having  gracioufly  accepted  the  limited 
fum  of  800,00c/.  per  annum  for  the  fupport  of  his  civil  lift  ; 
the  faid  hereditary  and  other  revenues  were  carried  into  and 
made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund 


ing  fund,  and  confolidates  the  funds  provided  by  each  a6t,  and 
dates  that  by  the  accumulation  of  that  joint  fund  the  whole  na- 
tional debt  may  be  redeemed  in  forty-five  years. 

The  wifdom  of  keeping  this  fund  inviolable,  is  ftriking ;  for 
during  a  peace  it  prcvidej  refources  againll  the  periods  of  war 
and  difficulty,  it  fupports  public  credit  by  keeping  the  funds 
Heady  and  uniform,  and  even  in  the  times  of  the  greateft  depreffion 
the  country  derives  the  benefit  of  the  rapidity  of  their  redemption. 

On  the  I  (I  of  Fcbruaiy  i8o8,  the  commilfioners,  by  thefe  funds, 
had  redeemed  of  the  national  debt  -         ^€127,937, 102 

And  from  the  dividends  and  the  annual  allowance  from  the 
ftatutes  above-referred  to,   they  had  an  annual  income  for  the 

I         further  redu6\ ion  of        .  -  -  if9»3 12,392 
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was  charged  "  with  the  payment  of  the  whole  annuity  to  the 
crown  of  8oc,coc?/.  which,  being  found  infufficient,  was  in- 
crcafed  in  1777  to  gooyoooi.  per  an  nut?!.     Hereby  the  reve- 
nues themfelves,  being  put  under  the  fame  care  and  manage- 
ment as  the  other  branches  of  the  public  patrimony,  produce 
more  and  are  better  colle£led  than  heretofore  ;  and  the  public 
is  ftill  a  gainer  of  near  loOyOOCl.  per  annum  by  this  difinte- 
refted  condua  of  his  majefty.    The  civil  lift,  thus  liquidated, 
together  with  the  four  millions  and  three  quarters,  intereft  of 
the  national  debt,  and  more  than  two  millions  produced  from 
the  finking  fund,  makeup  the  feven  millions  and  three  quarters 
per  annum,  neat  money,  which  were  before  ftated  to  be  the 
annual  produce  of  our  perpetual  tzxcs  ;   befides  the  immenfe, 
though  uncertain,  fums  arifing  from  the  annual  taxes  on  land 
[  332  ]   and  malt,  but  which,  at  an  average,  may  be  calculated  at  more 
than  two  millions  and  a  quarter  •,  and,  added  to  the  preceding 
fum,  make  the  clear  produce  of  the  taxes  (exclufive  of  the 
charge  of  collecSting)  which  areraifed  yearly  on  the  people  of 
,  this  country,  amount  to  about  ten  millions  llerling  (43). 

The  expences  defrayed  by  the  crvil  lift  are  thofe  that  in 
any  fliape  rebte  to  civil  government  •,  as,  the  expenfes  of  the 
royal  houfehold  ;  the   revenues  allotted  to  the  judges,  pre- 
vious to  the  year  1758  *,  all  falaries  to  officers  of  ftate,   and 
every  of  the  king's  fervants  ;  the  appointments  to  foreign  em- 
bafladors  ',  the  maintenance  of  the  queen  and  royal  family  ; 
the  king's  private  expenfes,  or  privy  purfe  ;    and  othejr  very 
numerous  outgoings,  as  fecret  fervice  money,  penfions,  and 
other  bounties  :  which  fometimes  have  fo  far  exceeded  the  re- 
venues appointed  for  that  purpofe,  that  application  has  been' 
made  to  parliament  to  difcharge  the  debts  contracted  on  the 
civil  lift  ;   as  particularly  in  1774,  when  one  million  °  was 
granted  for  that  purpofe  by  the  ftatute  j  i  Geo.  I.  c.  17.  and 

"  Stat.  I  Geo.  III.  c.  r.  °  Se«  page  326. 


(43)  See  notes  37,  38,  39,  to  this  chapter. 
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in  I  769  and  1777,  when  half  a  million  and  6co,oco/.  were 
appropriated  to  thelike  ufes,  by  the  ftatutes  9  Geo.  III.  c.  34. 
and  17  Geo.  III.  c.  47. 

The  civil  lift  is  indeed  properly  the  whole  of  the  king's 
revenue  in  his  own  diftindi  capacity  ;  the  reft  being  rather  the 
revenue  of  the  public,  or  it's  crediiors,  though  collecled  and 
diftributed  again,  in  the  name  and  by  the  officers  of  the 
crown  :  it  now  ftanding  in  the  fame  place  as  the  hereditary 
income  did  formerly  ;  and,  as  that  has  gradually  diminiftied, 
the  parliamentary  appointm.ents  have  increafed.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
6co,coo/.  a  year° :  that  of  king  Charles  I.  was  p  800,0007.(44), 
and  the  revenue  voted  for  king  Charles  II.  was''  1,200,000/. 
though  complaints  were  made  (in  the  firft  years  at  leaft)  that 
it  did  not  amount  to  fo  much''.  But  it  muft  be  obferved, 
that  under  thefe  fums  were  included  all  manner  of  public  ex- 
penfes;  among  which  lord  Clarendon  in  his  fpeech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  8oo,ooc/.  which  was  ten  times 
more  than  before  the  former  troubles '.  The  fame  revenue,  r  ^-.^  t 
fubje£l:  to  the  fame  charges,  was  fettled  on  king  James  11/ 
but  by  the  increafe  of  trade,  and  more  frugal  management,  it 
am^ounted  on  an  average  to  a  million  and  a  h^U  per  annumy 
(befides  other  additional  cuftoms,  granted  by  parliament  % 
which  produced  an  annual  revenue  of  400,000/.)  out  of 
which  his  fleet  and  army  were  maintained  at  the  yearly  ex- 
penfe  of  i,ioo,coo/.  After  the  revolution,  when  the  par- 
liament took  into  it's  own  hands  the  annual  fupport  of  the 

*»  Lord  Cl:ir.  continuation.  163.  •    *  Lcffd  Clar.  165. 

-"  Com.  Journ.  4  Sept.  166c,  *  Stat,  i  Jac.  II.  c.  i. 

1  Ibid.  "^  Ibid,  c.  3.  &  4. 

'  Ibid.  4  Jun.  1663.  Lord  Clar.  ibid.  *  Com.  Journ.  I  Mar.  20  Mar.  1688. 


(44)  The  revenue  of  the  commonv.-ealth  was  upwards  of 
1,500,000/.  {^S'lnc.  Hl/i,  Rev,  2  vol.  xiv.)  This  is  a  ilriking  iu- 
ilaiice  to  prove,  that  the  burdens  of  the  people  are  not  aeceifarily 
t:j[htcn€d  by  a  change  in  the  government. 

G  g  3  {qtc^i 
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forces  both  maritime  and  military,  a  civil  lift  revenue  was 
fettled   on   the  new  king   and  queen,  anounting,  with  the 
hereditary  duties,  to  700,000/.  per  aiituttn^'  \   and  the  fame 
was  continued  to  queen  Anne  and  king  George  1.  ^     I  hat  of 
king  George  II.,  we  have  feen,   was  nominally  augmented 
to  ^  8oO;Ooo/.  and  in  fa6l  was  confiderabiy  more  :  and  that  of 
his  prcfent  majefty  is  avowedly  increafed  to  the  limited  fum 
of  900,00c/.  And  upon  the  whole  it  is  doubtlcfs  much  better 
for  the  crown,    and  alfo  for  the  people,  to  have  the  revenue- 
fettled  upon  the  modern  footing  rather  than  the  antient.  For 
the  crown  •,   becaufe  It  is  m.ore  certain,   and  coile6led  with 
greater  eafe  :   for  the  people  ;  becaufe  they  are  now  delivered 
*     from  the  feodal  hardfaips,  and  other  odious  branches  of  the 
prerogative.     And  though  complaints  have  fometimes  been 
made  of  the  increafe  of  the  civil  lift,  yet  if  we  confider  the 
funis  that  have  been  formerly  granted,  the  limited  extent  un- 
der which  it  is  now  eftablifhed,  the  revenues  and  prerogatives 
given  up  in  lieu  of  it  by  the  crown,  the  numerous  branches 
of  the  prefent  royal  family,  and  (above  all)  the  diminution  of 
the  value  of  money  compared  with  what  it  was  worth  in  the 
laft   century,  we  muft  acknowledge  thefe  complaints  to  be      ^ 
void  of  any  rational  foundation  ;  and  that  it  Is  impofiible  to 
fupport  that  dignity,  whiclv  a  king  of  Great  Britain  (liould 
maintain,  with  an  income  in  any  degree  lefs  than  what  is 
now  eftablifned  by  parliament  (45}. 

[  534  ]  This  finifhes  our  inquiries  into  the  fifcal  prerogatives  of 
the  king ;  or  his  revenue,  both  ordinary  and  extraordinary. 
We  have  therefore  now  chalked 'out  all  the  principal  outlines 
of  this  vaft  title  of  the  law,  the  fuprems  executive  magiftrate, 
cr  the  king's  majefty,  confidered  in  his  feveral  capacities  and  J 
points  of  view.  But,  before  we  entirely  difraifs  this  fubjed;,  it-  ' 
may  not  be  improper  to  take  a  fliort  comparative  review  of  the 


^  Com.  Journ.  14  Mar.  1701.  ^  Stat,  i  Gto.  11.  c.  i. 

y  Ikid.  17  Mar.  1701.  It  Aug.  1714. 


I 


(45)  The  44  Geo.  III.  c.  80.  grants  the   king  60,000/.  a  year 
in  addition  to  qoo,ccg/. 

power 
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power  of  the  executive  magillrate,  or  prerogative  of  the  crown, 
as  it  flood  in  former  days,  and  as  it  Hands  at  prefent.  And  we 
cannot  but  obferve,  that  molt  of  the  laws  for  afcertaining,  li- 
miting, and  reftraining  this  prerogative  have  been  made  within 
tlie  coaipafs  of  little  more  than  a  century  paH:  ;  from  the  peti- 
tion of  right  in  3  Car.  I.  to  the  prefent  time-  So  that  the 
powers  of  the  crown  are  n.^v/  to  all  appearance  greatly  cur- 
tailed and  diminiflied  fince  the  reign  of  king  James  the  firft  : 
particularly,  by  the  abolition  of  the  fiar  chamber  and  high 
commiiTion  courts  in  the  reign  of  Caarles  the  firll,  and  by  the 
difclaiming  of  martial  law,  and  the  power  of  levying  taxes  ori 
the  fuhjedl,  by  the  famepri-ice:  by  the  difufe  ot  forefl  laws 
for  a  ceiitury  palt  :  and  by  the  many  excellent  provifions  en- 
acled  under  Charles  the  fecoad  ;  efpecially  the  abolition  of 
military  tenures,  purveyance,  and  pre  emption  ;  xXvi  habeas- 
corpus  3(3:  •,  and  the  aO  to  prevent  the  difcontimiance  of  par- 
liaments for  above  t!iree  yeirs:  and,  fmce  the  revolution,  by 
the  ilrong  and  empliatical  words  in  which  our  lib:^riies  are 
aflerted  in  the  bill  of  rights,  and  a£l  of  fettlement ;  by  the  a6l 
for  triennial,  fince  turned  into  feptennial,  elections  j  by  the 
exclufion  of  certain  officers  from  the  houfc  of  commons  ;  by 
rendering  the  feats  of  the  judges  permanent,  and  their  fala- 
ries  liberal  and  independent ;  and  by  reftraiiiing  the  king's 
pardon  from  obflruding  parliamentary  impeachments.  Be- 
fides  all  this,  if  we  confider  how  the  crown  is  impoveriftied 
and  dripped  of  all  it's  antient  revenues,  fo  that  it  muft  great- 
ly rely  on  ihe  liberality  of  parliament  for  it's  necelTary  fupport 
and  maintenance,  we  may  perhaps  be  led  to  think,  that  the 
balance  is  inclined  pretty  ftrongly  to  the  popular  fcale,  and 
that  the  executive  magiflrate  has  neither  independence  nor 
power  enough  left  to  form  that  check  upon  tlie  lords  and 
commons,  which  the  founders  of  our  conftitution  intended. 

But,  on  the  other  hand,  it  is  to  be  confidered,  that  every  [  oqc  1 
prince,  in  the  firft  parliament  after  his  acceffion,  has  by  Igng" 
ufage  a  truly  royal  addition  to  his  hereditary  revenue  fettled 
upon  him  for  his  life ;  and  has  never  any  occafion  to  apply  tg 
parliament  for  fupplies,  but  upon  feme  public  neccfBty  of  the 
whole  realm.     This  reftores  to  him  that  conlliiutional  inde- 

G  g  4  pendence, 
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pendence,  which  at  his  firll  acceflion  feems,  it  mud  be  own- 
ed, to  be  wanting.     And  then,  with  regard  to  power,  we 
may  find  perhaps  that  the  hands  of  government  are  at  lead 
fufficiently  ftrengthened;  and  that  an  Enghfh  monarch  is  now 
in  no  danger  of  being  overborne  by  either  the  nobility  or  the 
people.     The  inllruments  of  power  are  not  perhaps  fo  open 
and  avowed  as  they  formerly  were,  and  therefore  are  the  lefs 
liable  to  jealous  and  invidious  refle(Slions  ;  but;  they  are  nor  the 
weaker  upon  that  account.     In  fiiort,  our  national  debt  and 
taxes  (befides  the  inconveniences  before  mentioned)  have  alfo 
in  their  natural  confequences  thrown  fuch  a  weight  of  power 
into  the  executive  fcale  of  government,  as  we  cannot  think 
was  intended  by  our  patriot  anceflors  ;  who  glorloufly  ftrug- 
gled  for  the  abolition  of  the  then  formidable  parts  of  the  pre- 
rogative, and   by  an   unaccountable  want  of  forefight  efta- 
blilhed  this  fyflem  in  their  (lead.     The  entire  colle£lion  and 
management  of  io  vafl  a  revenue,  being  placed  in  the  hands 
of  the  crown,  have  given  rife   to  fuch  a  multitude  of  new 
oificers  create4  by  and  removeable  at  the  royal  pleafure,  that 
they  have  extended  the  influence  of  government  to  every  cor- 
ner of  the  nation.     VVitnefs  the  commilhoners  and  the  mul- 
titude of  dependents  on  the  cuftoms,   in  every  port  of  the 
kingdom  *,   the  commiffioners  of  excife,  and  their  numerous 
fubalterns,  in  every  inland  diftri£l  *,  the  poft-mafters,  and  their 
fervants,  planted  in  every  town,  and  upon  every  public  road  ; 
the  commilTioners  of  the  ftamps,  and  their  diflributors,  which 
are  full  as  fcattered  and  full  as  numerous  ;  the  officers  of  the 
fait  duty,  which  though  a  fpecies  of  excife,  and  conducted 
in  the  fame  manner,  are  yet  m.ade  a  diftin£t  corps  from  the 
ordinary  managers  of  that  revenue;  the  furveyors  of  houfesand 
windows  ;  the  receivers  of  the  land-tax  ;  the  managers  of  lot- 
teries *,  and  the  commilTioners  of  hackney  coaches  ;  all  which 
[  336  ]   are  either  mediately  or  immediately  appointed  by  the  crown 
and  removable  at  pleafure  without  any  reafon  affligned:  thefe, 
it   requires   but  little  penetration    to  fee,    mud   give    that 
power,  on  which  they  depend  for  fubfiftcnce,  an  influence 
mod  amazingly  extenfive.  To  this  may  be  added  the  frequent 
opportunities  of  conferring  particular  obligations,  by  prefer- 
ence 
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Cflce  in  loans,  fubf  jriptions,  tickets,  remittances,   and  other 

money- tranfaclions,  which  will  greatly  increafethis  influence; 

and  that  over  thofe  perfons  whofe  attachment,  on  account  of 

their  wealth,  is  frequently  the  moft  defirable.     All  this  is  the 

natural,  though  perhaps  the  unforefeen  confequence  of  ere£t- 

ing  our  funds  of  credit,  and  to  fupport  them  ellablifhing  our 

prefent  perpetual  taxes:  the  whole  of  which  is  entirely  new 

fince  the   reftoration  in   1660;   and  by  far  the  greateft  part 

fmce  the  revolution  In  1688.  And  the  fame  may  be  faid  with 

regard  to  the  officers  in  our  numerous  army,  and  the  places 

which  the  army  has  created.     All  which  put  together  give 

the  executive  power  fo  perfuaflve  an  energy  with  refpecSt  to 

the  perfcns  themfelves,  and   fo  prevailing  an  intered  with 

their  friends  and  families,  as  will  amply  make  amends  for  the 

lofs  of  external  prerogative. 

But,  though  this  profufion  of  offices  {hould  have  no  efre<3:  , 

on  individuals,  there  is  ftill  another  newly-acquired  branch  of 
power  ;  and  that  is,  not  the  inHuence  only,  but  the  force  of 
a  difciplined  army  :  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown  :  raifed  by  the  crown,  officered  by 
the  crown,  commanded  by  the  crown.  They  are  kept  on 
foot  it  is  true  only  from  year  to  year,  end  that  by  the  power 
of  parliament  :  bui  during  that  year  they  muft,  by  the  nature 
of  our  conflitution,  if  raifed  at  all,  be  at  the  abfolute  difpolal 
of  the  crown.  And  tfiere  need  but  few  words  to  demon- 
(Irate  how  great  a  trufl  is  thereby  repofed  in  the  prince  by 
his  people.  A  trufl:,  that  is  more  than  equivalent  to  a 
thoufand  little  troubiefome  prerogatives. 

Add  to  all  this,  that  bcGdes  the  civil  lift,  the  Immenfe 
revenue  of  almofk  feven  millions  fterling,  which  is  annually 
paid  to  the  creditors  of  the  public,  or  carried  to  the  finking 
fund,  is  firfl  depofited  in  the  royi  I  exchequer,  and  thence  '"  337  1 
ilTued  out  to  the  refpe£live  offices  of  paymeiit.  This  revenue 
the  people  can  never  refufe  to  ralfe,  bccaufe  it  is  made  perpe- 
tual by  ad  of  parliament :  which  alfo,  when  well  confidered, 
.  viJl  appear  to  be  a  truft  of  great  delicacy  and  high  importance. 

Upom 
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Upon  the  whole  therefore  I  think  It  is  clear,,  that,  what- 
ever may  have  become  of  the  nominal^  the  real  power  of  the 
crown  has  not  been  too  far  v/eakened  by  any  tr.infa£lions  in 
the  lafh  century.  Much  is  indeed  given  up  \  but  much  is  alfo 
scquired.  The  ilcrn  commands  of  prerogative  have  yielded 
to  the  milder  voice  of  infi-aence  :  the  llavifh  and  exploded 
doctrine  of  non-rcfidance  has  given  way  to  a  military  efta- 
blifliment  by  law ;  and  to  the  difufe  of  parliaments  has  fuc- 
ceeded  a  parliamentary  trull  of  an  immenfe  perpetual  revenue* 
When,  indeed,  by  the  free  operation  of  the  finking  fund, 
our  national  debts  fhall  bs  lelTened  ;  when  the  pofture  of 
foreign  affairs,  and  the  univerfal  introdu£lion  of  a  v/eli- 
planned  and  national  militia,  will  fufFer  our  formidable  army 
to  be  thinned  and  regulated  ;  and  when  (in  confequence  of 
all)  our  taxes  fliali  be  gradually  reduced  ;  this  adventitious 
power  of  the  crown  will  flowly  and  imperceptibly  diminifli, 
as  it  flowly  and  imperceptibly  rofe.  But,  till  that  fhall  hap- 
pen, it  will  be  our  efpecial  duty,  as  good  fubjeds  and  good 
Englifhmen,  to  reverence  the  crown,  and  yet  guard  againft 
corrupt  and  fervile  influence  from  thofe  who  are  intruded 
with  its  authority  ;  to  be  loyal,  yet  free-,  obedient,  and  yet 
independent  ;  and,  above  every  thing,  to  hope  that  we  may 
long,  very  long,  conrinue  to  be  governed  by  a  fovereign, 
who,  in  all  thofe  public  a([^s  that  have  perfonally  proceeded 
from  himfelf,  hath  manife{\ed  the  highefr  veneration  for  the 
free  conOitution  of  Britain  ;  hath  already  in  more  than  one 
inflance  remarkably  (Irengthened  it's  outworks  ;  and  will 
therefore  never  harbour  a  thought,  or  adopt  a  perfuaflon,  in 
jmy  the  remotefc  degree  detrimental  to  pu  jIIc  liberty. 


Ch.  9.  cf  Persons.  338 


CHAPTER    THE    NINTH. 


OF   SUBORDIxNATE   MAGISTRATES. 


IN  a  former  chapter  of  thefe  commentaries  '  we  diflin- 
guifhed  magiftrates  into  two  kinds;  fupreme,  or  thofe  in 
whom  the  fovereign  power  of  the  (late  refides  ;  and  fubor- 
dinate,  or  thofe  who  a6l  in  an  inferior  fecondary  fphere. 
We  have  hitherto  conndered  the  former  kind  only  *,  namely, 
the  fupreme  legiflative  power  or  parliament,  and  the  fupreme 
executive  power,  which  is  the  king  :  and  are  now  to  pro- 
ceed to  inquire  into  the  rights  and  duties  of  the  principal 
fubordinate  magiftrates* 

And  herein  we  are  not  to  inveftigate  the  powers  and  du- 
ties of  his  majefty's  great  officers  of  ftale,  the  lord  trejfurer, 
lord  chamberlain,  the  principal  fecretaries,  or  the  like  ;  bc- 
caufe  I  do  not  know  that  they  are  in  that  capiclty  in  any  con- 
fiderable  degree  the  obje£ls  of  our  laws,  or  have  any  very  im* 
portant  (hare  of  magiftracy  conferred  upon  them  :  exc  p'  ttiat 
the  fecretaries  of  ftate  are  allowed  the  power  of  co.-nmitment, 
in  order  to  bring  offenders  to  trial  ^  Neithi°r  fhall  I  here 
treat  of  the  office  and  authority  of  the  lord  chancellor,  or 
the  other  judges  of  the  fuperlor  courts  ot  juflice  ;  be^aufe 
they  wilLfind  a  more  proper  place  in  the  third  parr  of  thefe 
commentaries.  Nor  {hall  I  enter  into  any  minute  difquifitions, 

•  ch.  2.  page  146.  143.    5  Mod.  84.     Sak.  ^7.    Canh. 

with 
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with  regard  to  the  rights  and  dignities  of  mayors  and  alder- 
men, or  other  magiftrates  of  particular  corporations  ;  beciufe 
t  33P  3  thefe  are  mere  private  and  ftritlly  municipal  rights,  depead- 
ing  entirely  upon  the  domeftic  conftitution  of  their  refpec- 
tive  franchifes.  But  the  magiftrates  and  ofRccrs,  whofe  rights 
and  duties  it  will  be  proper  in  this  chapter  to  confider,  are 
fuch  as  are  generally  in  ufe,  and  have  a  jurifdidion  and  au- 
thority difperfedly  throughout  the  kingdom  :  which  are> 
principally  (Iieriffs ;  coroners  ;  juftices  of  the  peace  ;  con- 
flables ;  furveyors  of  highways ;  and  overfeers  of  the  poor, 
in  treating  of  all  which  I  fliall  inquire  into,  (irft,  their  an- 
tiquity and  original  ;  next,  the  manner  in  which  they  are  ap- 
pointed and  may  be  removed  ;  and  laftly,  their  rights  and 
duties.     And  firft  of  flierifFs, 

I.  The  fheriff  is  an  officer  of  very  great  antiquity  in  this 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
fcipe  jepepa  the  reeve,  baiiilf,  or  officer  of  the  (hire. 
He  is  called  in  Latin  vice-comes,  as  being  the  deputy  of  the 
earl  or  comes  ,•  to  whom  the  cuftody  of  the  fliire  is  faid  tq 
have  been  committed  at  the  firft  divifion  of  this  kingdom  into 
counties.  But  the  earls  in  procefs  of  time,  by  reafon  of  their 
high  employnients  and  attendance  on  the  king*s  perfon, 
not  being  able  to  tranfacl  the  bufinefs  of  the  county,  were 
delivered  of  that  burden  ^ :  referving  to  themfelves  the  ho- 
nour, but  the  labour  v/as  laid  on  the  (herifF.  So  that  now 
the  {heriff  does  all  the  king's  bufmefs  in  the  county  ;  and 
though  he  be  ftill  called  vice-csmeSf  yet  he  is  entirely  inde- 
pendent of,  and  not  fubjecl  to  the  earl  *,  the  king  by  his  let- 
ters patent  committing  ctijlodiam  comHatus  to  the  fherilFj  and 
him  alone. 

Sheriffs  were  formerly  chofen  by  the  inhabitants  of  the 
feveral  counties.  In  confirmation  of  which  it  was  ordained 
by  ftatutc  28  Edw.  I.  c.  S.  that  the  people  (hould  have  elec- 

'^  Dalton  of  (herifFs;  c.  i, 

i  I  tion 


Ch,  9'  cf  Persons.  339        ' 

tion  of  {herlffs  in  every  {hire,  when  the  fhrievalty  i>  not  of 
inheritance.    For  antiently  in  fome  counties  the  (herifFs  were 
hereditary ;    as  I  apprehend  they  were   in  Scotland   till  the 
ftatute  20  Geo.  II.  c.  43.  j  and  ilill  continue  in  the  county  of 
Weftmorland  to  this  day  (i) :  the  city  of  London  having  alfo  [^  340  J 
the  inheritance  of  the  fhrievalty  of  Middlefex  veiled  in  their 
body  by  charter  '^  (2).    The  reafon  of  thefe  popular  elections 
is  afljgned  in  the  fame  flatute,  c.  13.  **  thai  the  commons 
*^  might  chufe   fuch  as  would  not  be  a  burden  to  them.' 
And  herein  appears  plainly  a  ftrong  trace  of  the  democrati- 
cal  part  of  our  conftitution  ;  in  which  form  of  government 
It  is  an  indifpenfable  requifice,  that  the  people  (hould  chufe 
their  own  magiftrates  %     This  eledlion  was  in  all  probabi- 
lity not  abfolutely  veiled  in  the  commons,  but  required  the 
royal  approbation*  For  in  the  Gothic  conftitution,  the  judges 
of  the  county  courts  (which  office  is  executed  by  our  fherifF) 
were   elecled  by  the  people,  but  confirmed  by  the   king  : 
and  the  form  of  their  eledlion  was  thus  managed  :   the  peo- 
ple,  or   incolae  ierritorti   chofe    tivelve   electors,    and   they 
nominated  three  perfons,   ex  quibus  rex  unum  ccnfirmabat  ^ 

^  3  Rep.  72.  ^  Stiern.  de  jure  Gotb.  I.  i,  c.  3, 

*  Montelq.  Sp.  L.  b.  %.  c.  2. 

( I )  The  earl  of  Thanet  is  hereditary  fherifF  of  Weftmorland. 
This  office  may  defcend  to,  and  be  executed  by,  a  female  ;  for 
"  Ann  countefs  of  Pembroke  had  the  office  of  hereditary  fherifF 
**  of  Weftmorland,  and  exercifed  it  in  perfon.  At  the  affizes  at 
**  Appleby  fhe  fat  with  the  judges  on  the  bench.'*      Harg,  Co, 

J  Ait.  326. 

(2)  Theeleclion  of  the  fherifFs  of  London  and  Middlefex  vicas 
granted  to  the  citizens  of  London  for  ever  in  very  ancient  times, 
upon  condition  of  their  paying  300/.  a  year  to  the  king's  exche- 
quer. In  confequence  of  this  grant,  they  have  always  eledlcd  two 
ilieriffs,  though  thefe  conftitute  together  but  one  officer  ;  and  if 
one  die,  the  other  cannot  a6l  till  another  is  ele£led.  (4  Bac.  Ahr. 
447.)  In  the  year  1748,  the  corporation  of  London  made  a  bye- 
law,  impofmg  a  fine  of  600/.  upon  every  perfon,  who,  being 
elected,  (hould  refufe  to  fervc  the  office  of  flierifF.  Seethe  cafe 
©f  Evans,  efq.  and  the  chamberlain  of  London^,  2  Burn,  E.L.  1&5. 

But 
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But  with  us  in  England  thefe  popular  ele(?lions,  growing 
tumultuous,  were  put  an  end  to  by  the  ftatute  9Edw.  II. 
ft.  2.  which  ena«Sted,  that  the  iheriffs  ihould  from  thenceforth 
be  afTigned  by  the  chancellor^  treafurer,  and  the  judges;  as 
being  perfons  in  whom  the  fame  truft  might  with  confidence 
be  repofed.  By  fliatutes  T4Edw.  III.  c.  7.  23  Hen.  VI. 
c.  8.  and  21  Hen.  VIII.  0.20.(3)  the  chancellor,  treafurer, 
prefident  of  the  king's  council,  chief  ]\xiiizcs,  and  chief  ba- 
ron, are  to  make  this  election  ;  and  that  on  the  morrow  of 
All  Souls  in  the  exchequer.  And  the  king's  letters  patent, 
^  appointing  the  new  fheritFs,  ufed  commonly  to  bear  date 
the  fixth  day  of  November-.  The  ftatute  of  Cambridge, 
12  Ric.  II.  c.  2.  ordains,  that  the  chancellor,  treafurer,  keeper 
of  the  privy  feal,  ftcward  of  the  king's  houfe,  the  king's 
chamberlain,  clerk  of  the  rolls,  the  judices  of  the  one  bench 
and  the  other,  barons  of  the  exchequer,  and  all  other  that 
CiUl  be  called  to  ordain,  name,  or  make  juftices  of  the  peace, 
fieriffsy  and  other  oiBcers  of  the  king,  (liall  be  fworn  to  a(ft 
indifferently,  and  to  appoint  no  man  that  fueth  either  privily 
or  openly  to  be  put  in  office,  but  fuch  only  as  they  fhall 
judge  to  be  the  bsft  and  mod  fufficient.  And  the  cuflioni 
L  34^  ]  iio^  is  (and  has  been  at  lead  ever  fince  the  time  of  Fortefcue  % 
who  was  chief  juftice  and  chancellor  to  Henry  the  fixth) 
that  all  the  judges,  together  with  the  other  great  officers  and 
privy  counfellors,  meet  in  the  exchequer  on  the  morrow  of 
All  Souls  yearly,  (which  day  is  now  altered  to  the  morrow  of 
St.  Martin  by  the  lafl:  a£l  for  abbreviating  Mictiaelmas  term,) 
and  then  and  there  the  judges  propofe  three  perfons,  to  be 
reported  (if  approred  of)  to  the  king,  who  afterwards  ap- 
points one  of  them  to  be  iheriff(4). 

8  Stat.  12Edw.IV.  c.  I.  "  df  L.L.  c.  24. 


(3)  This  Lift  flatute,  as  is  obfervedby  Mr.  Wooddefon,   i  vol, 
89.  feems  quite  to  a  different  purpofe. 

(4)  The  following  is  the  prefent  mode  of  nominating  fheriffs  in 
the  exchequer  on  the  morrow  of  St.  Martin : 

The  chancellor,  chancellor  of  the  exchequer,  the  judges,  and 
feveral  of  the  privy  council  alTemblc,  and  an  officer  of  the  court 

admi- 
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This  cuftom,  of  the  twehz  judges  propoGng  three  perfons, 
feems  borrowed  from  the  Gothic  conftitution  before  men- 
tioned ;  with  this  difference,  that  among  the  Goths  the 
twelve  nominors  were  firft  ele6l:ed  by  the  people  themfeives. 
And  this  ufage  of  ours  at  it's  firll  introdu6lion,  I  am  apt  to 
believe  was  founded  upon  fome  ftatute,  though  not  now  to 
be  found  among  our  printed  laws  :  firft,  becaufe  it  is  ma- 
terially ditFerent  from  the  direction  of  all  the  ftatutes  before 
mem ioned :  which  it  is  hard  to  conceive  that  the  judges  would 
have  countenanced  by  their  concurrence,  or  that  Fortefcuc 


admin  illers  an  oath  to  them  in  old  French,  that  they  will  nominate 
no  one  from  favour,  partiality,  or  any  improper  motive  :  this  done, 
the  fame  officer  having  the  iiil  of  the  counties  in  alphabetical  or- 
der, and  of  thofe  who  were  nominated  the  year  preceding,  reads 
over  the  three  names,  and  the  laft  of  the  three  he  pronounces  to  be 
the  prefent  ihenff ;  but  where  there  has  been  a  pocket  fheriiT,  he 
reads  the  three  names  upon  the  hft,  and  then  declares  who  is  the 
prefent  fheriff.  If  any  of  the  miniiby  or  judges  have  an  objection 
to  any  perfon  named  in  the  lift,  he  then  mentions  it,  and  another 
gentleman  is  nominated  in  his  room ;  if  no  objection  be  made, 
iorae  one  rifes  and  fays,  "  to  the  two  gentlemen  I  know  no  ob- 
**  joclion,  and  I  recommend  A.  B.  efq.  in  the  room  of  the  prefent 
«  flieriff." 

Another  officer  has  a  paper  with  a  number  of  names  given  him 
by  the  clerk  of  allize  for  each  county,  which  paper  generally  ccn- 
taiiis  the  names  of  the  gentlemen  upon  the  former  liil,  and  alfo 
of  gentlemen  who  are  likely  to  be  nominated,  and  wkilll  the  three 
are  nominated,  he  prefixes  i,  2,  or  3,  to  their  names,  according  to 
the  order  in  which  they  are  placed  ;  which,  for  greater  certainty, 
he  afterwards  reads  over  twice.  Several  objections  are  made  to 
gentlemen  ;  fomc,  perhaps,  at  their  own  requeft  ;  fuch  as,  that 
they  are  abroad,  that  their  eftates  are  fmall  and  incumbered,  that 
they  have  no  equipage,  that  they  are  pradliling  barrillers,  or  officers 
ia  the  miUtia,  &c. 

The  new  ft;eriff  is  generally  appointed  about  the  end  of  the  fol-- 
lowing  Hilary  term  j  this  extenilou  of  the  time  was,  probably,  ia 
confequeace  of  the  17  Edw.  IV.  c,  7.  which  enables  the  oldiheriS" 
to  hold  hi«  office  over  Michaelmas  and  Hilary  terms. 

wouli 
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would  have  Infertcd  in  his  book,  unlefs  by  the  authority  of 
fome  ftatute  :  and  alfo  becaufe  a  ftatute  is  exprefsly  referred 
to  in  the  record, which  fir  Edward  Coke  tells  us^  he  tranfcribcd 
from  the  council  book  or  3  March,  34  Hen.  VI.  and  which  is 
in  fubftance  as  follows  (5).  The  king  had  of  his  own  autho- 
rity appointed  a  man  (lierifF  of  Lincolnfliire,  which  office  he 
refufed  to  take  upon  him  :  whereupon  the  opinions  of  the 
judges  were  taken,  what  (hould  be  done  in  this  behalf.  And 
the  two  chief  juftices  fir  John  Fortefcae  and  fir  John  Pri- 
fot,  delivered  the  unanimous  opinion  of  them  all ;  "  that  the 
«  king  did  an  error  when  he  made  a  perfon  (herift,  that  was 
*'  not  chofea  and  prefented  to  him  according  to  the  Jlatute  ; 
**  that  the  perfon  refufing  was  liable  to  no  fine  for  difobedi- 
*'  ence,  as  if  he  had  been  one  of  the  three  perfons  chofen  ac- 
"  cording  to  the  tenor  of  xkitjlatute;  that  they  would  advife 
**■  the  king  to  have  recourfe  to  the  three  perfons  that  were 
•'  chofen  according  to  th,tj}atiiiey  or  that  fome  other  thrifty 

^  J  2  Infl,  559. 

(5)  I  am  inclined  to  diuigree  with  the  learned  Judge^s  conjee--, 
ture,  that  the  prefent  practice  originated  from  a  ftatute  which 
cannot  now  be  found  ;  becaufe,  if  fuch  a  ftatute  ever  exifted,  it 
mil  ft  have  been  pafTed  between  the  date  of  this  record,  the 
34  Hen.  VI.  and  the  ftatute  23  Hen.  VI.  c.  8.  referred  to  by  the 
learned  Commentator  in  the  preceding  page  ;  for  that  ftatute  recite* 
and  ratifies  the  14  Edw.  III.  c.  7.  which  provides  only  for  the  no- 
mination of  one  perfon  to  fill  the  office  when  vacant  ;  yet  the  for- 
mer ftatute  9  Edvv\  11.  ft.  2.  leaves  the  number  indefinite,  in%, 
iherifFs  ftiall  be  afligfned  bv  the  chancellor,  &c.  and  if  fuch  a  ftatute 
had  palled  in  th^courfe  of  thofe  eleven  years,  it  is  probable  that 
it  would  have  been  referred  to  by  fubfequent  ftatutes.  1  ftiould 
conceive  that  the  practice  originated  from  the  confideration,  that, 
as  the  king  was  to  confirm  the  nomination  by  his  patent,  it  was 
more  convenient  and  refpe£lful  to  prefent  three  to  him  than  only 
one  ;  and  though  this  proceeding  did  not  exaftly  correfpond  with 
the  directions  of  the  ftatute,  yet  it  was  not  contrary  to  it's  fpirit, 
or  in  ftriftnefs  to  it's  letter  ;  and  therefore  the  judges  might,  per- 
haps, think  thcmfelves  warranted  in  faying  that  the  three  perfons^ 
were  chofen  according  to  the  tenor  of  the  ftatute. 

"  man; 
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"  man  be  intreated  to  occupy  the  office  for  this  year ;  and 
"  that,  the  next  year,  to  efchew  fuch  Inconveniences,  the 
**  order  of  i\iQ  Jl at ute  in  this  behalf  nwde  be  obferved."  But 
notwithftanding  this  unanimous  refolution  of  all  the  judges  [  342  3 
of  England,  thus  entered  in  the  council  book,  and  the  ftatute 
34  &  35  Hen.  VIII.  c.  26.  §61.  which  exprefsly  recog- 
nizes this  to  be  the  law  of  the  land,  fome  of  our  writers  ^ 
have  affirmed,  that  the  king,  by  his  prerogative,  may  name 
tvhom  he  pleafes  to  be  fheriff,  whether  chofen  by  the  judges 
or  no.  This  is  grounded  on  a  very  particular  cafe  in  the  fifth 
year  of  queen  Elizabeth,  when,  byreafon  of  the  plague,  there 
was  no  Michaelmas  term  kept  at  Weftminfter  :  fo  that  the 
judges  could  not  meet  there  in  cyajlino  animariim  to  nominate 
the  (lieriffs  :  whereupon  the  queen  named  them  herfelf,  with- 
out fuch  previous  aficmbly,  appointing  for  the  mod  part  one 
of  the  two  remaining  in  the  lafl  year's  lift  ^.  And  this  cafe, 
thus  circumftanccd,  is  the  only  authority  in  our  books  for  the 
making  thefe  extraordinary  Sheriffs.  It  is  true,  the  reporter 
adds,  that  it  was  held  that  the  queen  by  her  prerogative  might- 
make  a  (herifF  without  the  ele<Rion  of  the  judges,  mn  objiatite 
aliquoJJatuto  in  contrarium  :  but  the  dodlrine  of  non  obJiante^Sy 
which  fets  the  prerogative  above  the  laws,  was  efFc£lualIy 
demoliflied  by  the  bill  of  rights  at  the  revolution,  and  abdi- 
cated Weftmiflfter-hall  when  king  James  abdicated  the  kin<T- 
dom.  However,  it  muft  be  acknowleged,  tlvat  the  pradice 
of  occafionally  naming  what  are  called  pocket-flierifFs,  by 
the  fole  authority  of  the  crown,  hath  uniformly  continued 
to  the  reign  of  his  prefent  majefty  ;  in  which,  I  believe,  few 
(if  any)  compulfory  inftances  have  occurred  [6),    • 

»  Jenkins.  229.  ''  Dyer.  225. 


(6)  When  the  king  appoints  a  perfon  flierift,  who  is  not  one 
cf  the  three  nominated  in  the  exchequer,  he  is  called  a  pocket-fhe- 
rifF.  It  is  probable,  that  no  compulfory  inftance  of  the  appointment: 
of  a  pocket-fheriiF  ever  occurred  ;  and  the  unanimous  opinion  of 
the  judges,  preferred  in  the  record  cited  by  the  learned  Commen- 
.tator  from  2  Inlt.  559.  precludes  the  poffibility  of  fuch  a  cafe. 
This  is  an  ungracious  prerogative  ;  and  whenever  it  is  exercifed, 
unlefs  the  occafion  is  manifcll,  the  whole  adminiflration  of  juftice 
throughout  one  county  for  a  twelvemonth,  if  not  corrupted,  is 

Vol,  I.  H  h  certainly 
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I  Sheriffs,  by  virtue  of  feveral  old  flatutes,  are  to  conti- 

nue ill  their  office  no  longer  than  one  year :  and  yet  it  hath 
been  fald  '  that  a  flierift  may  be  appointed  durante  hem  placHo, 
or  during  the  king's  pleafure  ;  and  fo  is  the  form  of  the  royal 
writ ".  Therefore,  till  a  new  flierlff  be  named,  his  ofTice 
cannot  be  determined,  unlefs  by  his  own  death,  or  the  de- 
mlie  of  the  king ;  in  which  laft  cafe  it  was  ufual  for  the 
fuccefTor  to  fend  a  new  writ  to  the  old  {heriff "  :  but  now  by 
ftatute  I  Ann.  ft.  i.  c.  8.  all  officers  appointed  by  the  pre- 
r  3^3  3  ceding  king  may  hold  their  offices,  for  fix  months  after  the 
king's  demife,  unlefs  fooner  difplaced  by  the  fucceffor.  We 
may  farther  obferve,  that  by  ftatute  i  Ric.  II.  c.  1 1.  no  man 
that  has  ferved  the  office  of  fherifFfor  one  year,  can  be  com- 
pelled to  ferve  the  fame  again  within  three  years  after  (7) 

We  (hall  find  it  is  of  the  utmoft  importance  to  have  the 
iheriff  appointed  according  to  law,  when  we  confider  his 
|)ower  and  duty.  Thefe  are  cither  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  minifterial  officer  of  the  fuperior 
courts  of  juftice,  or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all 
caufes  of  forty  fhlllings  value  and  under,  in  his  county  court, 
of  which  more  in  it's  proper  place  ;  and  he  has  alfo  a  judicial 
power  in  divers  other  civil  cafes  °.  He  is  likewife  to  decide 
the  ele£lions  of  knights  of  the  flilre,  (fubjedl  to  the  control 
of  the  houfe  of  commons,)  of  coroners,  and  of  verderors  ;  to 
judge  of  the  qualification  of  voters,  and  to  return  fuch  as 
he  Ihall  determine  to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  law 
and  fpecial  commiffion,  he  is  the  firft  man  in  the  county,   and 

*  4  Rep.  l^.  "  Dalt.  7. 

»»  Dak.  of  fheriffs.  8.  9  Il!J.c.j\. 

certainly  fufpefted.     The  caufe  ought  to  be  urgent  or  inevitable, 
when  recourfe  is  had  to  this  prerogative. 

(7)  If  there  be  other  fufficient  within  the  county.  Until  a 
different  regulation  was  made  by  8  Eliz.  c.  16.  in  a  great  many 
inftances  two  counties  had  one  and  the  fame  Oieriff  ;  this  is  ft^U 
the  cafe  in  the  counties  of  Cambridge  and  Huntingdon. 

I  fuperior 
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fuperior  in  rank  to  any  nobleman  therein,  during  his  office  p. 
He  may  apprehend,   and  cortimit  to  pi;fon,  all  perfons  who 
break  the  peace,   cr  attempt  to  bteak  it ;   and  may  bind  any 
one  in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
is  bound  e-.v  officio  to  purfue,  and  take  all  traitors^  murderers^ 
felons,  and  other  mifdoers,  and  commit  them  to  gaol  for  faTe 
cuftody.     He  is  alio  to  defend  his  county  againft  any  of  the 
king's  enemies  when  they  come  into  the  land :  and  for  this 
purpofe,  as  well  as  for  keeping  the. peace  and  purfuing  felons, 
he  may  command  all  the  people  of  his  county  to  attend  him  ; 
which  is  called  the  poffe  comitatus^  or  power  of  the  county  '^ : 
and  this  fummons  every  perfon  above  fifteen  years  old,  and 
under  the  degree  of  a  peer,   is  bound  to  attend  upon  warn- 
ing •■,  under  pain  of  fine  and  imprifonment '.    But  though  the  [  344  ^ 
Iheriff  is  thus   the  principal  confervator  of  the  peace  in  his 
county,  yet  by  the  exprefs  diredions  of  the  great  charter  S 
he,  together  with  the  conftable,  coroner,  and  certain  other 
officers  of  the  king,   are  forbidden  to  hold  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  ofi^ence.     For 
it  would  be  highly  unbecoming,  that  the  executioners  of  juf- 
tice  fhould  be   alfo  the  judges  ;   (hould  impofe,  as  well  a3 
levy,  fines  and   amercements ;   (hould   one  day  condemn  a 
man  to  death,  and  perfonally  execute  him  the  next.    Neither 
may  he  a(5l  as  an   ordinary  juftice  of  the  peace  during  the 
time  of  Bis  office " :  for  this  would  be  equally  inconlident » 
he  beingln  many  refpedts  the  fervant  of  the  juilices. 


In  his  minlflerial  capacity  the  ffierlfF  is  bound  to  execute 
all  procefs  iffiaing  from  the  king's  courts  of  juftice.  In  the 
commencement  of  civil  caufes,  he  is  to  ferve  the  writ,  to 
arreft,  ajid  to  take  bail ;  when  the  caufe  comes  to  trial,  he 
muft  fummon  and  return  the  jury  j  when  it  is  determined, 
he  muft  fee  the  judgment  of  the  court  carried  into  execution. 
In  criminal  matters,  he  alfo  arrefts  and  imprlfons,  he  re- 
turns the  jury,  he  has  the  cuftody  of  the  delinquent,  and  he 

>  1R0ll.Rep.137.  «  Stat,  a  Hen.V.  e.g. 

1  Ddc.  c.  95.  '  t2p.  17. 

*  Lamb.  Eiren.  31^.  "*  S:at,  I  Mar.  ft.  ».  c.  8. 
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executes  tlie  fentencc  of  the  court,  though  it  extend  to  death 
itfdf. 

As  the  kIngVballitT,  it  is  hisbufinefs  to'prefcrve  the  rights 
of  the  king  within  his  bailiwick ;  for  fo  his  county  is  fre- 
quently called  in  the  writs;  a  word  introduced  by  the  princes 
of  the  Norman  line,  in  imitation  of  the  French,  whofe  ter- 
*  rltory  is  divided  in  to  bailiwicks,  as  that  of  England  into  coun- 
ties*". He  mud  feife  to  ihe  king's  ufe  all  lands  devol- 
ved to  the  crown  by  attainder  or  efcheat ;  mud  levy  all  fines 
and  forfeitures ;  mull  feife  and  keep  all  waifs,  wrecks, 
eftrays,  and  the  like,  unlefs  they  be  granted  tofome  fubjedl  ^ 
and  muft  alfo  coilecl  the  king's  rents  within  the  bailiwick, 
"         if  commanded  by  procefs  from  the  exchequer  \ 

C  ^45  ]  ^^  execute  thefe  various  offices,  the  (herifF  has  under 
him  many  inferior  officers  ;  an  under- flieriff,  bailiffs,  and 
gaolers ;  who  muft  neither  buy,  fell,  nor  farm  their  offices, 
on  forfeiture  of  500/.  ^ 

The  und^r-fheriff  ufually  perfornis  all  the  duties  of  the 
office ;  a  very  few  only  excepted,  where  the  perfonal  pre- 
fence  of  the  high-flieriff  is  neceffary.  But  no  under-ffierifF 
(hall  abide  in  his  office  above  one  year^  ;  and  if  he  does,  by 
ftatute  23  Hen.  VI.  c.  8.  he  forfeits  200/.  a  very  large  pe- 
nalty in  thofe  early  days.  And  no  under-fheriff  or  fheriff^^s 
officer  (hall  pra6life  as  an  attorney,  during  the  time  he  con- 
tinues in  fuch  office  "* :  for  this  would  be  a  great  inlet  to  par- 
tiality and  oppreffion.  But  thefe  falutary  regulations  arc 
(hamefully  evaded,  by  pra6lifing  in  the  names  of  other  at- 
torneys, and  putting  in  (ham  deputies  by  way  of  nominal 
under-fheriffs  :  by  reafon  of  which,  fays  Dalton  "*,  the  under- 
(heriffs  and  bailiffs  do  grow  fo  cunning  in  their  feveral  places* 
that  they  are  able  to  deceive,  and  it  may  well  be  feared  that 

*^  Fortefc.  de  L.  L«  c.  14.  "^  Stat.  42  Edw.  III.  c.  9. 

x  Dak.  c.  9.  •  Stat,  i  Hen.  V.  c.  4.. 

y  Stat,  i  Geo.  I.  c.  \$.  ^  of  fli^riffs,  c.  iif. 
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many  of  them   do   deceive,  both  the  king,  the  high-fherifF, 
9nd  the  .county. 

Bailiffs,  or  fherlff's  officers,  are  either  balluTs  of  hun- 
dreds, or  fpecial  bailifFs.  Bailiffs  of  hundreds  are  officers 
appointed  over  thofe  refpedlive  diltricls  by  the  fheriffs,  to 
colle£l  fines  therein  ;  to  fummon  juries  ;  to  attend  the  judges 
and  juQ:ices  at  the  affifes,  and  quarter  feffions  ;  and  alfo  to 
execute  writs  and  procefs  in  the  leveral  hundreds.  Bat,  as 
thefeare  generally  plain  men,  and  iiot  thoroughly  fkilful  in 
this  latter  part  of  their  office,  that  of  ferving  writs,  and 
making  arrefls  and  executions,  it  is  now  ufual  to  join  fpecial 
bailifFs  with  them ;  who  are  generally  mean  perfons,  em- 
ployed by  the  fheriffs  on  account  only  of  their  adroitnefs  and 
dexterity  in  hunting  and  feifing  their  prey.  The  iheriff  [  346  ] 
being  anfwerable  for  the  mifdemeanors  of  thefe  baiiiffs,  they 
are  therefore  ufually  bound  in  an  obligation  with  fureties 
for  the  due  execution  of  their  office,  and  thence  are  called 
bound-bailiffs ;  which  the  common  people  have  corrupted 
into  a  much  more  homely  appellation. 

Gaolers  are  alfo  the  fervants  of  the  fherlff,  and  he  muft 
be  refponfible  for  their  conduct.  Their  bufinefs  is  to  keep 
fafely  all  fuch  perfons  as  are  committed  to  them  by  lawful 
warrant :  and,  if  they  fuffer  any  fuch  to  efcape,  the  fheriff' 
(hall  anfwer  it  to  the  king,  if  it  be  a  criminal  mattery  or, 
in  a  civil  cafe,  to  the  party  injured  '^.  And  to  this  end  the 
fheriff  muft*^  have  lands  fufficient  within  the  county  to  an- 
fwer the  king  and  his  people  (8).     The  abufes  of  gaolers  and 

«  Dak.  c.  118.     4  Rep.  34.  c.  4.  4  Edw.  III.  c.  9.     5  Edw.  Ill,  c.  4. 

*  Stat.  9  Edw.  II.  ft.  2.     2  Edw.  Ul.     13  &  14  Car.  II.  c.  2j.  §  7. 


^8)  This  is  the  only  qualification  required  from  a  fheriff.  That 
it  was  the  intention  of  our  anceltors  that  the  lands  of  a  fheriff 
fliould  be  confiderable,  abundantly  appears  from  their  having  this 
provifion  fo  frequently  repeated,  and  at  the  fame  time  that  they 
obtained  a  conflrmatien  of  magna  charta  and  their  moll  valuable  li- 
berties.    As  the  fheriff,  both  in  criminal  and  civil  cafes,  may  have 

Hh3  th« 
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flieriff'^  officers,  toward  the  unfortunate  perfons  in  their 
cuftody,  2LX'i  well  reflrained  and  guarded  againft  by  ftatutc 
3  2  Geo.  II.  c.  28.  and  by  (latute  14  Geo.  III.  c.  59.  provi- 
iions  are  made  for  better  preferving  the  health  of  prifoners, 
and  preventing  the  goal  dirtemper  (9). 

The  vafL  expence,  which  cuftom  had  introduced  in  fcrv- 
Sng  the  office  of  high  (herifF,  was  grown  fuch  a  burthen  to 
the  fubjedl,  that  it  was  enaiSted,  by  ftatute  13  and  14  Car.  II. 
c.  21.  that  no  fherifF  (except  of  London,  Weftmorland,  arid 
towns  which  are  counties  of  themfelves)  fhould  keep  any  ta- 
ble at  the  affifes,  except  for  his  own  family,  or  give  any  pre- 
fents  to  the  judges  or  their  fervants,  or  have  more  than  forty 
men  in  livery :  yet,  for  the  fake  of  fafety  and  decency,  he 
may  not  have  lefs  than  twenty  men  in  England  and  twelve 
in  Wales  5  upon  forfeiture,  in  any  of  thefe  cafes,  of  200  /. 

II.  The  coroner's  is  alfo  a  very  antient  office  at  the  com- 
mon law.  He  is  called  coroner,  comnator^  becaufe  he  hath 
principally  to  do  with  pleas  of  the  crown,  or  fuch  wherein 
the  king  is  m.ore  immediately  concerned  e.     And  in  this  light 

^  a  Inft.  31.     4.  Inft.  271. 

the  ciillody  of  men  of  the  greateft  property  in  the  country,  his 
own  eftate  oug-ht  certainly  to  be  large,  that  he  may  be  above  all 
temptation  to  permit  them  to  efcape,  or  to  join  them  in  their 
flight.  In  ancient  times  this  office  was  frequently  executed  by  the 
nobility  and  perfons  oi  the  higheft  rank  in  the  kingdom.  Elige^ 
hantiir  olim  ad.hoc  ojjicimnpotcntijfimif/epenmnero  tot'ius  re.gm proccres^ 
baronesj  com'itcs^  diices^inicrdum  et  regumfA'iu  Spel.  GlofT.  Vicecom. 
Bilhops  alfo  were  not  unfrequently  IherifFs.  Richard  dnke  of 
Gloucefier  (afterwards  Richard  the  third)  was  fherifF  of  Cumber- 
land five  years  together.  (Burn,  Htjl,  Cumb.  S'JO.)  It  does  not 
appear  that  there  is  any  exprefs  law  to  exclude  the  nobility  from 
the  execution  of  this  office,  though  it  has  long  been  appropriated 
to  commoners, 

(9)  By  ftatute  24  Geo.  III.  feff.  2.  c.  54.  fed.  22.  no  gnoler 
is  to  fijffcr  tipling  or  gaming  in  the  prifon,  or  to  fell  any.  liquors 
therein,  under  the  penalty  of  10/.  to  be  recovered  by  diftrefs  upoa 
coiiYiflion^ 

the 
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the  lord  chief  juftlce  of  the  king's  bench  is  the  principal 
coroner  in  the  kingdom,  and  may  \if  he  pleafes)  exercife 
the  jurifdi£lion  of  a  coroner  in  any  part  of  the  realm  ^  But 
there  are  alfo  particular  coroners  for  every  county  of  Eng- 
land ;  ufually  four,  but  fometimes  fix,  and  fometimes  [  347  3 
fewer  ^.  This  officer  ^  is  of  equal  antiquity  with  the  llierifF; 
and  was  ordained  together  with  him  to  keep  the  peace,  when 
the  earls  gave  up  the  wardihip  of  the  county. 

He  is  flill  chofcn  by  all  the  freeholders  in  the  county  court ; 
as  by  the  policy  of  our  antient  laws  the  (lieriffs,  and  con- 
fervators  of  the  peace,  and  all  other  officers  were,  who  were 
concerned  in  matters  that  affi^cted  the  liberty  of  the  people  * ; 
and  as  verderors  of  the  foreft  ftil  are,  whofe  bufinefs  it  is  to 
ftand  between  the  prerogative  and  the  fubjeii  in  the  execu- 
tion of  the  foreft  laws.  For  this  purpofe  there  is  a  writ  at 
common  law  de  coronatore  eligeudo  ^  :  in  which  it  is  exprefsly 
commanded  the  flierifF,  "  quod  talem  eligt  faciat^  qui  melius 
•*  et fciat,  et  velit^  et pcjfit^  officio  illi  i?itendereJ^  And,  in  or- 
der to  effecTt  this  the  more  lurely,  it  was  enabled  by  thefta- 
tute  '  of  Weftm,  i.  that  none  but  lawful  and  difcreet  knights 
(hould  be  chofen  ;  and  there  was  an  inftance  in  the  5  Edw. 
III.  of  a  man  being  removed  from  this  office,  becaufe  he  was 
only  a  merchanf"  (10).     But  it  feems  it  is  now  fufficient  if  a 

f  4  Rep.  57.  k  F.  N.  B.  163. 

B  F.  N.  B.  163.  1  3  Edw.  I.  c.  ic. 

*  Mirror,  c.  I.  §  3.  *"  2  Inft.  32. 
i  a  Inft.  55  8. 


(10)   That  this  was  an  office  of  high  dignity  in  ancient  times, 
appears  from  Chaucer's  defcription  of  the  Frankelin  : 
At  feflions  ther  was  he  lord  and  fire, 
Ful  often  time  he  was  knight  of  the  (hire, 
A  fiiereve  hadde  ben,  and  a  coronour, 
Was  no  \yher  fwiche  a  v/ortliy  vavafour. 
Selden,  tit.  hon,  2.  c.  5.  f.  4.  obferves,  that  fome  copies  have 
it  coronour  ;  others  countour.     But  the  office  of  an  accountant  is 
perfectly  inconfiilent  with  the  chara6ler  defcribed,,  unlels  a  coun* 
tour  figniiicd  an  efcheator. 

li  h  4  man 
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man  hath  lands  enough  to  be  made  a  knight  (u ),  whether  he 
be  really  knighted  or  not  "  :  for  the  coroner  ought  to  have  an 
eftate  fufBcient  to  maintain  the  dignity  of  his  ofEce,  an^ 
anfwer  any  fines  that  may  be  fet  upon  him  for  his  mifbeha- 
viour°i  and  if  he  hath  not  enough  to  anfwer,  his  fine  (hall 
be  levied  on  the  county,  as  the  punifhment  for  electing  an  in- 

\  fufficient  officer  p.    Now,  indeed,  through  the  culpable  neg- 

led  of  gentlemen  of  property,  this  office  has  been  fuffered 
to  fall  into  dlfrepute,  and  get  into  low  and  indigent  hands  : 
fo  that,  although  formerly  no  coroners  would  condefcend 
to  be  paid  for  ferying  their  country,  and  they  were  by  the 

r  248  ]  aforefaid  ftatute  of  Weftm.  i.  exprefsly  forbidden  to  take  a 
reward,  under  pain  of  a  great  forfeiture  to  the  king  ;  yet  for 
many  years  pad  they  have  only  defired  to  be  chofen  for  the 
fake  of  their  perquifites  :  being  allowed  fees  for  their  at- 
tendance by  the  Ratute  3  Hen.  VII.  c.  r.  which  fir  Edward 
Coke  complains  of  heavily  T  5  though  fince  his  time  thofe 
fees  have  been  much  enlarged  "■. 

The  coroner  is  chofen  for  life :  but  may  be  remored^ 
either  by  being  made  fherifi',  or  chofen  verderor,  which  are 
offices  incompatible  v./ith  the  other ;  or  by  the  king's  writ 
de  coronatcfe  exonerandoy  for  a  caufe  to  be  therein  affigned,  as 
that  he  is  engaged  in  other  bufinefs,  is  incapacitated  by  yeat-s 
or  ficknefs,  hath  not  a  fufBcient  eftate  in  the  county,  or  lives 
in  an  inconvenient  part  of  it '.  And  by  the  ftatute  25  Geo.  IF, 
c.  29.  extortion,  neglecl,  or  mill^ehaviour,  are  alfo  made 
caufes  of  removal. 

The  office  and  power  of  a  coroner  are  alfo,  like  thofe  of 
the  (heriff,  either  judicial  or  minifterial  *,  but  prlnclpa^y  judi- 
cial. This  is  in  great  meafure  afcertained  by  ftatute  4  £dw.  i, 
de  officio  coronatofis ;  and  confifts,  firft,  in  inquiring,  when 
any  perfon  is  flain,  or  dies  fuddenly,  or  in  prifon,  concerning 

n  F.  N.  B.  163,  164,  <  z  Inft.  210. 

♦>  Ibid.  '  Stat.  25  Geo.ll.  c.  29. 

P  Mirr.c.  I,  §3.     a  Inft.  175.  «  F.  N.  B.  163,  164. 

(11)  Which  by  ihe^^atuium  de  militibusj  1  Edw,  II.  were  lands 

to  the  araount  of  20A  per  annunu 

th^ 
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the  manner  of  his  death.  And  this  muil  be  ^^  fuper  vifum 
<*  corporis^ ;"  for,  if  the  body  be  not  found,  the  coroner  can- 
not fit  \  He  muil:  alfo  fit  at  the  very  place  where  the  death 
happened  :  and  his  inquiry  is  made  by  a  jury  from  four,  five, 
or  fix  of  the  neighbouring  towns,  over  whom  he  is  to  prefide. 
If  any  be  found  guilty  by  this  inqueft  of  murder  or  other  ho- 
micide, he  i<  to  commit  them  to  prifon  for  farther  trial,  and 
is  alfo  to  inquire  concerning  their  lands,  goods  and  chattels, 
which  are  forfeited  thereby :  but,  whether  it  be  homicide  or 
jiot,  he  mud  inquire  v/hether  any  deodand  has  accrued  to  the 
king,  or  the  lord  of  the  franchife,  by  this  death  :  and  muO: 
certify  the  whole  of  this  inquifition  (under  his  own  feal  and  L  349  3 
the  feals  of  the  jurors'^)  together  with  the  evidence  thereon, 
to  the  court  of  king*sbench,  or  the  next  affifes  (12).  Another 
branch  of  his  office  is  to  inquire  concerning  fliipwrecks; 
and  certify  whether  wreck  or  not,  and  who  is  in  poffirfiioii  of 
the  goods.  Concerning  treafure-trove,  he  is  alfo  to  inquire 
who  were  the  finders,  and  where  it  is,  and  whether  any  one 
be  fufpe6led  of  having  found  and  concealed  a  treafi^re  ; 
**  and  that  may  be  well  perceived,  (faith  the  old  fi:atute  of 
^*  Edw.  I.)  where  one  liveth  riotoufly,  haunting  taverns,  and 
**  hath  done  fo  of  long  time :"  whereupon  he  might  be  at* 
tached,  and  held  to  bail,  upon  this  fufpicion  only. 

The  miniftcrial  ofiice  of  the  coroner  is  only  as  the  {lie- 
riff's  fubftitute.  For  when  jufl:  exception  can  be  taken  to  the 
iherifF,  for  fufpicion  of  partiality,  (as  that  he  is  interefted  in 
the  fuit,  or.  of  kindred  to  either  plaintifF  or  defendant,)  the 
procefs  muft  then  be  awardechto  the  coroner,  inftead  of  the 
Iherifl^,  for  execution  of  the  king's  writs^'. 

f  4  Inft.  271.  *'  quum 'vulrurafum  ei  caefiim.  Potep  etiim 

*  Thus,  in   the   Gothic   conflitution,  "  homo  etiam  ex  alia  caup  fi^bito  mori,^* 

before  any  fine    was   payable   by   the  Stiernhook  dejure  Gothor.  I.  3.  c.  4. 

neighbourhood,  for  the  flaughter   of  a  "  Stat.  33  Hen.  VI II.  z.\2.    i  &  ^ 

men  thesein,  "  deccrpore  ddiSii  conf.are  P.  &  M.  c.  13.  2  Wefl:.  Symbol  §  310. 

»  oportshat ;  i.e.  non  tarn  fu':Jfe  altquem  Crompt.  264.     Tremaiii.  P.  C.  621. 

"  in    territorio    ijlo   mortuum    ir.'vcntum  .  ^   4  Inft,  2 7 1. 

(12)  The  coroner's  inqueii  muft  be  returned  upon  parchment, 
or  it  cannot  be  received  as  a  record.  I  have  known  a  judge  fine  ^ 
CPron^r  for  returning  his  inqueft  upon  paper, 

UI.  The 
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III.  The  next  fpecies  of  fubordinate  m?gi(lrates,  whom 
I  am  to  confider,  are  jullices  of  the  peace;  the  principal  of 
whom  is  the  citflos  rotuhrtim^  or  keeper  of  the  records  of  the 
county.  The  common  law  hath  ever  had  a  fpecial  care  and 
regard  for  the  confervatlon  of  the  peace  *,  for  peace  is  the 
very  end  and  foundation  of  civil  fociety.  And  therefore, 
before  the  prefent  conilitutlon  of  juftices  was  invented,  there 
were  peculiar  olEcers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.  Of  thefe  fome  had,  and 
ftill  have,  this  power  annexed  to  other  offices  which  they 
hold  j  others  had  it  merely  by  itfelf,  and  were  thence  named 
cufiodes  or  confer-vatores  pads.  Thofe  that  were  fo  viriute 
cfficii  ftill  continue  :  but  the  latter  fort  are  fuperfeded  by  the 
modern  juftices. 

The  king's  majefly  "^  Is,  by  his  office  and  dignity  royal," 
the  principal  confervator  of  the  peace  within  all  his  domi- 
r  250  ]  nions  ;  and  may  give  authority  to  any  other  to  fee  the  peace 
kept,  and  to  punifh  fuch  as  break  it ;  hence  it  is  ufuaily 
called  the  king^s  peace.  The  lord  chancellor  or  keeper,  the 
lord  treafurer,  the  lord  high  (levrard  of  England,  the  lord 
marefchal,  the  lord  high  conllable  of  England,  (when  any 
fuch  officers  are  in  being,)  and  all  the  juftices  of  the  court 
of  king's  bench,  (by  virtue  of  their  offices,)  and  the  mafter  of 
the  rolls,  (by  prefcription,)  are  general  confervators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it,  or  bind  them  in  recognizances  to  keep  it  ^  : 
the  other  judges  are  only  fo  in  their  own  courts.  The  coro- 
ner is  alfo  a  confervator  of  the  peace  within  his  own  coun- 
ty ^  ',  as  is  alfo  the  (heriiF^  ;  and  both  of  them  may  take  a 
recognizance  or  fecurity  for  the  peace.  Conftables,  tything- 
rnen,  and  the  like,  are  alfo  confervators  of  the  peace  within 
their  own  jurifdi6lions  ;  and  may  apprehend  all  breakers  o^ 
the  peace  and  commit  them,  till  they  find  fureties  for  their 
keepiag  it^. 

w  Lambard.  Eirenareh.  12.  ^  F.  N.  B.  8r. 

*  I.amb.  11.        .  »  h^mh.  l/\, 
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Those  that  were,  without  any  office,  (imply  and  merely 
confervators  of  the  peace,  either  claimed  that  power  by  pre- 
fcription '^ ;  or  were  bound  to  exercife  it  by  the   tenure  o£ 
their  lands'^  ;  or,  laftly,  were  cbcfen  by  the  freeholders  in 
full  county  court  before  the  (heriffj  the  writ  for  their  elec- 
tion dire6ling  them  to  be  chofen  "  de  prohioriaus  et  pctentiori" 
•*  bus  comitatus  flit  in  cujlodes  pacts  ^T  But  when  queen  Ifabel, 
the  wife  of  Edward  II.,  had  contrived  to  depofe  her  hufband 
by  a  forced  refignation  of  the  crown,  and  had  fet  up  his  fon, 
Edward  III.  in  his  place  ;  this,  being  a  thing  then  without 
example  in  England,  it  was  feared  would  much  alarm   the 
people  :  efpecially  as  the  old  king  was  living,  though  hur- 
ried about  from  caftle  to  caftle  •,  till  at  lad  he  met  with  an 
untimely  death.     To  prevent  therefore  any  rifings,  or  other 
idifturbance  of  the   peace,  the   new   king   fent  writs  to  all 
the  (heriffs  in  England,  the  form  of  which  is  preferved  by  [  351   ] 
Thomas  Walfingham  °,  giving   a   plaufible  account  of  the 
manner  of  his  obtaining  the  crown  *,  to  wit,  that  it  was  done 
ipjins  patris  beneplacito  :  and  withal  commanding  each  fheriff 
that  the  peace  be  kept  throughout  his  bailiwick,  on  pain  and 
peril  of  difinheritance  and  lofs  of  life  and  limb.     And   in  a 
few  weeks  after  the  date  of  thefe  writs,  it  was  ordaitied  in 
parliament  ^  that,  for  the  better  maintaining  and  keeping  of 
the  peace  in  every  county,  good  men  and  lawful,  which  were 
no  maintainers  of  evil,  or  barretors  in  the  country,  (liould 
be  ajjigned  to  keep  the  peace.  And  in  this  manner,  and  upon 
this  occafion,  was  the  eleciion  of  the  confervators  of  the  peace 
taken  from  the  people,  and  given  to  the  king  s  ;  this  affign-. 
ment  being  conflrucd  to  be  by  the  king's  commifllon^  But 
itill  they  were  only  called  confervators,  v/ardens,  or  keepers 
of  the  peace,  till  the  ftatstc  34  Edward  III.  c.  i.  gave  them 
the  power  of  trying  felonies  ;  and  then   they  acquired  the 
more  honourable  appellatioii  of  judices^ 

*>  Lamb.  15.  «  I^amb.  20. 

'^  UtJ.  17.  *  -"^tat.   4  Ziw.  Vl.  c.  J.     18  Ed\r, 

'^  Ibid.  16.  III.  ft.  a.  c.  2. 

*  Hift.  A.  D.  13^7.  J  L^Hib.  23. 


^  Stat.  I  Edw.  III.  c.  x|$. 
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TnrsE  juftices  are  appointed  by  the  king's  fpecial  eom- 
xniffion  under  the  great  feal,  the  form  of  which  was  fettled 
by  all  the  judges,  A.  D.  1590'.  This  appoints  them  all  S 
jointly  and  feverally,  to  keep  the  peace,  and  any  two  or  more 
of  them  to  inquire  of  and  determine  felonies  and  other  mif- 
demefnors  :  in  which  number  fome  particular  juftices,  or  one 
of  them,  are  directed  to  be  always  included,  and  nobufinefs 
to  be  done  without  their  prefence  ;  the  words  of  the  com- 
miffion  running  thus,  *'  quorum  aliquem  vejlruniy  A,  B.  C.  D, 
*'  i5'c\  unum  effe  vohunus  ;"  whence  the  perfons  fo  named  are 
ufually  called  juftices  of  the  quorum.  And  form.erly  it  was 
cufloniary  to  appoint  only  a  fekdl  number  of  juftices,  emi- 
nent for  their  ucill  and  difcretion,  to  be  of  the  quorum ;  but 
now  the  pra(^lice  is  to  advance  almoft  all  of  them  to  that  dig- 
nity, naming  them  all  over  again  in  the  quorum  claufe,  except 
perhaps  only  fome  one  inconfiderable  perfon  for  the  fake  of 
^-2  1  propriety:  and  no  exception  is  now  allowable,  for  not  ex- 
preliing  in  the  form  of  warrants,  ^^.  that  the  juftice  who 
sfiued  tliem  is  of  the  quorum  '.  When  any  juftice  intends  to 
a6l  under  this  commiilion,  he  faes  out  a  writ  of  dedhnus  po^ 
iejlciiemy  ffom  the  clerk  of  the  crown  in  chancery,  empower- 
ing certain  perfons  therein  named  to  adminifter  the  ufua^ 
paths  to  hi,m  •,  which  done,  he  is  at  liberty  to  a^.  ' 

Touching  the  number  and  qualifications  of  th^e  juftices  \ 
it  was  ordained  by  ftatute  1 8  Edw.  III.  c.  2.  that  iivo  or  ihree^ 
of  the  beft  reputation  in  each  county,  fhall  be  afiigned  to  be 
keepers  of  the  peace.  But  thefe  beln^  found  rather  too  few 
for  that  purpofe,  it  was  provided  by  ftatute  34  Edw,  III. 
c.  1.  thai  one  lord,  and  three,  or  four,  of  the  moft  worthy 
men  in  the  county,  with  fome  learned  in  the  law,  Ciall  be 
made  juftices  in  every  county.  But  afterwards  the  number  of 
juftices,  through  the  ambition  of  private  perfons,  became  fo 
large,  tha'  it  was  thought  neceffaryby  ftatute  i  2Ric.  II.  c.  10. 
^nd  14  Ric.  II.  c.  1 1»  Lo  reftrain  them  at  firft  to  fix,  and  after- 

*  Iamb.  /j'^.  ^  Stat.  a6  Geo.  II.  c.  fj.     See  ah* 

^  See  the    form    itfelf,    Lamb.  35.     fVr.tt  7  Geo.  III.  c.  21. 
5urn.,ti^.  Jufii'.t.*.  ^  i. 
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.wards  to  eight  only.  But  this  rule  is  now  difregardcd,  and  the 
caufe  feems  to  be,  (as  Lambard  obferved  long  ago"',)  that  the 
growing  number  of  ftatute  laws,  committed  from  time  to  time 
to  the  charge  of  juftices  of  the  peace,  have  occafioned  alfo 
(and  very  reafonably)  their  encreafe  to  a  larger  number.  And, 
as  to  their  qiaalifications,  the  ftatutes  juft  cited  dire£l  them  to 
be  of  the  bed  reputation,  and  mod  worthy  men  in  the  county: 
and  the  ftatute  13  Ric.  II.  c.  7.  orders  them  to  be  of  the 
mod  fufficient  knights,  efquires,  and  gentlemen  of  the  law. 
Alfo  by  ftatute  2  Hen.  V.  ft.  i.  c.  4.  and  ft.  2.  c.  i.  they 
muft  be  refident  in  their  feveral  counties.  And  becaufe, 
contrary  to  thefe  ftatutes,  men  of  fmall  fubftance  had  crept 
into  the  commiffion,  whofe  poverty  made  them  both  covet- 
ous and  contemptible,  it  was  enabled  by  ftatute  18  Hen.  VI. 
c.  II.  that  no  juftice  fliould  be  put  in  commiflion,  if  he 
had  not  lands  to  the  value  of  2C/.  per  annum.  And,  the 
rate  of  money  being  greatly  altered  fince  that  time,  it  is  now 
ena6ted  by  ftatute  5  Geo.  II.  c.  18.  that  every  juftice,  except  [  353  3 
as  is  therein  excepted,  ftiall  have  \ozl.  per  annum  clear  of 
all  dedu6iions(i2)  j  and,  if  he  acls  without  fuch  qualification, 
he  (hall  forfeit  ico/.  This  qualification"  is  aimoft  an  equi- 
valent to  the  20/.  per  annum  required  in  Henry  the  fixih's 
time:  and  of  this  o  the  juftice  muft  now  make  o^th.  Alfo  it 
is  provided  by  the  acl  5  Geo.  II.  that  no  pratllfing  attorney, 

"*  Lamb,  34.  iu  his  chron'tcon  pretlofum. 

^  See  bidiop  Fleetwood's  calculations         <*  Stat.  i8  Geo.  II.  o.  zo. 


(12)  The  18  Geo.  II.  c.  20.  is  the laft  ftatute  which  prefcribe* 
the  qualifications  of  juftices  of  the  peace.  This  clear  eilate  of 
100/.  per  annum,  may  confid  either  in  freehold  or  copyhold,  an 
eftate  of  inheritance  or  for  life,  or  even  in  a  term  for  21  years. 
A  reverfion  or  remainder  after  one  or  more  lives  of  the  value]  of 
^Qol.  per  annum  is  alfo  a  qualification.  But  this  does  not  extend 
to  corporation  juftices,  or  to  the  eldeft  fons  of  peers,  and  of  gen- 
tlemen qualified  to  be  knights  of  (hires,  the  officers  of  the  board  of 
gre«n  cloth,  principal  officers  of  the  navy,  under.fecretaries  of 
ftate,  heads  of  colleges,  or  to  the  mayors  of  Cambridge  and  Ox« 
ford,  all  of  whom  may  a6t  without  any  qualification  by  eftate. 

5  folicitor. 
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folicitor,  or  pro^or,  fhall  be  capable  of  a£ling  as  a  juftice 
of  the  peace  (13). 

As  the  office  of  thefejuftices  is  conferred  by  the  king,  fo  it 
fubfifts  only  during  hispieafure  ;  and  is  determinable,  i.  By 
the  demife  of  the  crown ;  that  is,  in  fix  months  after  p.  But 
if  the  fame  juftice  is  put  in  commiffion  by  the  fucceflbr,  he 
ihall  not  be  obliged  to  fue  out  a  new  Miwus,  or  to  fwear  to 
his  qualification  afreOi^:  nor,  by  reafon  of  any  new  com- 
miffion, to  take  the  oaths  more  than  once  in  the  fame  reign*". 
2.  By  cxprefs  writ  under  the  great  feal  \  difcharging  any  par- 
ticular perfon  from  being  ajny  longer  juftice.  3,  By  fuper- 
feding  the  commiffion  by  writ  o^/uper/edeaSf  which  fufpends 
the  power  of  all  the  juftices,  but  does  not  totally  deftroy  it ; 
feeing  it  may  be  revived  again  by  another  writ,  called  a  pro" 
cedendo,  4.  By  a  new  commiffion,  which  virtually,  though 
filently,  difcharges  all  the  former  juftices  that  are  not  includ- 
ed therein  ;  for  two  commiffions  cannot  fubfift  at  once.  5.  By 
acceffion  of  the  office  of  {herifFor  coroner^  (14).  Formerly 
it  was  thought,  that  if  a  man  was  named  in  any  commif- 
fion of  the  peace,  and  had  afterwards  a  new  dignity  confer- 
red upon  him,  that  this  determined  his  office ;  he  no  longer 
anfwering  the  defcriptfon  of  the  commiffion :  but  now  *•* 
it  is  provided,  that  notwithftanding  a  new  title  of  dignity, 
the  juftice  on  whom  it  is  conferred  ihall  ftill  -continue  » 
juftice. 

The  power,  office,  and  duty  of  a  juftice  of  the  peace  de- 
pend on  his  commiffion,  and  on  the  feveral  ftatutes  which 

P  Stat.  I  Ann.  c,  8.  ^  Lamb.  67. 

«  Stat.  I  Geo.  III.  c.  13.  *  Stat.  i.  Mar.  ft.  i.  c.  %. 

'  3tat.  7  Geo.  III.  c.  9.  "  Stat,  i  Edw.  VI.  c.  7. 


( 13  )  For  any  county. 

(14)  A  IherilT  cannot  a6las  a  juftice  during  the  year  of  his  office  j. 
but  neither  the  ftatute  referred  to,  nor  I  apprehend  any*  other 
ftatute,  difqualifies  a  coroner  from  a6ling  as  juftice  of  the  peace  j 
nor  do  the  two  o^dces  in  their  nature  fecm  incompatible* 
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have  created  objefls  of  his  jurifdldlion.  His  commiffion, 
firft,  empowers  him  fingly  to  conferve  the  peace  \  and  there- 
by gives  him  all  the  power  of  the  antient  confervators  at 
the  common  law,  in  fuppreffing  riots  and  affrays,  in  taking 
fecurities  for  the  peace,  and  in  apprehending  and  commit- 
ting felons  and  other  inferior  criminals.  It  alfo  empowers 
any  two  or  more  to  hear  and  determine  all  felonies  and  other 
offences  \  which  is  the  ground  of  their  jurifdidtion  at  fcf- 
fions  (15),  of  which  more  will  be  faid  in  it's  proper  place. 
And  as  to  the  powers  given  to  one,  two  {16),  or  more  juftices 
by  the  feveral  ftatutes,  which  from  time  to  time  have  heaped 
upon  them  fuch  an  infinite  variety  of  bufinefs,  that  few  care 
to  undertake,  and  fewer  underftand,  the  office  ;  they  are  fuch 
and  of  fo  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magidrate,  that  without  fini- 
fler  views  of  his  own  will  engage  in  this  troublefome  fervice. 
And  therefore,  if  a  well-meaning  juftice  makes  any  undc- 
Cgned  flip  in  his  pradlice,  great  lenity  and  indulgence  arc 
(hewn  to  him  in  the  courts  of  Jaw  ;  and  there  are  many  fta- 
tutes made  to  protect  him  in  the  upright  difcharge  of  his 
office*';  which,  among  other  privileges,  prohibit  fuch  juf- 
tices  from  being  fued    for    any  overfights  without  notice 

^  Stat.  7  Jac.  I.  c.  5.     21  Jac.  I.  c.  12.     24  Geo.  II.  c.  44. 

(15)  The  feffions  cannot  be  held  without  the  prefence  of  twt^ 
juftices. 

(16)  Where  a  ftatute  requires  any  a6l  to  be  done  by  two  juftices,. 
it  is  in  general  an  eftabli (bed  rule,  that,  if  the  aft  is  of  a  judicial 
nature,  or  is  the  refult  of  difcretion,  the  two  juftices  muft  be  prefent 
to  concur  and  join  in  it,  otlierwife  it  will  be  void  j  as  in  orders  of 
removal  and  filiation,  the  appointment  of  overfeerSj  and  the  allow- 
ance of  the  indenture  of  a  parifli  apprentice  ;  but  where  the  adl  is 
merely  minifteiial,  they  may  adl  feparat;rly,  as  in  the  allowance  of 
a  poor  rate.  This  is  the  only  aft  of  two  juftices,  which  has  yet 
been  conftrued  to  be  minifterial ;  and  the  propriety  of  this  con- 
ftruftion  has  been  juftly  queftioned.     3  T.  Rtp^  380, 

But  it  has  been  held,  that  an  order  of  removal  figned  by  two 
iuftices  Separately  is  not  void  but  voidable,  and  can  only  be  avoided 
-by  an  appeal  to  the  felTioiis.     4  T,  R,  596, 

beforehand  ; 
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beforehand  ;  and  (lop  ail  fuits  begun,  on  tender  'made  of 
fufficient  amends  (17).  But,  on  the  other  hand,  any  mali- 
cious or  tyrannical  abufe  of  their  office  is  ufually  feverely 

(17)  It  behoves  every  magiflrate  to  be  acquainted  with  the  law 
and  the  extent  of  his  authority,  and  he  may  be  compelled  to  make 
'an  adequate  compenfation  to  Ihofe  who  fuffer  by  his  ignorance  or 
inadvertence  :  but  to  protect  him  from  being  harraffed  by  vexatiouj 
actions,  it  is  provided,  that  he  fliall  have  notice  of  any  a6lion  com- 
menced againil  him,  and  the  caufe  of  it,  one  month  before  th* 
writ  is  fued  out,  or  a  copy  of  it  ferved  upon  him,  by  a  writing- 
from  the  attorney  of  the  party,  v/ho  fhall  indorfe  upon  it  his  name 
and  refidence.  The  notice  muft  fpecify  the  precife  writ  or  procefs 
intended  to  be  fued  out.  And  if  the  notice  calls  it  an  aPuon  on  the 
cafe,  it  will  not  be  fufiicient  xian  aBion  oftrefpafs  is  brought. ']!%  R. 
631.  The  magiflrate  may  afterwards  tender  amends,  and  plead 
fuch  tender  with  the  general  iffue  and  any  other  plea.  And  if 
tlie  fum  tendered  be  thought  fufficient  by  the  jur^'-,  he  faall  obtain 
a  verdi6l  with  cofls.  This  aftion  muft  be  commenced  within  fix 
months  after  the  injury  complained  of,     24  Geo,  II.  <:.  4.4. 

If  a  magiftrate  abufes  the  authority  repofed  in  him  by  the  la\V, 
in  order  to  gratify  his  malice,  or  promote  his  private  interefts  or 
ambition,  he  may  be  punifhed  alfo  criminally  by  indictment  or  ii> 
formation.  But  the  court  of  king's  bench  have  frequently  declared, 
that  though  a  juilice  of  peace  fnould  a6t  illegally,  yet,  if  he  has 
acted  honeftly  and  candidly,  without  any  bad  view  or  ill  intention 
whatfoever,  the  court  will  never  punifh  him  by  the  extraordinary 
mode  of  an  information,  but  will  leave  the  party  complainin-g  to 
the  ordinary  method  of  profecution  by  action  or  indictment.  2  Bur, 
1 162.  And  in  no  cafe  v/ill  the  court  grant  an  information  unlefs 
an  application  for  it  is  made  within  the  fccond  term  after  the 
offence  committed,  and  notice  of  the  application  be  previoufly 
given  to  the  juftice,  and  unlefs  the  party  injured  will  undertake  to 
bring  no.  action.  And  if  the  party  proceeds  both  by  adlion  and 
indic?tment,  the  attorney  general  will  grarrt  a  ndi  profequi  to  tlie 
indictment.  Indeed,  where  a  juftice  has  committed  an  involuntary 
eiTor,  Vv'ithout  any  corrupt  motive  or  intention,  it  may  be  queftion- 
ed  whether  it  is  an  indictable  oftence  ;  for  the  a6l  in  that  cafe  is 
cither  null  and  void,  or  the  juftice  is  anfvverable  in  damages  for  all 
the  confequcnccs  of  it.  It  is  the  object  of  all  puniftiment  to  pre- 
vent a  repetition  of  the  aft  ;  and  it  would  be  abfurd  to  punifh  a 
man  for  an  involuntary  aft,  or  for  that  which  ha  has  neither  pow- 
er nor  will  to  avoid. 

The 
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punifiied ;  and  all  perfons  who  recover  a  verdlcl  againft  a 
juftice,  for  any  wilful  or  malicious  injury,  are  entitled  to 
double  colts  (18). 

It  is  impofTible  upon  our  prefent  plan  to  enter  minutely 
into  the  particulars  of  the  accumulated  authority,  thus  com- 
mitted to  the  charge  of  thefe  magiftrates.  I  mufl  therefore 
refer  myfelf  at  prefent  to  fuch  fubfequent  part  of  thefe  com- 
mentaries, as  will  in  their  turns  co.nprize  almofl  every  ob- 
ject of  the  iuftices's  jurlfdI£lion  :  and  in  the  mean  time  re- 
commend to  the  (ludent  the  perufal  of  Mr.  Lambard's  e'lre* 
^avcha^  2iX\^X)r»^\in\s  jujiice  of  the  peace ;  wherein  he  will 
iind  every  thing  relative  to  this  fubjedl,  both  in  ancient  and 
modern  practice,  colledled  with  great  care  and  accuracy, 
and  difpofed  in  a  moH  clear  and  judicious  method. 

I  SHALL  next  connder  fome  cHicers  of  lower  rank  than  [  355  1 
thofe  which  have  gone  before,  and  of  more  confined  jurifdic- 
tion  ;  but  ftill  fuch  as  are  univerfally   in  ufe  through  every 
part  of  the  kingdom. 

IV.  Fourthly,  then,  of  the  condable.  The  word 
confable  is  frequently  faid  to  be  derived  from  the  Saxon 


Tlie  ftatute  43  Geo,  III.  c.  141.  was  paiTed  to  render  juHices 
of  the  peace  more  fecure  in  the  execution  of  their  duty,  and  it 
ena6ls  that,  in  all  a6lions,  which  fhall  be  brought  againll  anyjuf- 
lice  of  the  peace  on  account  of  .any  conviction,  in  cafe  fuch  con- 
viction fhall  have  been  quafhed,  the  plaintiff  befides  the  amount 
of  the  penalty  which  may  have  been  levied,  fhall  not  recover  greater 
damages  than  lei.  nor  any  cofls,  unlefs  it  fhall  be  alleged  in  the 
declaration  in  the  aftion,  which  fhall  be  an  action  upon  the  cafe 
only,  that  fuch  afts  were  done  malicioufly  and  without  any  rea- 
fonable  or  probable  caufe. 

And  then  there  fhall  be  a  verdict  for  the  defendant  the  jiif- 
tice,  if  he  fhall  prove  at  the  trial  that  the  plantiff  v/as  aftuallv 
guilty  of  the  offence,  and  that  he  had  undergone  no  greater  pu- 
nilhment  than  the  law  alTigned  to  it. 

(18)  That  is,  where  the  judge  certifies  in  court  that  the  injury 
was  wilful  and  malicious. 

Vol.  I.  I  i  koning- 


355  ^^^  Rights  BookL 

koning-fTapelj  and  to  (ignify  the  fupport  of  the  king. 
But  as  we  borrowed  the  name  as  well  as  the  office  of  con- 
ftable  from  the  French,  I  am  rather  inclined  to  deduce  it, 
with  fir  Henry  Spelman  and  Dr.  Cowel,  from  that  language : 
wherein  it  is  plainly  derived  from  the  Latin  comes JlahuU^  an 
officer  well  known  in  the  empire  :  fo  called  becaufe,  like  the 
great  conftable  of  France,  as  well  as  the  lord  high  conftabls 
of  England,  he  was  to  regulate  all  matters  of  chivalry,  tilts, 
tournaments,  and  feats  of  arms,  which  were  performed  on  • 
horfcback  {19).  This  great  office  of  lord  high  condable  hath 
been  difufedin  England,  except  only  upon  great  and  folemn 
occafions,  as  the  king^s  coronation  and  the  like,  ever  fince 
the  attainder  of  Staffi^rd  duke  of  Buckingham  under  king 
Henry  VIII. ;  as  in  France  it  was  fuppreffed  about  a  century 
after  by  an  edi6l  of  Louis  XIIL^:  but  from  his  office,  fays 
Lambard  ^y  this  lower  confhablefhip  was  at  fTrO:  drawn  and 
fetched,  and  is  at  it  v/ere  a  very  finger  of  that  hand.  For 
the  ftatote  of  Wincheftcr  *,  which  firft  appoints  them,  di- 
rects that,  for  the  better  keeping  of  the  peace,  two  confta- " 
bles  in  every  hundred  and  franchife  fhall  infpe6l  all  matters 
relating  to  ariyis  and  armour. 

Constables  are  of  two  forts,  high  conftables,  and  petty 
conftables.  The  former  wore  firft  ordained  by  the  ftatute  joi 
Wincheftcr,  as  before  mentioned ;  are  appointed  at  the 
court  leets  of  the  franchife  or  hundred  over  which  they  pre- 
side, or,  in  default  of  that,  by  the  juftices  at  their  quarter 

^  Philip's  life  of  Pole.  ii.  Hi.  ^13  Edw,  I.  c.  6. 

>  of  conflables,  5. 


(19)  We  may  form  a  judgment  of  his  power,  and  the  condi- 
tion of  the  people  of  this  country  in  the  iifteenth  century,  from 
the  following  claufe  in  a  commifllon  in  the  7  Edw.  IV.  to  R^ichard 
earl  Rivers :  PUnam  potejlatcm  et  auBoritatem  damns  et  conimtttlmus  a  J 
■  cognofcendum  et  procedcndum  In  onuithiis  etjingulis  caujis  et  negotiis  de 
etfupcr  crimine  Ufa  majejlatis,feu  ipjius  occafioncy  cateFifque  caufis  qui- 
lufcunque,fu7nmarleet  de  piano,  fine Jlrepitu  etjlgurdjud'icihfolcifa^i 
veritate  tnfpedd,     Rym.  Foed.  torn.  xi.  p.  582. 

Y  feffions 
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feflions;  and  are  removable  by  the  fame  authority  that  ap- 
points them  a.  The  petty  conftables  are  inferior  officers  in 
every  town  and  pariih,  fubordinate  to  the  high  conllable  of 
the  hundred,  firft  inftituted  about  the  reign  of  •>  Edw.  III. 
Thefe  petty  conftables  have  two  offices  united  in  them  ;  the 
one  antient,  the  other  modern.  Their  antient  office  is  that 
of  headborough,  tithing  man,  or  borffiolder ;  of  whom  we 
formerly  fpoke^,  and  who  are  as  antient  as  the  time  of  king 
Alfred  :  their  more  modern  office  is  that  of  conftable  merely  ; 
which  was  appointed  (as  was  obferved)  fo  lately  as  the  reign 
of  Edward  III.,  in  order  to  affiil  the  high  conftable  '^.  And 
in  general  the  antient  headboroughs,  tithing-men,  and  borf- 
holdcrs,  were  made  ufe  of  to  ferve  as  petty  conftables  ; 
though  not  fo  generally,  but  that  in  many  places  they 
ftill  continue  diftin£l:  officers  from  the  conftable.  They 
are  all  chofen  by  the  jury  at  the  court  leet ;  or  if  no 
court  leet  be  held,  are  appointed  by  two  juftices  of  the 
^sace  ^, 

The  general  duty  of  all  conftables,  both  high  and  petty, 
as  well  as  of  the  other  officers,  is  to  keep  the  king's  peace  in 
their  feveral  diftrid^s ;  and  to  that  purpofe  they  are  armed 
with  very  large  powers,  of  arrefting,  and  imprifoning,  of 
breaking  open  houfes,  and  the  like  :  of  the  exteiU  of  which 
powers,  confidering  what  manner  of  men  are  for  the  moft 
part  put  into  theftf  offices,  it  is  perhaps  very  well  that  they 
are  generally  kept  in  ignorance  (20).     One  of  their  principal 

a  Salk.  150.  ^  Lamb.  9. 

^  Spelm.  Gloir.  148.  '  Stat.  14  &  15  Car.  II.  c  12. 

«  page  115. 


(20)  If  their  powers  are  dangerous,  they  ought  to  be  curtailed 
by  the  legiflature  ;  but  furely  every  officer  ought  to  know  the  ex- 
tent of  his  duty  and  authority. 

By  33  Geo.  III.  c.  55.  any  conftable  or  pari{h  officer  may  upon 
complaint  upon  oath  before  tv/o  juftices  be  convided  of  negleft 
of  duty  or  difobedience  of  any  lawful  warrant  or  order,,  and  may 

1  i  2  be 
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duties,  arifing  from  the  ftatute  of  Winchefter,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  refpedtive  jurifdic- 
tions.  Ward,  guard,  or  cujlodiay  is  chiefly  applied  to  the 
day  time,  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways ;  the  manner  of  doing  which  is  left  to  the  dif- 
cretion  of  the  juftices  of  the  peace  and  the  conftable*^:  the 
hundred  being  however  anfwerable  for  all  robberies  commit- 
ted therein,  by  day  light,  for  having  kept  negligent  guard. 
Watch  is  properly  applicable  to  the  night  only,  (being  called 
among  our  Teutonic  anceftors  ivacht  or  luaBti  s)  and  it  be- 
[  357  ]  gins  at  the  time  when  v/ard  ends,  and  ends  when  that  begins  : 
for,  by  the  ftatute  of  Winchefler,  in  walled  towns  the  gates 
{hall  be  clofed  from  funfetting  to  fun  rifing,  and  watch  (hall 
be  kept  in  every  borough  and  town,  efpecially  in  the  fummer 
feafon,  to  apprehend  all  rogues,  vagabonds,  and  night-walkers, 
and  make  them  give  an  account  of  themfelves.  The  con- 
flable  may  appoint  watchmen,  at  his  difcretion,  regulated 
by  the  cuflom  of  the  place  ;  and  thefe,  being  his  deputies, 
have  for  the  time  being  the  authority  of  their  principal. 
But,  with  regard  to  the  infinite  number  of  other  minute  du- 
ties, that  are  laid  upon  conftables  by  a  div^rfity  of  ftatutes, 
I  muft  again  refer  to  Mr.  Lambard  and  Dr.  Burn  ;  in  whofe 
compilations  may  be  alfo  feen,  what  powers  and  duties 
belong  to  the  cohflable  or  tithing-man  indifferently,  and 
what  to  the  conftable  only  :  for  the  conftable  may  do  what- 
ever the  tithing-man  may;  but  it  does  not  hold  e  converfo^ 
the  tithing  man  not  having  an  equal  power  with  the 
conftable. 

V.  We  are  next  to  confider  thi  furveyors  of  the  high- 
ways.    Every  parifh  is  bound  of  common  right  to  keep  the 

^  Dalt.  juft.  c.  104.  vacant.  Capitular,   Hludov-  Pii.  cap.  1. 

*  ExcuirasetexptoraftonesquasivaSias     A.  D.ZlS- 


be  fined  any  fum  not  exceeding  40J. ;  but  the  party  may  appeal 
to  the  feffions. 

A  conftable  is  a  trefpaffer,  if  he  executes  a  warrant  out  of  his 
djftria.   I  Hen,  Black.  15. 

high 
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high  roads,  that  go   through  it,  in  good  and  fufRcient  re- 
pair ;  unlefs  by  reafon  of  the  tenure  of  lands,  or  otherwife, 
this  care  is  configned  to  fome  particular  private  perfon.  From 
this  burthen  no  man  was  exempt  by  our  antient  laws,  what- 
ever other  immunities  he  might  enjoy  :  this  being  part  of  the 
trifioda  necejfitas^  to  which  every  man's  eftate   was  fubje£t  » 
viz.  expedit'io  contra  hojUm^  arcium  conjiruaioy  et  pcniium  re" 
paraiio.     For,  though  the  reparation  of  bridges  only   is  ex- 
prefled,  yet   that  of  roads  alfo  muft  be  underflcod ;  as  in 
the  Roman  law,  ad  injirucliones  reparationefque  itimrum  et 
pontiumy  nullum  genus  hom'inumy  nuUiufque  dignitatis  ac  vene- 
raiionis  meritisy  cejfare  oportet^.     And   indeed   now,  for  the 
mofl:  part,  the  care  of  the  roads  only  feems  to  be  left  to 
parilhes  \  that  of  bridges  being  in  great  meafure  devolved 
upon  the  county  at  large,  by  ftatute  22  Hen.  VIII.  c.  5.     If 
the  parifh  neglected  thefe  repairs,   they  might  formerly, 
as  they  may  ftill,  be  indi£ted  for  fuch   their  neglecl  :  but  [  35^  1 
it  was  not    then    incumbent  on   any  particular  officer  to 
call  the  parifh  together,  and  fet  them   upon   this   work  ; 
for  which  reafon  by  the  (tatute  2  &  3  Ph.  &  M.  c.  8.  fur- 
veyors  of  the  highways  were  ordered  to  be  chofen  in  every 
parifli  ^ 

These  furveyors  were  originally,  according  to  the  ftatute 
of  Philip  and  Mary,  to  be  appointed  by  the  conftable  and 
church- wardens  of  the  parifti ;  but  now  they  are  con{li- 
tuted  by  two  neighbouring  juftices,  out  of  fuch  inhabit- 
ants or  others,  as  are  defcribed  in  ftatute  13  Geo.  III. 
c.  78.  and  may  have  falaries  allotted  them  for  their 
trouble. 

Their  office  and  duty  confifts  in  putting  In  execution  a 
variety  of  laws  for  the  repairs  of  the  public  highways  -,  that 

^  C.  II.  74.  4.  thod  of  making  and  mending  the  Roman 

'  This  office,  Mr.  Dalton  (juft.  cap,  ways   with  thole   of  country  paiiihes; 

50.)  fays,  exactly  anfwers  that  of  the  but  alfo  becaufe  one  Thermus,  who  wa. 

curatoffs  viarum  of  the  Romans  ;  but  it  the  curator  of  the  Fl;?minian  way,  was 

fl-iould  feem  that  theirs  was  an  office  of  candidate  for  the  confulfhip  with  Juliuc 

rather  mors  dignity  and  authority  than  Csefar.     (Cic.  aJ  Attii.  I.  i.  eb.  i.J 
curs:  not  only  from  comparing  the  me- 

I  »  3  is, 
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is,  of  ways  leading  from  one  town  to  another  :  all  which  are 
now  reduced  into  one  zd  by  ilatiite  13  Geo. Ill  c.  78.  which 
cna£ls,  i.  That  they  may  remove  all  annoyances  in  the 
highways,  or  give  notice  to  the  owner  to  remove  them  ;  who 
is  liable  to  penalties  on  non-compliaiice.  2.  They  are  to 
call  together  all  the  inhabitants  and  occupiers  of  lands,  tene- 
ments, and  hereditaments  within  the  parifli,  fix  days  in 
every  year,  to  labour  in  fetching  materials  or  repairing 
the  highways :  all  perfons  keeping  draughts  (of  three  horfes, 
&c. )  or  occupying  lands,  being  obliged  to  fend  a  team  for 
every  draught,  and  for  every  5c/.  a  year,  which  they  keep 
or  occupy ;  perfons  keeping  lefs  than  a  draught,  or  occu- 
pying lefs  than  5c/.  a  year,  to  contribute  in  a  Itfs  propor- 
tion :  and  ail  other  perfons  chargeable,  between  the  ages 
of  eighteen  and  fixty-five,  to  work  or  find  a  labourer.  But 
they  may  compound  with  the  furveyors,  at  certain  eafy 
rates  eflablifhed  by  the  a6i.  And  every  cartway  leading 
to  any  market-town  mud  be  made  twenty  feet  v/ide  at 
the  lead,  if  the  fences  will  permit;  and  may  be  incrcafed 
by  two  juftices,  at  the  expenfe  of  the  parifh,  to  the  breadth 
of  thirty   feet  (21).     3.  The  furveyors  may   lay  out  their 


(21 )  Two  juftices,  where  they  think  it  will  render  the  road  more 
commodious,  may  order  it  to  be  diverted  ;  the  power  to  enlarge 
does  not  extend  to  pull  down  any  building  ;  or  to  take  in  the  ground 
of  any  garden,  park,  paddock,  court,  or  yard. 

No  tree  or  bufh  (hall  be  permittedto  grow  in  any  highway,  within 
fifteen  feet  from  the  centre  of  it,  except  for  ornament  or  fhelter 
to  ahoufe  ;  and  the  ov/ners  of  the  adjoining  lands  may  be  compelled 
to  cut  their  hedges,  fo  as  not  to  exclude  the  fun  and  wind  from  the 
highway.  Fines  awarded  by  the  court  for  not  repairing  a  high- 
way, fhall  not  be  returned  into  the  exchequer,  but  fliall  be  applied 
to  the  repair  of  the  highways  as  the  court  fliall  direfi:. 

But  the  general  highway  a6l,  the  13  Geo.  III.  and  the  fubfe- 
quent  regulations  made  by  the  34  Geo.  III.  c.  74.  are  far  too 
Jong  to  give  an  adequate  reprefentation  of  them  in  an  abridg- 
ment. Thofe  who  are  interefted  in  the  fubjecl  mufl  confult 
the  Statutes  at  Large,  or  the  title,  Highiuayy  in  Burn's  Jullice, 
where  they  are  fully  flated. 

The 
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own  money  in  purchafing  materials  for  repairs,  in  ereftirg 
guide-pofts,  and  making  drains,  and  fhall  be  reimburfed  by 
a  rate  to  be  allowed  at  a  fpecial  feflions.  4.  In  cafe  the 
perfonal  labour  of  the  parifh  be  not  fufficient,  the  furvey- 
ors,  with  the  confent  of  the  quarter  feflions,  may  levy  a 
rate  on  the  parifh,  in  aid  of  the  perfonal  duty,  not  ex- 
ceeding, in  any   one    year,  together  with  the  other  high- 


The  34  Geo.  III.  c.  74.  has  thrown  the  whole  harden  of  t!ie 
repair  of  the  highways  upon  the  occupiers  of  tenements,  and  by 
long  and  myfterious  claufes  has  repealed  thofe  feftions  in  the 
13  Geo.  HI.  c.  78.  which  provided  that  every  man,  not  being 
the  occupier  of  any  tenement  of  4/.  a  year  between  the  ages  of 
18  and  60,  and  not  being  an  apprentice  or  menial  fervant,  fliould 
work  perfonally  fix  days  yearly,  or  compound  by  paying  two 
fhillings.  I  know  that  many  intelligent  magiftrates  could  not, 
at  the  firft,  comprehend  this  flatute ;  but  when  the  effeft  of  it 
could  not  be  difputed,  dill  they  could  not  believe  that  this  had 
been  the  intention  of  the  legiflature.  This  ilatute  gives  a  power 
to  two  juftices  to  exempt  the  poor  occupiers  of  tenements  from 
the  payment  of  afTeffments  towards  the  highways.  Why  the 
payment  of  fo  fmall  a  tax  as  2s.  a  year  towards  the  repair  of 
the  roads  upon  every  male  inmate  as  before  defcribcd,  who  could 
aflord  to  pay  it,  was  thrown  upon  the  occupiers  of  land  or  tencr 
mcnts  only,  if  the  framers  of  it  at  the  time  atiually  underllood 
the  full  operation  of  this  ftatutc,  is  to  ^me  wholly  incompre- 
henfible. 

The  preamble  to  the  44  Geo.  III.  c.  64.  Hates  that  it  fre- 
quently happens,  that  the  boundaries  of  two  parifiies  pafs 
through  the  middle  of  a  common  highway,  fo  that  one  fide  is 
fituated  in,  and  liable  to  be  repaired  by,  one  pariih,  and  the 
other  by  the  adjoining  pariiii,  which  has  been  found  to  be  in- 
convenient ;  it  therefore  enafts  that  two  juilices  of  the  peace  fliall 
have  power  to  divide  fuch  a  road  between  the  two  parifhes  by  a 
tranfverfe  line  or  boundary.  And  either  parifli  difcontented  with 
that  divifion  may  appeal  to  the  quarter  feflions,  whofe  decifion 
fliall  be  final. 

The  jufliccs  at  a  fpecial  feflions,  in  the  firft  week  after  Michael- 
rnas  quarter  feflions,  may  fix  the  compofition  for  flatute  duty, 
within  the  limits  prefcribed  by  44  Geo.  III.  c.  52. 

I  i  4  way 
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way  rates,  the  funi  of  9  d.  in  the  pound  ;  for  the  due  ap- 
plication of  which  they  are  to  account  upon  oath.  As  for 
turnpikes,  which  are  now  pretty  generally  introduced  in 
aid  of  iuch  rates,  and  the  law  relating  to  them,  thefe  de- 
pend principally  on  the  particular  powers  granted  in  the 
feveral  road  a<Si:s,  and  upon  fomc  general  provifions, 
which  are  extended  to  all  turnpike  roads  in  the  kingdom, 
by  ftatute  13  Geo.  III.  c.  84.  amended  by  many  fubfe* 
qaent  a6ls  ^. 

VI.  I  PROCEED  therefore,  laftly,  io  confider  the  overfeers     \ 
of  the  poor  j  their  original^  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Hen.  VIII.,  fubfifted 
entirely  upon  private  benevolence,  and  the  charity  of  well 
difpofed  chriftians  {22).  For  though  it  appears  by  the  mir- 
rour  ^,  that  by  the  common  law  the  poor  were  to  be  "  fuf- 
**  tained  by  parfons,  rectors  of  the  church,  and  the  pariftii- 
^«  oners  ;  fo  that  none  of  them  die  for  default  of  fufte- 
«'  nance  ;"  and  though  by  the  flatutes  12  Ric.  II.  c.  7.  and 
19  Hen.  VII.  c.  12.  the  poor  are  directed  to  abide  in  the 
cities  or  towns  wherein  they  were  born,  or  fuch  wherein 
they  had  dwelt  for  three  years,  (which  feem  to  be  the  firft 
rudiments  of  parifli  Settlements,)  yet  ftill  the  flatute  27 
Hen.  VIII.  c.  25.  I  find  no  compulfory  method  chalked  out  for 
this  purpofe  :  but  the  poor  feem  to  have  been  left  to  fuch  re- 
lief as  the  humanity  of  their  neighbours  would  afford  them. 
The  monafteries  were,  in  particular,  their  principal  refource  ; 
and,  among  other  bad  effects  which  attended  the  monaftic 
inftit-utions,  it  was  not  perhaps  one  of  the  leaft  (though  fre^ 
quently  efteemed  quite  other  wife)  that  they  fupported  and 
fed  a  very  numerous  and  very  idle  poor,  whofe  fuftenance 

*:  Stat.  14  Geo.  III.  c.  14   36.57.  82.         '  c.  I.  §  3. 
}6  Geo.  III.  c.  39.  18  Geo.  III.  c,  28. 


(22)  The  poor  in  Ireland,  to  this  day,  have  no  relief  but  from 
prVate  clwiity.     2  Ld,  Mount.  118. 

depended 
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depended  upon  what  was  dally  diftributed  in  alms  at  the  gates 
of  the  religious  houfes.  But,  upon  the  total  difiblution  of  thefe,  C  3^®  3 
the  inconvenience  of  thus  encouraging  the  poor  in  habits 
of  indolence  and  beggary  was  quickly  felt  throughout  the 
kingdom  :  and  abundance  of  ftatutes  were  made  in  the  reign 
of  king  Henry  the  eighth  and  his  children,  for  providing  for 
the  poor  and  impotent;  which,  the  preambles  to  fome  of  them 
recite,  had  of  late  years  greatly  increafed.  Thefe  poor  were 
principally  of  two  forts :  fick  and  impotent,  and  therefore 
unable  to  work  ;  idle  and  fturdy^  and  therefore  able,  but 
not  willing,  to  exercife  an  honeft  employment.  To  pro- 
vide in  fome  meafure  for  both  of  thefe,  in  and  about  the 
metropolis,  Edward  the  fixth  founded  three  royal  hofpitals; 
Chrift's  and  St.  Thomas*s,  for  the  relief  of  the  impotent 
through  infancy  or  ficknefs  *,  and  Bridewell  for  the  punith- 
ment  and  employment  of  the  vigorous  and  idle.  But  thefe 
were  far  from  being  fufficient  for  the  care  of  the  poor 
throughout  the  kingdom  at  large  :  and  therefore,  after  many 
other  fruitlefs  experiments,  by  ftatute  43  Eliz.  c.  2.  over* 
fcers  of  the  poor  were  appointed  in  every  parifh. 

By  virtue  of  the  ftatute  laft  mentioned,  thefe  ovcrfeers  are 
to  be  nominated  yearly  in  Eafter-week,  or  within  one  month 
after,  (though  a  fubfequent  nomination  will  be  valid  ",)  by 
two  juftices  dwelling  near  the  parifh.  They  mufl  be  fub- 
flantial  houfeholders,  and  fo  expreffed  to  be  in  the  appoint- 
jnent  of  the  juftices"  (23). 

"»  Str.  1 1 23.  ^  z  Lord  Raym.  1394. 


(23)  It  is  declared  by  the  llatute,  that  the  cliurch-wardens  of 
every  parifti  {hall  be  overfeers  of  the  poor ;  befides  thefe  the  juf- 
tices may  appoint  two,  three,  or  four>  but  not  more,  of  the  in- 
habitants ovcrfeers  for  each  parifli.  (i  Burr,  446.)  But  if  a  parifh 
is  divided  into  townfhips,  and  is  fo  large,  that  fome  townfhips  can- 
not reap  the  benefit  intended  by  the  43  of  Elizabeth,  in  that  cafe, 
feparate  overfeers  may  be  appointed  for  fuch  townfliips,  under  the 
13  &  14  Car.  II.  G.  12.  Wherever  there  is  a  conllable,  there  is  a 
townfliip.     I  T.  R.  374. 

A  wo* 
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Their  ofnce  and  duty,  according  to  the  fame  ftatute,  arc 
principally  thefe :  firft  to  raife  competent  fums  for  the  ne- 
ceiTary  relief  of  the  poor,  impotent,  eld,  blind,  and  fuch  other 
being  poor  and  not  able  to  v/ork :  and  fecondly,  to  provide 
work  for  fuch  as  are  able,  and  cannot  otherwife  get  employ* 
ment  :  but  this  latter  part  of  their  duty,  which  according  te 
the  wife  regulations  of  that  falutary  ftatute,  fhould  go  hand 
in  hand  with  the  other,  is  now  moll  fliamefuily  neglecled. 
However,  for  thefe  joint  purpofes,  they  are  impowered  to 
L  3^^^  ]  make  and  levy  rates  upon  the  feveral  inhabitants  of  the 
parifli,  by  i\\Q  fame  acl-  of  parliament ;  which  has  been  far- 
ther explained  and  enforced  by  feveral  fubfequent  ftatutes. 

The  two  great  ohje^Sts  of  this  flatute  feem  to  have  been. 
I.  To  relieve  the  impotent  poor,  and  them  only.  2.  To  find 
employment  for  fuch  as  are  able  to  work  :  and  this  princi- 
pally by  providing  (locks  of  raw  materials  to  be  worked  up  at 
their  feparate  homes,  inilead  of  accumulating  all  the  poor  in 
one  common  work-houfe  ;  a'praclice  which  puts  the  fober 
and  diligent  upon  a  level  (in  point  of  their  earnings)  with 
thofe  who  are  dilTolute  and  idle,  deprefles  the  laudible  emu- 
lation of  domeftic  induflry  and  neatnefs,  and  deftroys  all 
endearing  family  connexions,  the  only  felicity  of  the  indigent. 
Whereas^  if  none  were  relieved  but  thof;^  who  are  incapable 
to  get  their  livings,  and  that  in  proportion  to  their  incapa- 
city :  if  no  children  were  removed  from  their  parents,  but 
fuch  as  are  brought  up  in  rags  and  idlenefs  ;  and  if  every 
poor  man  and  his  family  were  regularly  furniflied  with  em- 
ployment, and  allowed  the  whole  profits  of  their  labour  j — a 
fpirit  of  bufy  cheerfulnefs  would  foon  diffufe  itfelf  through 
every  cottage ;  work  would  become  eafy  and  habitual,  when 
abfolutely  necefTary  for  daily  fubfiftence  ;  and  the  peafant 
would  go  through  his  talk  without  a  miUrmur,  if  afTured  that 
he  and  his  children  (when   incapable  of  work  through  iu- 


A  woman  may  be  appointed  an  overfcer  of  the  poor,  if  a  fub- 
flantial  houfeholder.     2  T.  R.  uj^. 

fancy, 
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fancy,  age,  or  Infirmity)  would  then,  and  then  only,  be  en- 
titled to  fupport  from  his  opulent  neighbours. 

This  appears  to  have  been  tlie  plan  of  the  ftatute  of  queen 
Elizabeth  ;  in  which  the  only  defe6l  was  confining  the  ma- 
nagement of  the  poor  to  fmall,  parochial  difl:ri£ls ;  which 
are  frequently  incapable  of  furnifhjng  proper  work,  or  pro- 
V'ding  an  able  dire6lor.  However,  the  laborious  poor  were 
then  at  liberty  to  feek  employment  wherever  it  was  to  be 
had  :  none  being  obliged  to  refide  in  the  places  of  their  fet- 
tlement,  but  fuch  as  were  unable  or  unwilling  to  work,  and 
thofe  places  of  fettlement  being  only  fuch  where  they  were 
horrij  or  had  made  their  ahodey  originally  for  three  years",  and  £  362  J 
afterwards  (in  the  cafe  of  vagabonds)  for  one  year  only  p. 

After  the  reftoration  a  very  different  plan  was  adopted,, 
which  has  rendered  the  employment  of  the  poor  more  diffi- 
cult, by  authorizing  the  fubdivifion  of  parifiies ;  has  greatly 
increafed  their  number,  by  confining  them  all  to  their  re- 
fpe6live  diftricfts,  has  given  birth  to  the  intricacy  of  our  poor- 
laws,  by  multiplying  and  rendering  more  eafy  the  metliods  of 
gaining  fettlements ;  and,  in  confequence,  has  created  an  in- 
finity of  cxpenfive  law-fuits  between  contending  neighbour- 
hoods, concerning  thofe  fettlements  and  removals.  By  the 
ftatute  13  &  14  Car.  II.  c  12.  a  legal  fettlement  was  declared 
to  be  gained  by  birth ;  or  by  inhabitancyy  apprentice/hip,  or 
fervice,  for  forty  days  :  within  which  period  all  intruders  were 
made  removable  from  any  parifh  by  two  juftices  of  the  peace 
unlefs  they  fettled  in  a  tenement  of  the  annual  value  of  10/. 
The  frauds,  naturally  confequent  upon  this  provifion,  which 
gave  a  fettlement  by  fo  (hort  a  refidence,  produced  the  fta- 
tute T  Jac.  II.  c.  17.  which  dire£ted  notice  in  writing  to  be 
delivered  to  the  parifh  officers,  before  a  fettlement  could  be 
gained  by  fuch  refidence.  Subfequent  provifions  allowed 
other  circumftancesof  notoriety  to  be  equivalent  to  fuch  no- 
tice given  ;  and  thofe  circumftances  have  from  time  to  time 

«  Stat.  19  Hen.  VII.  c.  I2.  i  Edw.  VI.  e.  3.  3  Edw.  VI.  c.  16.  14  Eliz.  c.  5. 
Stat.  39  Eliz.  c.  4. 

been 
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been  altered,  enlarged,  or  reftrained,  whenever  the  experience 
of  new  inconveniencies,  arifing  daily  from  new  regulations, 
fuggefted  the  necefilty  of  a  remedy.  And  the  dodi^rine  of 
certificates  was  invented,  by  way  of  counterpoife,  to  reftrain 
a  man  and  his  family  from  acquiring  a  new  fettlement  by 
any  length  of  refidence  whatever,  unlefs  in  two  particular 
excepted  cafes;  which  makes  parlfhes  very  cautious  of  giving 
fuch  certificates,  and  of  courfe  confines  the  poor  at  home, 
where  frequently  no  adequate  employment  can  be  had  (24). 


(24)  By  13  and  14  Car.  II.  c.  12.  all  perfons  who  are  likely  to 
become  chargeable,  unlefs  they  fettle  upon  a  tenement  of  the  yearly 
value  of  1 0)1.  may  be  removed  to  the  places  where  they  are  legally 
fettled.  This  ftatute  was  certainly  a  great  infringement  of  magna. 
f  >^(2r/«  and  the  liberty  of  the  fubject ;  as  nothing  can  be  more  cruel 
or  impoHtic,  than  to  prevent  a  perfon  from  refiding  in-that  fituation 
where,  by  his  induflry  and  occupation,  he  can  beii  procure  a  com- 
petent provifion  for  himfelf  and  his  family.  To  alleviate,  in  fome 
degree,  the  hardfliip  and  inconvenience  introduced  by  that  ftatute, 
the  legiilature  had  provided  by  the  8  &  9  W.  III.  c.  30.  that  if 
the  major  part  of  the  churchwardens  and  overfeers  of  any  parira  or 
townfhip  will  grant  a  certificate  under  their  hands  and  feals,  atteft- 
cd  by  two  wltnefTes,  and  allowed  and  fubfcribed  by  two  Jullices, 
acknowledging  a  perfon  and  his  family  therein  fpecified,  to  have  a 
legal  fettlement  in  their  parifli  or  townfliip,  and  fhall  direfl  it  to  fome 
particular  parifli  or  townfliip  ;  fuch  perfon,  having  delivered  this 
certificate  to  the  parifli  officers,  where  it  is  diredled,  then  neither 
he  nor  his  family  are  removable  from  thence  till  they  are  adlually 
chargeable.  6  T.  R.  552.  But  as  the  obje6l  of  the  certificate 
was  to  prevent  him  from  bringing  any  incumbrance  upon  the  pa- 
ri'ih  where  he  is  thus  permitted  torefide,  by  the  9  and  10  W.  III. 
c.  1 1 .  he  is  reftrained  from  gaining  a  fettlement  where  he  lives 
under  the  protection  of  the  certificate  by  any  means  whatever^ 
except  by  renting  a  tenement  of  the  yearly  value  of  10/.  and  by 
<i  refidence  in  the  pariih  for  forty  days,  or  by  executing  an  annual 
oilice.  But  bcfides  thefe  two  cafes  mentioned  in  the  acft,  it  has 
been  held,  that  a  certificate  perfon  may  gain  a  fettlement  by  re- 
fiding upon  (or  having  in  the  parifli  where  he  refidcs)  any  ellate 
w^hatcver  of  his  own,  provided,  if  it  has  been  aftually  purchafed  by 
him,  he  has  i^c^i^Wf  paid  30/.  for  it.  Sir^  163.  1193.  Bun\S^  C, 
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The  law  of  fettlements  may  be  therefore  now  reduced  to 
the  following  general  heads;  or,  a  fettlement  in  a  parifli  may 
be  acquired,  i.By  birth ;  for,  wherever  a  child  is  firft  known  [  3^3  1 
to  be,  that  is  always  prima  facie  the  place  of  fettlement,  until 
fome  other  can  be  fhewn ''.  This  is  alfo  generally, the  place  of 
fettlement  of  a  baftard  child  ""j  for  a  baftard  having  in  the  eye 
of  the  law  no  father,  cannot  be  referred  to  his  fettlement,  as 
other  children  may*.  But,  in  legitimate  children,  though  the 
place  of  birth  he  prima  facie  the  fettlement,  yet  it  is  not  con- 
clufively  fo ;  for  there  are,  2.  Settlements  hy  parentage,  being 
the  fettiement  of  one's  father  or  mother:  all  legitimate  chil- 
li Carth.  433.  Comb.  364.  Salk.  '  See  p.  459. 
4^5.     I  Lord  Raym.  567,  '  Salk.  427. 


220.  A  certificate  is  conclnfive  upon  the  pari ih  granting  it,  with, 
refpeft  to  the  parifh  to  which  it  is  granted  cr  firil  delivered ;  but 
it  is  not  fo  with  regard  to  other  pariihes  ;  for  though  it  will  be 
prima  facie  evidence  againft  the  parifh  granting  it,  yet  it  may  be 
repelled  by  other  evidence;  and  they  may  be  permitted  to  ihew,  that 
they  gave  it  under  a  miftake,  and  in  their  ov.'n  wrong.  cT.  R.2^1. 

A  certificate  extends  to  children  born  after  it  is  granted,  but 
not  to  the  grand- children  oi  ihe  pater  familias.    4  T.  R.  797. 

But  the  object  of  granting  certificates  is  now^  put  an  end  to  by 
the  35  Geo.  III.  c.  101,  which  enacts  that  no  perfon  ftiall  be  re- 
moved by  an  order  of  removal  till  he  becomes  actually  chargeable. 
But  every  unmarried  woman  with  child  fhail  be  deemed  to  be  ac- 
tually chargeable,  and  alfo  all  perfons  conv  idled  of  any  felony,  and 
rogues,  vagabonds,  and  idle  or  diforderly  perfons,  and  perfons  of 
evil  fame,  or  reputed  thieves  not  giving  a  fatisfaclory  account  of 
themfelves,  may  be  removed,  as  if  they  were  actually  chargeable. 
And  where  a  pauper  is  ordered  to  be  removed  by  an  order  of  re- 
moval, or  a  vagrant  pafs,  in  cafe  of  the  ficknefs  of  the  pauper, 
the  juftices  making  fuch  an  order  may  direct  the  execution  of  it  to 
be  fufpended  ;  and  in  the  cafe  of  an  order  of  removal,  the  expences 
of  the  maintenance  of  the  pauper  during  fuch  fufpcnfion  fhall  be 
born  by  the  parilh  to  which  the  order  of  removal  fhall  be  made. 
And  if  an  unmarried  woman  is  delivered  of  a  child  during  fuck 
fufpenfion,  it  fliall  be  fettled  in  the  parifh  which  at  the  time  of  the 
birth  was  the  legal  fettlement  cf  the  m.other. 
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dren  being  really  fettled  in  the  parifli  where  their  parents 
are  fettled,  until  they  get  a  new  fettlement  for  them- 
felves^(25).  Anew  fettlemeiiit  may  be  acquired  feveral 
ways  ;  as,  3.  By  marriage.  For,  a  woman,  marrying  a  man 
that  is  fettled  in  another  parifh,  changes  her  own  fettlement : 
the  law  not  permitting  the  reparation  of  hufband  and  wife  ^ 
But  if  the  man  has  no  fettlement,  her*s  is  fufpended  during 
his  life,  if  he  remains  in  England,  and  is  able  to  maintain 
her ;  but  in  his  abfence,  or  after  his  death,  or  during  (per- 
haps) his  inability,  fhe  may  be  removed  to  her  old  fettle- 
ment "  (26.)  The  other  methods  of  acquiring  fettlements  in 
any  parifh  are  all  reducible  to  this  one,  of  forty  days  reftdence 
therein :  but  this  forty  days  refidence  (which  is  conftrued  to 

*"  Salk.  528.     a  Lord  Raym.  1473.         "  Foley,  249,251,  252.  Burr.  Sett» 
'  Stra.  544.  C.  370. 


(25  )  If  the  parents  acquire  a  new  fettlement,  the  children  alfo 
follow,  and  belong  to  the  laft  fettlement  of  the  father,  or  after 
the  death  of  the  father,  to  the  laft  fettlement  of  the  mother 
whilft  ftie  is  unmarried,  till  they  are  emancipated  or  become  in- 
dependent of  their  father's  or  mother's  family,  and  in  that  cafe 
they  have  that  fettlement  which  their  parent  had  at  the  time  of 
emancipation. 

This  is  a  very  indefinite  word,  and  it  is  no  wonder  that  feveral 
cafes  have  arifen  upon  the  interpretation  of  it.  Lord  Kenyoii 
feems  to  have  given  as  full  and  as  jiift  an  explication  of  it,  as  it  will 
admit,  in  obferving,  that  "  the  cafes  of  emancipation  have  always 
♦*  been  c?ecided  on  the  circumftances  eitlier  of  the  fon's  being 
♦^  twenty-one,  or  married,  or  having  gained  a  fettlement  in  his 
*<  own  right,  or  having  contracted  a  relation,  which  was  incon- 
**  fiftwit  with  the  idea  of  his  being  in  a  fubordinate  fituation  in 
«  his  father's  family."  3  T.  R.  ss^-  ^  T,  R.  479. 

(26)  In  the  abfence  or  after  the  death  of  the  hufband,  in  that 
cafe  the  wife  and  her  children  may  be  removed  to  her  maiden 
fettlement ;  but  it  feems  fully  determined  that  they  cannot  be  fe- 
parated  or  removed  from  the  hufband  ( Bur,  S.CSi^.  1  Stra.  544) 
The  confequence  is,  that  the  whole  family  mull  be  fupported  as 
cafual  poor  in  the  parifh  where  they  may  happen  to  want  relief. 
In  the  removal  of  a  wife  or  a  widow,  it  is  fufficient  in  the  firll  in- 
ftance  to  prove  her  maiden  fettlement.  Cald.  39.  236. 
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be  lodging  or  lying  there)  mufl  not  be  by  fraud,  or  ftealth, 
or  in  any  clandefliine  manner;  but  made  notorious,  by  one  or 
other  of  the  following  concomitant  circumftances.  The  next 
method  therefore  of  gaining  a  fettiement,  is,  4.  By  forty  days 
refidence,  and  notice.  For  if  a  ftranger  comes  into  a  parifh, 
and  delivers  notice  in  writing  of  his  place  of  abode,  and 
number  of  his  family,  to  one  of  the  overfeers,  (which  muft  be 
read  in  the  church  and  regiilered,)  and  refides  there  unmo- 
lefted  for  forty  days  after  fuch  notice,  he  is  legally  fettled 
thereby  ^^,  For  the  law  prefumes  that  fuch  a  one  at  the  time 
of  notice  is  not  likely  to  become  chargeable,  elfe  he  would  not 
venture  to  give  it ;  or  that  in  fuch  cafe,  the  parlfli  would  take 
care  to  remove  him  (27).  But  there  are  alfo  other  circumftances 
equivalent  to  fuch  notice  :  therefore,  5.  Rentwg  for  a  year(28)  [  354  5 
a  tenement  of  the  yearly  value  of  ten  pounds,  and  refiding 
forty  days  in  the  parifh,  gains  a  fettlem.ent  without  notice  % 
upon  the  principle  of  having  fubftance  enough  to  gain  credit 
for  fuch  a  houfe.  6.  Being  charged  to  and  paying  the  public 
taxes  and  levies  of  the  parifh  (29) ;  (excepting  thofe  for  fca- 

^  Stat.  13  &  14Car.II.  c.  12.  I  Jac.         ^  Stat.  13&  14  Ciir.  II.  c.  12. 
II.  c.  1 7.  3  .Kc  4  W.  &  Mar.  c.  1 1. 


(27)  By  the  35  Geo.  III.  c.  ici.  it  is  enaded  that  no  perfon 
in  future  fhall  gain  a  fettiement  by  fuch  a  notice. 

(28)  It  is  not  neceflary  that  the  renting  fhould  be  for  a  year;  if 
a  tenement  of  the  yearly  value  of  lo/.  be  taken  for  two  months 
or  40  days  only,  it  will  be  fufEcient  to  give  a  fettiement.  [Bur.  S.'C. 
474.)  Nor  is  it  neceflary  there  (hould  be  any  houfe  upon  the  pre- 
mifes,  even  a  renting  of  the  after-grafs  or  pafturage  will  be  fuIEcient. 
(4  7^.  R,  348.)  A  perfon  gains  a  fettiement  by  refiding  in  the 
parifh  in  which  part  of  the  premifes  lies,  but  not  by  refiding  elfe- 
where.  (2  T.  R.  48.)  It  need  not  be  one  entire  tenement ;  for  if 
he  takes  one  tenement  in  one  parifh,  and-  another  in  a  different  pa- 
rifh, if  together  they  are  of  the  value  of  i  o/.  a  year,  he  will  gain  a 
fettiement  by  refiding  in  either  parifh  ;  the  value  only  is  m.atirial : 
it  will  be  fufficient  to  give  a  fettiement,  if  the  enjoyment  of  the  te- 
nement is  gratuitous,  or  if  no  rent  is  to  be  paid  for  it,  i  T.  R.  458. 
,  (29)  By  the  35  Geo.  III.  c.  loi.  the  payment  of  taxes  for  a 
, tenement  of  lefs  yearly  value  than  10/.  will  not  give  a  fettlcmerit : 
fo  that  this  fpecies  of  fettiement  is  in  effe<^  abolifhed. 
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vengers,  highways  y,  and  the  duties  on  houfes  and  windows  '•*) 
and,  7,  Executing,  when  legally  appointed,  any  public  paro- 
chial office  for  a  whole  year  in  the  parifh,  as  church -warden, 
t^c.  are  both  of  them  equivalent  to  notice,  and  gain  a  fettle - 
nient%  if  coupled  with  a  refidence  of  forty  days.  8.  Being  hired 
for  a  year,  when  unmarried  and  childlefs  (30),  znd  ferving  a 
year  in  the  fame  fervice;  and  9.  Beingbound  an  apprentice ygwc 
the  fervant  and  apprentice  a  fettlement  without,notice^,  in  that 
place  wherein  they  ferve  the  laft  forty  days.  This  is  meant 
to  encourage  application  to  trades,  and  going  out  to  reputable 

y  Stat.  9  Geo.  I.  c.  7.  §  6.  ^  Stat.  3  &  4  W.  and  M.  c.  11. 

.  ^  Stat,  ai  Geo.  II.  c.  10.  18  Geo.  •'  Stat.  3  &  4  W.  and  M.  c.  11. 
III.  c.  a6.  8  &  9  W.  III.  CIO.  31  Geo.  II.  c.  1 1, 


(30)  A  widower  or  widow  with  children  emancipated  is  confi- 
dered  as  childlefs,  for  fuch  children  cannot  follow  the  fettlement 
gained  by  their  parent's  fervice.  3  Burn.  445.  If  an  unmarried 
man  is  hired  for  a  year,  but,  before  he  enters  upon  the  fervice,  or 
during  the  fervice,  marries,  he  may  gain  a  fettlement.  3  T.R.^Sz. 
But  this  will  not  extend  to  the  continuance  in  the  fervice  a  lecond 
year ;  for  he  was  married  when  this  new  contrail  was  exprefsly  or 
impliedly  entered  into.  Cald  54.  Hiring  for  any  time  certainly 
lefs  than  a  year  will  not  be  fuiEcient ;  but  from  Whitfuntide  to 
■  Whitfuntide  is  confidered  a  year,  though  it  will  frequently  happen 
to  be  a  period  lefs  than  365  days.  •  To  gain  a  fettlement  as  a  fer- 
vant there  mufl  be  a  hiring  for  a  year,  and  a  continued  fervice  for 
a  year  ;  but  it  is  not  neceffary  that  the  fervice  fliould  be  fubfequent 
to  the  hiring  ;  for  if  there  is  a  continued  fervice  for  eleven  months 
or  any  other  part  of  a  year,  by  any  number  or  modes  of  hirings,  or 
with  any  difference  of  wages,  and  afterwards  a  hiring  for  a  year  and 
a  fervice  to  complete  the  year,  a  fettlement  is  gained.  Ca/cl.  179. 
There  feemed  to  be  great  reafon  to  think  that  the  fervice  fuble- 
quent  to  the  hiring  for  a  year  fliould  at  leall  be  40  days  ;  but  it 
is  now  decided  that  that  is  not  neceffary.  (5  2\  R.  98.)  The  fettle- 
ment of  a  fervant  and  an  apprentice  is  where'they  lait  refide  40  day» 
in  their  mafter's  employ  ;  and  v»'here  they  do  not  refide  40  days  fuc- 
ccllively  at  one  place,  but  alternately  in  two  or  niore  parilhes,  and 
more  than  40  days  upon  the  whole  in  each  in  the  courfe  of  a  yearp 
the  fettlement  is  in  that  parilh  iii  which  they  fleep  the  laft  night,  ^ 

4  fcrviccs. 
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fervices.  10.  Laftly,  the  having  an  ejlate  of  one's  own, 
and  refiding  thereon  forty  days,  however  fmali  the  value 
may  be,  in  cafe  it  be  acquired  by  z€t  of  law  or  of  a  third 
perfon,  as  by  defcent,  gift,  devife,  i^c,  is  a  fufEcient  fet- 
tlement  *= :  but  if  a  man  acquire  it  by  his  own  a£l,  as  by 
purchafe,  (in  it's  popular  fenfe,  in  confideration  of  money 
paid,)  then  unlefs  the  confideration  advanced,  bona  fide^  be 
30  /.  it  is  no  fettlement  for  any  longer  time  than  the  perfon 
fhall  inhabit  thereon  ^.  He  is  in  no  cafe  removable  from  his 
own  property  •,  but  he  (hall  not,  by  any  trifling  or  fraudu- 
lent purchafe  of  his  own,  acquire  a  permanent  and  lafting 
fettlement. 

All  perfons,  not  fo  fettled,  may  be  removed  to  their  own 
parilhes,  on  complaint  of  the  overfeers,  by  two  juflices  b£ 
the  peace,  if  they  (liall  adjudge  them  likely  to  become- 
chargeable  to  the  parifh  into  which  they  have  intruded  : 
unlefs  they  are  in  a  way  of  getting  a  legal  fettlement,  as  by 
having  hired  a  houfe  of  10  /.  per  annumy  or  living  in  an  an-  [  3^5  J 
nual  fervice ;  for  then  they  are  not  reir.ovable  ^.  And  in  all 
other  cafes,  if  the  pariih  to  which  tl^ey  belong  will  grant 
them  a  certificate,  acknowledging  them  to  be //^^/rparifhioners, 
they  cannot  be  removed  merely  becaufe  likely  to  become 
chargeable,  but  only  when  they  become  a5fually  chargeable  ^. 
But  fuch  certificated  perfon  can  gain  no  fettlement  by  any  of 
the  means  above-menticncd  (31);  unlefs  by  renting  a  tene- 
ment of  10/.  per  annumy  or  by  ferving  an  annual  office  in 
the  parifh,  being  legally  placed  therein  :  neither  can  an  ap- 
prentice or  fervant  to  fuch  certificated  perfon  gain  a  fettle- 
ment by  fuch  their  fervice  s. 

These  arc  the  general  heads  of  the  laws  relating  to  the 
poor,  v/hich,  by  the  refolutions  of  the  courts  of  juflice  thereoa    - 

«=  Silk.  534.  f  Stat.  8  &  9  w.  III.  C.30. 

«•  S;at  9  Geo.  I.  c.  7.  *  Stat.  la  Ann.  c.  18. 

°  Salk.  47J. 


(31 )  Sec  note  (24)  of  this  chapter. 
^^oL.  I.  l\  k  within 
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within  a  century  paft,  are  branched  into  a  great  variety  (32). 
And  yet,  notwithflanding  the  pains  that  have  been  takenabout 
them,  they  (lill  remain  very  imperfe£l,  and  inadequate  to  the 
purpofes  they  are  defigned  for;  a  fate,  that  has  generally  at- 
tended mod  of  oar  ftatute  laws,  where  they  have  not  the  foun- 
dation of  the  common  law  to  build  on.  When  the  (hires, 
the  hundreds,  and  the  tithings,  were  kept  in  the  fame  admir- 
able order  in  which  they  were  difpofed  by  the  great  Alfred, 
there  were  no  perfons  idle,  confequently  none  but  the  impo- 
tent that  needed  relief:  and  the  ftatute  of  43  Eliz,  feems 
entirely  founded  on  the  fame  principle.  But  when  this  excel- 
lent fcheme  was  negle£led  and  departed  from,  we  cannot  but 
obfervc  with  concern,  what  miferablc  (hifts  and  lame  expe- 
dients have  from  time  to  time  been  adopted,  in  order  to  patch 
up  the  flaws  occafioned  by  this  negledi.  There  is  not  a  more 
neceflary  or  more  certain  maxim  in  the  frame  and  conftitu- 
tionof  fociety,  than  that  every  individual  muft  contribute  his 
(hare, in  order  to  the  well-being  of  the  community :  and  furely 
they  muft  be  very  deficient  in  found  policy,  who  fufFer  one 
half  of  a  parifh  to  continue  idle,  difTolute,  and  unemployed  ; 
and  at  length  are  amazed  to  find,  that  the  induftry  of  the 
other  half  is  not  able  to  maintain  the  whole. 


(32)  For  a  fuU  and  complete  knowledge  of  this  extenfive  fub- 
jeA,  recourfe  muft  be  had  to  Burn's  Juftice,  and  Mr.  Confl's  valu= 
able  edition  of  Bo tt,  and  the  reporters  there  referred  to.^ 
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CHAPTER    THE    TENTH. 
OF    THE    PEOPLE,    WHETHER    ALIENS, 

DENIZENS,  OR  NATIVES. 


HAVING,  in  the  eight  preceding  chapters,  treated  ofper* 
fonsas  they  ftand  in  the  public  relations  o(  magiji rates, 
I  now  proceed  to  confider  fuch  perfons  as  fall  under  the  deno- 
mination of  the  people.  And  herein  all  the  inferior  and  fubordi- 
nate  magiftrates,  treated  of  in  the  laft  chapter,  are  included. 

The  firft  and  mod  obvious  divifion  of  the  people  is  into 
aliens  and  naiural-born  fubje£ls.    Natural-born  fubjedls  are 
fuch  as  are  born  within  the  dominions  of  the  crown  of  Eng- 
land •,  that  is,  within  the  ligeance,  or,  as  it  is  generally  call- 
ed, the  allegiance  of  the  king  :  and  alien*,  fuch  as  are  born 
out  of  it.     Allegiance  is  the  tie,  or  ligatnerj,  which  binds  the 
fubje£^  to  the  king,  in  return  for  that  prote£lion  which  the 
king  affords  the  fubjecfl.    The  thing  itfelf,  or  fubdantial  part 
of  it,   is  founded  in  reafon  and  the  nature  of  government ; 
the  name  and   the   form   are  derived  to  us  from  our  Gothic 
anceftors.     Under  the  feodal  fyftem,  every  owner  of  lands 
held  them  in  fubjecliou  to  fome  fuperior  or  lord,  from  whom 
or  whofe  anceftors  the  tenant  or  vafal  had  received  them  :  and 
there  was  a  mutual  truft  or  confidence  fubfifting  between  the 
lord  and  vafal,  that  the  lord  (hould  prote6l  the  vafal  in  the 
enjoyment  of  the  territory  he  had  granted  him,  and,  on  the 
other  hand,  that  the  vafal  (hould  be  faithful  to  the  lord  and  [  36*7  ] 
idefend  him  againft  all  his  enemies.      This  obligation  on  the 
part  of  the  vafal  was  called  his  jidelitas  or  fealty  •,  and  an 
oath  of  fealty  was  required,  by  the  feodal  law,  to  be  taken 
by  all  tenants  to  their  landlord,  which  is  couched  in  almoO: 
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the  fame  terms  as  our  antient  oath  of  allegiance  ^ :  except 
that  in  the  ufual  oath  of  fealty  there  was  frequently  a  faviitg 
or  exception  of  the  faith  due  to  a  fuperlor  lord  by  name, 
under  whom  the  landlord  himfelf  was  perhaps  only  a  tenant 
or  vafal.     But  when  the   acknowlegement  was  made  to  the 
abfolute  fuperior  himfelf,  who  was  vafal  to  no  man,  it  was 
no  longer  called  the  oath  of  fealty,  but   the  oath  of  allegi- 
ance ;  and  therein  the  tenant  fwore  to  bear  faith  to  his  fove- 
reign  lord,  in  oppofition  to  all  men,  without  any  faving  or  ex- 
ception :  ^^  co?itra  omfies  homines Jidelitatemfecit^ J*    Land  held 
by  this  exalted  fpecies  of  fealty  was  c^Wtd  feudum  ligium^  a 
liege  fee ,  the  vafals  homims  ligiiy  or  liege  men ;  and  the 
fovereign  their  dominus  ligius^  or  liege  lord.  And  when  fove- 
reign  princes  did  homage  to  each  otl>cr,  for  lands  held  under 
their  refpeclive  fovereignties,  a  di6tin£l:ion  was  always  madp 
betweenj/fw/)/^  homage,  which  was  only  an  acknowlegement 
of  tenure  ^  ;  and  Ilege  homage,  which    included  t\\^  fealty 
before  mentioned,    and    the    fervices    confcquent  upon  it. 
Thus  when  our  Edward  III.,  in  1329,  did  homage  to  Philip 
VI.  of  France,  for  his  ducal  dominions  on  that  continent,  it 
y/as  warmly  difputed  of  what  fpecfes  the  homage  was  to  be, 
whether  liege  ox  fimple  homage  ^^     But  with  us  in  England, 
it  becoming  a  fettled  principle  of  tenure,  that  ^7/ lands  in  the 
kingdom  are  holden  of  the  king  as  their  fovereign  and  lord 
paramount,  no  oath  but  that  of  fealty  could  ever  be  taken 
10  inferior  lords,  and  the  oath  of  allegiance  was  neceflarily 
confined  to  the  perfon  of  the  king  alone.    By  an  eafy  analogy 
the  term  of  allegiance  was  foon  brought  to  fignify  all  other 
engagements,  which  are  due  from.  fubje€ls  to  their  prince, 
as  well  as  thofe  duties  which  were  fanply  and  merely  territo- 
C  3^^  3  rial,     And   tlie  oath  of  allegiance,  a^  admiaiftcred  for  up* 
wards  of  fix  hundred  years  ^^  contained  a  promife  '*  to   be 
. "  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and 
««  faith  to  bear  of  life  and  limb  and  terrene  honour,  and 
*<  not  to  know  or  hear  of  any  ill  or  damage  intended  him, 

'  "a  Fttrd.  Sr  dy  7'  2tXJii.  42a 

*»  a  /IW.  99.  *  Miiror.  c.  3.  §  35.      Fleta.  3.  16- 

^  7  Rep.  Calvin's  cafe.  7.  CrUton.  t.  »9.      7  Rep.  C.*!v;n'i  cafe.  0^ 

«»  2  Cait.  401.    Mod.  Un,  Hi.'^, 

-<«  without 
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♦*  without    4cfeiKHng    him    therefrom."    'Upon  whidi  fir 
Matthew  Hale  ^  makes  this  remark  •,  that  it  was  (hort  and 
plain,  not  entangled  with  long  or  intricate  claufes   or  decla- 
rations, and   yet  is   comprehcnfive   of  the  whole  duty  from 
the  fubjecl  to  his   fovereign.      But,  at  the  revolution,  the 
terms  of  tiiis  oath  beirvg  thought  perhaps  to  favour  too  much 
the  notion   of  non-re filtance,  the  prefent  form   was   intro- 
duced by  the  convention  parliament,  which  is  more  genersj 
and  indeterminate  than  the  former  ;  the  fubjeO:  only  promif- 
ing  «  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
*<  king,"  without   mentioning  «  his   heirs,"    or   fp?cifying 
in  the  lead  wherein   that  allegiance  confilts.     The  oath  of 
fupremacy  is  principally  calculated  as  a  renunciation  of  the 
pope's  pretended  authority  :  and  the  oath  of  abjuration.  In- 
troduced in  the  reign  of  king  William  ",  very  amply  fupplies 
the  loofe  and  general   texture  of  the  oath  of  allegiance  ;  It 
recognizing  the  right  of  his  majefty,  derived   under  the  a6t 
of  fertlement ;  engaging  to  fupport  him  to  the  utmod  of  the 
juror's  power;  promifing  tjo  difclofe  all  traiterous  confpiracies 
againft  him  ;  and  exprefsly  renouncing  any  claim  of  the  de- 
fcendants  of  the  late  pretender,  in  as  clear  and  explicit  terms 
as  the  Englifli  language  can  furnifli.      This  oath  muft  be 
taken  by  all  perfons  in  any  office,  trufl,  or  employment  ;  and 
may  be  tendered  by  two  juftices  of  the  peace  to  any  perfon, 
whom  they  (hall  fufpecSl  of  difaffe£lion  •».     And  the  oath  of 
allegiance  may  be  tendered '  to  all  perfons  above  the  age  of 
twelve  years,  whether  natives,  denizens,  or  aliens,  either  in 
the  court- leet  of  the  manor,  or  in  the  flieriff's  tourn,  whichc 
is  the  court-leet  of  the  county. 

But,  befides  thefe  exprefs  engagements,  the  law  alfo  holds 
that  there  is  an  implied,  original,  and  virtual  alleglance> 
owing  from  every  fubjedVto  his  fovereign,  antecedently  to  any  r  ^^g  -j 
exprefs  promife  ;  and  although  the  fubje£l  never  fwore  any 
faith  or  allegiance  in  form.  For  as  the  king,  by  the  very  de- 
fcent  of  the  crown,  is  fully  Invefted  with  all  the  rights  and 
bound  to  all  the  duties  of  foverelgnty,  before  his  coronation  \ 

<■  I  Hal.  P.  C.  63.  "  Stat,  i  Geo.  I.  c.  13.  6  Geo.  III.  c.  53. 

e  Slat.  13  W.  UI.  c.  6.  *  a  Inft.  121.     i  Hal.  P.  C.  64. 
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fo  the  fubje£l  Is  bound  to  his  prince  by  an  intrlnfic  allegiance* 
before  the  fuper-indu6lion  of   thofe  outward  bonds  of  oath, 
homage,  and  ftalty;  which  were  only  inftituted  to  remind  the 
fubje6t  of  this  his  previous  duty,  and  for  the  better  fccuring 
it's  performance  ^*  The  formal  profeffion  therefore,  or  oath  p^ 
fubjedlion,  is  nothing  more  than  a  declaration  in  words  of  what 
was  before  implied  in  law.  Which  occafions  fir  Edward  Coke 
very  juftly  to  obferve  ',  that  <<  all  fubjedsare  equally  bounden 
<<  to  their  allegiance,  as  if  they  had  taken  the  oath ;  becaufe 
**  it  is  written  by  the  finger  of  the  law  in  their  hearts,  and 
**  the  taking  of  the  corporal  oath  is  but  an  outward  declara- 
*'  tion  of  the  fame."    The  fanclion  of  an  oath,   it  is  true,  in 
cafe  of  violation  of  duty,  makes  the  guilt  {lill  more  accumu- 
Jited,  by  fuperadding  perjury  to  treafon  :  but  it  does  not  in- 
creafe  the  civil  obligation  to  loyalty;  it  only  (Irengthens  the 
focial  tie  by  uniting  it  with  that  of  religion. 

Allegiance,  both  exprefs  and  Implied,  Is  however  diftln- 
guifhed  by  the  law  into  two  forts  or  fpecies,  the  one  natural^ 
the  other  local;  the  former  beingalfoperpetual,  thelattertem- 
porary.  Natural  allegiance  is  fuch  as  is  due  from  all  menborn 
within  the  king's  dominions  immediately  upon  their  birth  ^* 
For,  immediately  upon  their  birth,  they  are  under  the  king's 
protection;  at  a  time  too,  when  (during  their  infancy)  they 
are  inci^pable  of  protedling  themfelves.  Natural  allegiance  is 
therefore  a  debt  of  gratitude;  which  cannot  be  forfeited,  can- 
celled, or  altered  by  any  change  of  time,  place,  or  circum- 
ftance,  nor  by  any  thing  but  the   united  concurrence  of  the 
legiflature  ".  An  EngHfhman  who  removes  to  France,  or  to 
China,  owes  the  fame  allegiance  to  the  king  of  England  there 
as  at  hoine,  and  twenty  years  hence  as  well  as  now.  For  it  is 
f  270  3  a  principle  of  univerfal  law%  that  the  natural-born  fubjedl  of 
one  prince  cannot  by  any  2iCt  of  his  own,  no,  not  by  fwearing 
allegiance  to  another,  put  ofFor  difcharge   his  natural  alle- 
giance tp -the  former;  for  this  natural  allegiance  was  intrinfic, 
and  primitive,  and  antecedent  to  the  otlier;  and  cannot  be  do* 

k  I  Hal.  P.  C.  61,  "  2  P.  Wm?.  124. 

'  %  nut.  121.  °lHal.P.  C.  OS.  .  J 

^  7  Rep.  7.  1 
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veiled  without  the  concurrent  z€i  of  that  prince  to  whom  it 
was  firft  due.  Indeed  the  natural-bom  fubjf  £t  of  one  prinoe, 
to  whom  he  owes  aliegiance,imay  be  entangled  by  fubje^ting 
himfelf  abfolutely  to  another :  but  it  is  his  own  a«ii  that  brings 
him  into  thefe  (traits  and  difficulties,  of  o\*'ing  fervice  to  two 
mafters ;  and  it  is  unreafonable  that,  by  fuch  voluntary  acl  of 
his  own,  he  fhould  be  able  at  pleafure  to  unloofe  thofe  bands^ 
by  which  he  is  connected  to  his  natural  prince  (i). 

Local  allegiance  is  fuch  as  is  due  from  an  alien,  or 
ftranger  born,  for  fo  long  time  as  he  continues  within  the 
king's  dominion  and  protection  P:^  and  it  ceafes,  the  inftantfuch 
ilranger  tranfers  himfelf  from  this  kingdom  to  another  (2)* 

f  7  Rep.  6. 


( I )  Sir  Michael  Fuller  obferves,  that  *'  the  well-known  maxim, 
^*  which  the  w  riters  upon  our  law  have  adopted  and  applied  to 
"  this  cafe,  nemo  potefi  ^^xuere  pairtanty  coraprehendeth  the  whole 
**  doftrine  of  natural  allegiance."  i^o^.  184.  And  this  is  exem- 
plified by  a  ftrong  inilance  in  the  report  which  that  learned  judge 
has  given  of  ^neas  Macdonald's  cafe.  He  was  a  native  of 
Great  Britain,  but  had  received  his  education  from  his  early  in-" 
fancy  in  France,  had  fpent  his  riper  years  in  a  profitable  employ- 
inent  in.  that  kingdom,  and  had  accepted  a  comnriffion  in  the  fer- 
vice of  the  French  king  ;  ailing  under  that  coramilGon,  he  was 
taken  in  arms  againfl  the  king  of  England,  for  which  he  was  in- 
di<tled  and  convi«f!^ed  of  hi^h  treafon  ;  but  was  pardoned  upon 
condition  of  his  leavhig  the  kingdom,  and  continuing  abroad  dur- 
ing liis  life.     lb,  59. 

This  is  certainly  an  extreme  cafe  ;  and  we  fhould  have  reafon 
(o  think  our  law  deficient  in  juftice  and  humanity,  if  we  could  dif- 
eover  any  intcimediate  general  limit  to  which  the  law  could  be 
relaxed  confillently  with  foimd  policy  or  the  public  fafety. 
.  (2)  Mr.  J.  Fofter  informs  us,  that  it  was  laid  down  in  a  njeet- 
ing  of  all  the  judges,  that.  "  if  an  alien,  feeking  the  prote£lion  of 
"  the  crown,  and  having  a  fanxily  and  efiVfts  herc,  lliuuld,  dur- 
'*  ing  a  "vvar  with  his  native  country,  go  thither,  and  there  adhere 
"  to  the  king's  enemies  for  pia-pcfes  of  hoflUltyy  he  may  be  dealt 
*♦  with  as  a  traitor."  '  Fo/.  185. 

K  k  4  Natural 
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Natural  alkglaflce  is  therefore  perpetual,  and  local  temporary 
only :  and  that  for  this  reafon,  evidently  founded  upon  the 
nature  of  government  ;  that  allegiance  Is  a  debt  due  from 
the  fubje^l,  upon  an  implied  contradt  with  the  prince,  that 
fo  long  as  the  one  affords  protection,  fo  long  the  other  will 
demean  himfelf  faithfully.  As  therefore  the  prince  is  al- 
ways under  a  conftant  tie  toprotedl  his  natural-born  fubje6ls, 
at  all  times  and  in  all  countries,  for  this  reafon  their  allegi- 
ance due  to  him  is  equally  unlverfal  and  permanent.  But, 
on  the  other  hand,  as  the  prince  affords  his  protection  to  an 
alien,  only  during  his  refidence  in  this  realm,  the  allegiance 
of  an  alien  in  confined  (in  point  of  time)  to  the  duration  of 
fuch  his  refidence,  and  (in  point  of  locality)  to  the  dominions 
of  the  Britifh  empire.  From  which  confiderations  fir  Mat- 
thew Hale^  deduces  this  confequence,  that,  though  there  be 
an  ufurper  of  the  crown,  yet  it  is  treafon  for  any  fubje6l> 
while  the  ufurper  is  in  full  pofTefTion  of  the  fovereignty,  to 
[271  1  pradice  any  thing  againft  his  crown  and  dignity:  where- 
fore, ivlthough  the  true  prince  regain  the  fovereignty,  yet 
fuch  attempts  againft  the  ufurper  (unlefs  in  defence  or  aid  of 
the  rightful  king)  have  been  afterwards  punifhed  with  death  ; 
becaufe  of  tlie  breach  of  that  temporary  allegiance,  which 
was  due  to  him  as  king  de  faElo.  And  upon  this  footing, 
after  Edward  IV.  recovered  the  crown,  which  had  been  long 
detained  from  his  houfe  by  the  line  of  Lancafter,  treafona 
committed againftHenry  VI.  were  capitally  punilhed;  though 
Henry  had  been  declared  an  ufurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itfelf,  i& 
held  to  be  applicable  not  only  to  the  political  capacity  of  thp 
king,  or  regal  office,  but  to  his  natural  perfon  and  blood- 
toyal :  and  for  the  mifapplication  of  their  allegiance,  vi:^ 
to  the  regal  capacity  or  crown,  exclufiveof  the  perfon  of  the 
king,  were  the  Spencers  banifhed  in  the  reign  of  Edward  IF. 
And  from  hence  arofe  that  principle  of  perfonal  attachment, 
and  afredlionate  loyalty,  which  induced  our  forefathers,  (and, 
if  occafion  required,  would  doubUefs  induce  their  fons,)  to 

<J  I  Hal.  P.  C.  60i  '  I  Hal,  P.  C.  67. 
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hazard  all  that  ^-as  dear  to  them,  life,  fortune,  and  family, 
in  defence  and  fupport  of  their  liege  lord  and  fovereign. 

This  allegiance  then,  both  exprefs  and  implied,  is  the  duty 
of  all  the  king's  fubjedls,  under  the  diftinclions  here  laid 
down,  of  local  and  temporary,  or  univerfal  and  perpetual. 
Their  rights  are  alfo  diftinguilhed  by  the  fame  criterion^ 
of  time  and  locality ;  natural-born  fubjedts  having  a  great 
variety  of  rights,  which  they  acquire  by  being  born  within 
the  king's  ligeance,  and  can  never  forfeit  by  any  diftance 
of  place  or  time,  but  only  by  their  own  mlfbehaviour  :  the 
explanation  of  which  rights  is  the  principal  fubject  of  the 
two  firft  books  of  thefe  commeuLaries.  The  fame  is  alfo  in 
fome  degree  the  cafe  of  aliens  ;  though  their  rights  are  much 
more  circumfcribed,  being  acquired  only  by  refidence  here, 
and  loft  whenever  they  remove.  I  fhall  however  here  endea- 
vour to  chalk  out  fome  of  the  principal  lines,  wherebv  they  C  37^  1 
are  diftinguiihed  from  natives,  defcending  to  farther  partis 
culars  when  they  come  in  courfe. 

An  aliciv  born  may  purchafe  lands,  or  other  eftates :  but 
not  for  his  own  ufe  \  for  the  king  is  thereupon  entitled  to 
them  *  (3).  If  an  alien  could  acquire  a  permanent  property  in. 
lands,  he  muft  owe  an  allegiance,  equally  permanent  with 
that  property,  to  the  king  of  England  5  which  would  pro- 
bably be  inconfiftent  with  that,  which  he  owes  to  his  own 
natural  liege  lord :  befides  that  thereby  the  nation  might  in 
time  be  fubje6t  to  foreign  influence,  and  feel  many  other 
inconveniences.  Wherefore  by  the  civil  law  fuch  confradj 
were  alfo  made  void  ^ :  but  the  prince  had  no  fuch  advantage 
of  forfeiture  thereby,  as  with  us  in  England.  Among  other 
reafons  which  might  be  given  for  our  conflitution,  it  feems 

»  Co.  Litt.  2.  «  Cod.  I.  II.  /;■/.  SS' 


(3)  A  woman  alie*  cannot  be  endowed,  unlefs  fhe  marries  by 
the  licence  of  the  king  ;  and  then  fhe  fhall  be  endowed,  by  8 
Hen.  V.  No.i^y  Rot,  Pari.  Harg,  Co.  Z///.  31,  a.  n.  9.  Neither 
can  a  hufband  alien  be  tenant  by  the  curtefy.    7  Co.  25, 

to 
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to  be  intended  by  way  of  punifhment  for  the  alit;n's  prefump- 

tion,  in  attempting  to  acquire  any  landed  property ;  for  the 

vendor  is  not  alFedted  by  it,  he  having  refigried  his  right,  and 

Ttccived  an  equivalent  in  exchange.  Yet  an  alien  may  acquire 

a  property  in  goods,  money,  and  other  pc;rfonal  eftate,  or  may 

hire  a  houfe  for  his  habitation  "  (^4) :  for  perfonal  eft;ite  is  of  a 

tranfiiory  and  moveable  nature  ;  and,  befides,  this  indulgence 

to  ftraiigtrs  is  neceffary  for  the  advancement  of  trade.   Aliens 

alfo  may  trade  as  freely  as  other  people  ;  ooly  they  are  fubje£t 

to  certain  higher  duties  at  tViC  cuftom-houfe :  and  there   are 

alfo  fome  obfolete  ftatutcs  of  Henry  Vil!.,  prohibiting  alien 

artificers  to  work  for  themfelves  in  this  kingdom  :  but  it  is 

generally  held_  that  they  wtre  virtually  repealed  by  ftatute 

5Eliz.  c.7.  {5)    Alfo  an  alien  may  bring  an  a6tion  concerning 

perfonal  property,  and  may  make  a  will,  and  difpofe  of  his 

perfonal  eftate  "":  not  as  it  is  in  France,  where  the  king  at  the 

death  of  an  alien  is  entitled  to   all  he  is  worth,  by  the  droit 

tPaubaine  ox  jus  alhinatus  ^,  unlefs  he  has  a  peculiar  exemption. 

When  I  mention  thefe  rights  of  an  alien,  I  muft  be  undeiftood 

of  alien  friends  only,  or  fuch  whofe  countries  are  in  peace 

with  ours;  for  alien  enemies  have  no  rights,  no  privilej^es 

unlefs  by  the  king's  fpecial  favour,  during  the  time  of  war  (6). 

When  I  fay,  that  an  alien  is  one  who  is  born  out  of  the 
king's  dominions,   or  allegiance,  this  alfo  mull?  be  under- 

"  7  Rep.  17.  "A  ward  derived  from  alibi  natuf.  . 

"^  Lutv/.  34.  Spelm.  Gl.  24. 

(4)  But  a  leafe  of  lands  will  be  forfeited  to  the  king,  Co,  Litt,  2. 

(5  )  Mr.Hargrave  fays,  the  iiatute  32  Hen.  VIII.  c.  i6.;Iiovvever 
contraiy  it  may  feem  to  good  policy  and  the  fpirit  of  commerce, 
ftill  remains  unrepealed.   Co.  Litt.  2.  n.  7.     See  alfo  i  Woodd.  373. 

(6)  Until  all  ranfoms  of  captured  (hips  and  property  were  pro- 
hibited by  22  Geo.  III.  c.  25.  an  alien  enemy  could  fue  in  our 
courts  upon  a  ranfom  bill.  Lord  Mansfield  in  a  cafe  of  that  kind- 
declared,  that  ^'  it  was  found  policy,  as  well  as  good  morahty,  to 
*^  keep  faith  with  an  enemy  in  time  of  wat.  This  is  a  contract 
**  which  arifes  out  of  a  ftate  of  hoilihty,  and  is  to  be  governed 
«*  by  the  law  of  Matrons,,  and  the  eternal  rules  of  jullice.*' 
DQug.  625,  . 
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ftood  with  Tome  reftridions.  The  common  law  indeed  (lood 
abfolutely  fo;  with  only  a  very  few  exceptions;  fo  that  a 
particular  a6l  of  parliament  became  neceflary  after  the  redo-, 
ration  y,  **  for  the  naturalization  of  children  of  his  majefty's 
<«  Englifli  fubjecls,  born  in  foreign  countries  during  the  late 
<*  troubles."     And  this  maxim  of  the  law  proceeded  upon  a 
general  principle,  that  every  man  owes  natural  allegiance 
where  he  is  born,  and  cannot  owe  two  fuch  allegiances,  or 
ferve  two  mafters,  at  once.     Yet  the  children  of  the  king's 
embafladors  born  abroad  were  always  held  to  be  natural  fub- 
je£ls  '^ :  for  as  the  father,  though  in  a  foreign  country,  owes 
not  even  a  local  allegiance  to  the  prince  to  whom  he  is  fent^ 
fo,  with  regard  to  the  fon  alfo,  he  was  held  (by  a  kind  of 
pojllimhnum)  to  be  born  under  the  king  of  England's  allegi- 
ance, reprefented  by  his  father,  the  embaffador.     To  encou- 
rage  alfofo.eign  commerce,  it   was  enacled  by  flatute  25 
Edw.  III.  ft.  2.  that  all  children  born  abroad,  provided  both 
their  parents  were  at  the  time  of  the  birth  in  allegiance  to 
the  king,  and  the  mother  had  pafled  the  feas  by  her  hufband's 
confent,  might  inherit  as  if  born  in  England :  and  accord- 
ingly it  hath  been  fo  adjudged  in  behalf  of  merchants  ^  But 
by  feveral  more  modern  ftatutes  ^  thefe  reftridlions  are  ftill 
farther  taken  of:  fo  that  all  children,  born  out  of  the  king's 
ligeance,  Y^hofe  fathers  (or  grandfathers  by  the  father's  fide) 
were  natural- born  fubje£^s,  are  now  deemed  to  be  natural- 
born  fubjeds  themfelves,  to  all  intents  and  purpofes  ;   unlcfs 
their  faid  anceftors  were  attainted,  or  banifhed  beyond  fea, 
for  high  treafon  ;  or  were  at  the  birth  of  fuch  children  in  the 
fervice  of  a  prince  at  enmity  with  Great  Britain  (7).  Yet  the 

"'  Stat.  29  Car.  II.  c.  6.  Cent.  3. 

'  7  Rep.  18.  •*  7  Ann.  0.  5.  4  Geo.  II.  c.  ai.  and 

*  Cro.Car.  601'.  Mar.91.     Jeiik.  13  Geo.  III.  c.  21. 


(7)  All  thcfe  exceptions  to  the  common  law,  introduced  by  the 
legitlature,  are  in  cafes  where  the  father  or  grandfather  is  a 
ratural-bom  fubje6l ;  but  there  is  no  provilion  made  for  the  chil- 
dren born  abroad  of  a  mother,  a  natural-born  fubjecl,  maiTied  to 
£.u  alien.  And  iu  a  late  cafe,  in  which  it  was  Hated  that  the  mo- 
ther 
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grandchildren  of  fuch  anceftors  (hall  not  be  privileged  in  re* 
fpe6l  of  the  alien^s  duty,  except  they  be  proteftants,  and  ac- 
tually refide  within  the  realm  \  nor  Tnall  be  enabled  to  claim 
any  eftate  or  intereft,  unlefs  the  claim  be  made  within  five 
years  after  the  fame  (hall  accrue. 

The  children  of  aliens,  born  here  in  England,- are,  gene- 
rally fpeaking,  natural-born  fubjetSls  (8),  and  entitled  to  all 
C  374  3  the  privileges  of  fuch.     In  which  the  conftitution  of  France 
differs  from  ours;  for  there,  by  their yW  albinatus,  if  a  child 
be  born  of  foreign  parents,  it  is  an  alien  *^  (9). 

A  DENIZEN  is  an  alien  born,  but  who  has  obtained  ^v 
donatione  regis  letters  patent  to  make  him  ^  Englifh  fubje<fi:: 
a  high  and  incommunicable  branch  of  the  royal  prerogative  '^. 
A  denizen  is  in  a  kind  of  middle  ftate,  between  an  alien  and 
natural-born  fubje6b,  and  partakes  of  both  of  them.  He 
may  take  lands  by  purchafe  or  devife,  which  an  alien  may  not ; 
but  cannot  take  by  inheritance  ^ :  for  his  parent,  through 
whom  he  mufl:  claim,  being  an  alien,  had  no  inheritablebiood  5 
and  therefore  could  convey  none  to  the  fon  (10).  And,  upon  a 

*  Jenk.  Cent.  3.  cites  treafure /ran-  **  7  Rep.  Calvin's  cafe.  25. 

50W.312.  *  II  Rep.  67. 

I  ■    ■    '     ' ■'  ■      ■         "  "  ■'  "     ^       ■'      '<■  ■       ■     ■     ■  — 

ther  of  the  plaintiff  tvas  an  Englifh  woman,  who  married  a  fiibje^l 
of  France,  and  had  a  fcm  born  to  him  in  France,  it  was  decided 
that  that  fon  could  not  inherit  his  mother's  lands  in  England.  Count 
JDuroure  v.  Jones,  4.  T-  R'  300. 

(8)  Unlefs  the  alien  parents  are  aAIng  in  the  realm  as  enemies  5 
for  my  lord  Coke  fays,  it  is  not  calam  nee  folurtii  but  their  being 
born  within  the  allegiance,  and  under  the  prote6lion  of  the  king, 
7  Co,  18.  a, 

(9)  The  late  learned  Venerian  profefTor  informs  us,  that  "in 
**  this  refpeft  there  is  not  any  difference  between  our  laws  and 
««  thofe  of  France.  In  each  country,  birth  confers  the  right  of 
*•  naturalization."     i  Woodd.  386. 

(10)  By  the  11  &  12  W.  III.  c.  6.  natural-born  fiibje6ls  may 
derive  a  title  by  defcent  through  their  parents  or  any  anceflor, 
though  they  are  aliens.     But  by  25  Geo.  II,  c.  39.  this  reflric- 

•    tipn  is  fuperadded,  viz,  that  no  natural-bora  fubjcft  fliall  derive 

a  titltt 
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like  defeCl  of  hereditary  blood,  the  liTue  of  a  denizen,  born 
hfcre  denization,  cannot  inherit  to  him  ;  but  his  iflue  born 
Gfter,  may  ^  A  denizen  is  not  excufed  2  from  paying  the 
alien's  duty,  and  fome  other  mercantile  burthens.  And  no 
denizen  can  be  of  the  privy  council,  or  either  houfe  of  par- 
liament, or  have  any  office  of  truft,  civil  or  military,  or  be 
capable  of  any  grant  of  lands,  &c.  from  the  crown  ^. 

Naturalization  cannot  be  performed  but  by  a(fll  of 
parliament :  for  by  this  an  alien  is  put  in  exa£lly  the  fame 
Itate  as  if  he  had  been  born  in  the  king's  ligeance  ;  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  privy  council,  or  parliament,  holding  offices, 
grants,  k^c,  '(11)  No  bill  for  naturalization  can  be  received  in 
either  houfe  of  parliament,  without  fuch  difabiing  claufe  ia 
it  J :  nor  without  a  claufe  difabiing  the  perfon  from  obtaining 
any  immunity  in  trade  thereby,  in  any  foreign  country  \  un-^ 
iefs  he  (hall  have  refided  in  Britain  for  feven  years  next  after 
the  commencement  of  the-feflion  in  which  he  is  naturalized  ^. 
Neither  can  any  perfon  be  naturalized  or  reftored  in  blooa> 
unlefs  he  hath  received  the  facrament  oi  the  lord's  fupper 
within  one  month  before  the  bringrng  in  of  the  bill ;  and 
uulefs  he  alfo  takes  the  oaths  of  allegiance  and  fupremacy  in 
the  presence  of  the  parliament  ^,     But  thefe  provifioiis  havs 

'  Co.  Lltt.  8.     Vaugh.  aSj.  j  Stat,  i  Geo.  I.  c.4. 

s  Stat.  22  Hen.  VIU.  c.  b.  ^  Star,  14  Geo-  HI.  c.  84, 

"  Stat.  12  W.  III.  C.2.  ^  Stat.  7  Jac.  I.e.  %. 
i  Rid. 


a  title  through  an  alien  parent  or  anceilor,  unlets  he  be  bom  at  the 
time  of  the  death  of  the  auceftor  who  dies  feifed  of  the  ellate  which, 
he  claims  by  defcent,  with  this  exception,  that  if  a  defcent  (ball 
be  caft  upon  a  daughter  of  an  alien,  it  fliail  be  diveited  in  favour 
of  an  after-born  fon  ;  and  in  cafe  of  an  after-born  daughter  of 
daughters  only,  all  the  fillers  fhall  be  co-parceners. 

(11)  This^atute  1^2  W.  IH.  c.  2.  waspaffed  from  a  jealoufyof 
king  Wilham's  partiality  to  foreigners. 

been 
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been  ufually  difpenfed  with  by  fpecial  acts  of  parliament, 
previous  to  bills  of  naturalization  of  any  foreign  princes  or 
princelTes "". 

C  375  3  •  These  are  the  principal  dIftin6llons  between  aliens,  deni- 
zens, and  natives  :  diftinQions,  which  it  hath  been  fre- 
quently endeavoured  fincc  the  commencement  of  this  century 
tolay  almolt  totally  afide,  by  one  general  naturalization-a«Slfor 
all  foreign  proteftants.  An  attempt  which  was  once  carried 
into  execution  by  the  ftatute  7  Ann.  c.  5.  but  this,  after  three 
years  experience  of  it,  was  repealed  by  the  fbatute  10  Ann. 
c.  5'.  except  one  claufe,  which  was  juft  now  mentioned,  for 
naturalizing  the  children  of  Englifti  parents  born  abroad. 
However,  every  foreign  feaman,  who  in  time  of  war  ferves 
two  years  on  board  an  Englifh  fhip  by  virtue  of  the  king's 
proclamation,  is  ipfo  faclo  naturalized  under  the  like  re- 
(tri6lions  as  in  ftatute  12  "W.  III.  c.  2. ";  and  all  foreign 
proteftants,  and  Jews,  upon  their  refiding  fevcn  years  in  any 
of  the  American  colonies,  without  being  abfent  above  two 
months  at  a  time,  and  all  foreign  proteftants  ferving  two 
years  in  a  military  capacity  there,  or  being  three  years  em- 
ployed in  the  whale  fiftiery,  without  afterwards  abfenting 
themfelves  from  the  king's  dominions  for  more  than  one 
year,  and  none  of  them  falling  within  the  incapacities  de- 
clared by  ftatute  4  Geo.  11.  c.  21.  ftiall  be  (upon  taking  the 
oaths  of  allegiance  and  abjuration,  or  in  fome  cafes,  an 
affirmation  to  the  fame  efFe<5t)  naturalized  to  all  intents  and 
purpofes,  as  if  they  had  been  born  ia  this  kingdom  •,  except 
as  to  fitting  in  parliament  or  in  privy  council,  and  hold- 
ing offices  or  grants  of  lands,  t^c.  from  the  crown  within  the 
kingdoms  of  Great  Britain  or  Ireland  °.  They  therefore  are 
admiffible  to  all  other  privileges,  which  proteftants  or  Jews 
born  in  this  kingdom  are  entitled  to.     What  thofe  privileges 

n»  Stat.  4  Ann.  c.  i.  7  Geo.  II.  c.  3.  "  Stat.  13  Geo.  II.  c.  7.    20  Geo.  II. 

9  Geo.  II.  c.  24-     4  Geo.  Ill,  c  4.  c.  44.    22  Geo.  II.  c.  45.     a  Geo.  III. 

■  Stat.  13  Geo.  H.  c,  3.  c.  25.     13  Geo.  III.  c.  25. 

t4  *  .     are 
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are,  with  refpe£t  to  Jews?  in  particular,  was  the  fubjeci  of 
very  high  debates  about  the  time  of  the  famous  Jew-bill  ** ; 
which  enables  all  Jews  to  prefer  bills  of  naturalization  in 
parliament,  without  receiving  the  facrament,  as  ordained  by 
ftatute  7  Jac.  I.  It  is  not  my  intention  to  revive  this  contro- 
verfy  again ;  for  the  adl  lived  only  a  few  months,  and  was 
then  repealed  "■ :  therefore  peace  be  now  to  it*s  manes. 

P  A  pretty  accurate  account  of  the     in  MoHoy  de  jure  maritimo,  h.  3,  c  6. 
Jews  till  their  baniihment  in  8  Edw.  I.         <?  Stat.  26  Geo.  II.  c.  26. 
may  be  found  in  Prynne's  Jemutrer,  and         '  Stat.  57  Geo.  11.  c  I. 
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CHAPTER    THE    ELEVENTR, 

OF  THE  CLERGY. 


THE  people,  whether  aliens,  denizens,  or  natural- 
born  fubjedls,  are  divlfible  into  two  kinds ;  the  clergy 
tnd  laity :  the  clergy  comprehending  all  perfons  in  holy 
orders,  and  in  ecclefiallical  offices,  will  be  the  fubjedl  of  the 
following  chapter. 

This  venerable  body  of  men,  being  feparate  and  fet  apart 
from  the  reft  of  the  people,  in  order  to  attend  the  more  clofely 
to  the  fervices  of  almighty  God,  have  thereupon  large  privi- 
leges allowed  them  by  our  municipal  laws:  and  had  formerly 
much  greater,  which  were  abridged  at  the  time  of  the  re- 
formation on  account  of  the  ill  ufe  which  the  popifli  clergy 
had  endeavoured  to  make  of  them.  For,  the  laws  having 
exempted  them  from  almoft  every  perfonal  duty,  they  at- 
tempted a  total  exemption  from  every  fecular  tie.  But  it  is 
obfcrved  by  fir  Edward  Coke  %  that,  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lofe  its  proper 
channel,  fo  in  times  paft  ecclefiaftical  perfons,  feeking  to  ex- 
tend their  liberties  beyond  their  true  bounds,  either  loft  oz 
enjoyed  not  thofe  which  of  right  belonged  to  them.  The 
perfonal  exemptions  do  indeed  for  the  moft  part  continue* 
A  clegyman  cannot  be  compelled  to  ferve  on  a  jury,  nor  to 
appear  at  a  court-leet  or  view  of  frank- pledge ;  which  al- 
moft every  other  perfon  is  obliged  to  do  ^  :  but  if  a  layman  is 
C  377  D  fummoned  on  a  jury,  and  before  the  trial  takes  orders,  he  (hall 
notwithftanding  appear  and  be  fworn  ^.     Neither  can  he  be 

»  2lna.4^  »»  F.N.C.  i6o.    2  InO.  4.  '  4  Leon,  x 90. 

c|iofea 
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chofen  to  any  temporal  office ;  as  bailiff,  reeve>  conftable, 
or  the  like,  in  regard  of  his  own  continual  attendance  on 
the  facrcd  fundtion'*.  Durinjj  his  attendance  on  divine  fer- 
vice  he  is  privil'.ged  from  arrcfts  in  civil  fuits*  (i).  In  cafes 
alfo  of  felony,  a  clc^rk  in  orders  (hall  have  the  benefit  of  his 
clergy,  without  being  branded  in  the  hand  ;  and  may  likewife 
have  it  more  than  once  (2):  in  both  which  particulars  he  is 
diilingiiilhed  from  a  layman  ^  But  as  tliey  have  their  privi. 
leges,  fo  alfo  they  have  their  difabilities,  on  account  of  their 
fpiritual  avocations.  Clergymen,  we  have  feen  &,  are  inca- 
pable of  firtiiig  in  the  houfe  of  commons  (3) ;  and  by  Itatutc 
21  Hen.  Vill.  c.  13.  are  not  (in  general)  allowed  to  take 
any  Linds  or  tenements  to  farm,  upon  pain  of  ic/.  per 
month,  and  total  avoidance  of  the  leafe  (4) ;  nor  upon  like 

"  Finch.  L.  88.  f  2   Inft,  637.       Stat.  4  Hen.  WYl. 

"  Stat,  so  EHw.  III.  c.  5.  i  Ric.  II.      c.  13.  &  i  Edw.  VI.  c.  12. 
c.  16.  s  page  175. 


( I  )  That  is,  for  a  reafoiiable  time,  eundoy  redeundo^  et  morandoy  tu 
perform  divine  fervice.     12  Co    100. 

(2)  This  is  a  peculiar  privilege  of  the  clergy,  tli?it  fentence  of 
death  can  never  be  palled  upon  them  for  any  number  of  man- 
fiaughters,  bigamies,  fimple  larcenies,  or  ether  clergyable  offences  ; 
but  a  layman^  even  a  peer,  may  be  oulled  of  clergy,  and  will  be 
fubjeft  to  the  judgment  of  death  upon  a  fecond  convittion  cf  a 
clergyable  offence  ;  for  if  a  layman  lias  once  been  convifted  of 
manllaughter,  upon  produftion  of  the  conviction  he  may  afterwards 
fuffer  death  for  bigamy,  or  any  other  felony,  within  clergy,  or 
which  would  not  be  a  capital  crime  to  another  perfon  not  fo  cir- 
cumftanced.  But  for  the  honour  of  the  clergy,  there  are  few  or 
no  inllances  in  which  they  have  had  occafion  to  claim  the  benefit 
of  this  privilege.  See  4  vol.  c.  28. 
.  (3)  See  p.  175.  n.  37.  ante. 

(4)  But  if  they  have  not  fuflicient  gl<:be,  they  may  take  a  farm 
for  the  neceffary  expences  and  confumption  of  their  houfcholds. 
21  Hen.  FIIL  c.  i$.f,  8.,  but  now,  by  the  43  Geo.  Ill  c  84. 
they  are  not  allowed  to  hold  any  farm  without  the  confent  of  the 
bifhop,  but  with  his  confent  they  are  not  fubje£l  to  the  penalties  of 
the  21  Hen.  VHI. 

Vol.  I.  L 1  pain 
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pain  to  keep  any  tanhoufe  or  brewhoufe  (5) ;  nor  fhall  engage 
in  any  manner  of  trade,  nor  fell  any  merchandize,  under 
forfeiture  of  the  treble  value  (6).  Which  prohibition  is 
confonant  to  the  canon  law. 

In  the  frame  and  conftitution  of  ecclefiaftical  polity  there 
arc  divers  ninks  and  degrees  :  which  I  fliall  confider  in  their 
refpe£live  order,  merely  as  they  are  taken  notice  of  by  the 
fecular  laws  of  England  ;  without  intermeddling  with  the 
canons  and  conftitutions,  by  which  the  clergy  have  bound 
themfelves.  And  under  each  divifion  I  (hall  confider, 
I.  The  method  of  their  appointment;  2.  Their  rights  and 
duties;  and  3.  The  manner  wherein  their  character  or 
office  may  ceafe. 

I.  An  arch-blfiiop  or  bifhop  is  elected  by  the  chapter  of 
his  cathedral  church,  by  virtue  of  a  licence  from  the  crown. 
Election  was,  in  very  early  tim^s,  the  ufual  mode  of  eleva- 
tion to  the  epifcopal  chair  throughout  all  chriftendom ;  and 
this  was  promifcuouily  performed  by  the  laity  as  well  as  the 
clergy  ^ :  till  at  length  it  becoming  tumultuous,  the  empe- 
rors and  other  fovereigns  of  the  refpe£tlve  kingdoms  of  Eu- 
r  278  "I  rope  took,  the  Jippointment  in  fome  degree  into  their  own 
hands ;  by  referving  to  themfelves  the  right  of  confirming 
thefe  elections,  and  of  granting  Inveftiture  of  the  temporal - 
ties,  which  now  began  almoft  univerfally  to  be  annexed  to 
this  fpiritual  dignity  ;  without  which  confirmation  and  in- 
velliture,  the  elected  bifliop  could  neither  be  confecrated  nor 

♦»  per  clerum  et  poptilutn.     Palm.  25.  a  Roll.  Rep.  102.    M.  Paris.  A.  D.  1095. 

(5)  The  fingular  prohibition .  to  keep  a  tanhoufe  probably 
originated  from  a  praftice  peculiar  to  the  time. 

(6)  Though  a  clergyman  is  fubjeft  to  this  penalty  for  trading, 
yet  his  contrails  are  valid,  and  he  is  liable  to  be  made  a  bankrupt. 
Cooke,  Bank)'.  33. 

By  the  43  Geo.  III.  c.  84.  f.  6.  the  clergy  may  buy  and  fell 
corn  and  cattle,  the  produce  of  their  farms,  or  fuch  as  are  necef- 
fary  for  their  cultivation,  provided  they  do  not  buy  or  fell  in  per- 
fon  in  any  fair,  market,  or  public  fale. 

receive 
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receive  any  fecular  profits.  This  right  was  acknowleged  ia 
the  emperor  Charlemagne,  A.  D.  773,  by  Pope  Hadrian  I., 
and  the  council  of  Lateran^,  and  univerfally  exercifed  by 
Dther  chridian  princes  :  but  the  policy  ot  the  court  of  Rome 
at  the  fame  time  began  by  degrees  to  exclude  the  laity  from 
any  (hare  in  thefe  elections,  and  to  confine  them  wholly  to  the 
:lergy,  which  at  length  was  completely  efFe6led  -,  the  mere 
Form  of  election  appearing  to  the  people  to  be  a  thing  of  lit- 
tle confequence,  while  the  crown  was  in  pofleffion  of  anab- 
folute  negative,  which  was  ahmoft  equivalent  to  a  dlre^l  right 
)f  nomination.  Hence  the  right  of  appointing  to  biftiop- 
rlcks  is  faid  to  have  been  in  the  crown  of  England'' (as' 
«^ell  as  other  kingdoms  in  Europe)  even  In  the  Saxon  times  ; 
jecaufe  the  rights  of  confirmation  and  inveftiture  were  In  > 
jfFecl  (though  not  in  form)  a  right  of  complete  donation  K 
3ut  when,  by  length  of  time,  the  cuftom  of  making  elec- 
ions  by  the  clergy  only  was  fully  eftablilhed,  the  popes  be - 
jan  to  except  to  the  ufual  method  of  granting  thefe  in veftr- 
ures,  which  w:is pernnnu/um  et  baculum,  by  the  prince's  de- 
ivering  to  the  prelate  a  ring,  and  paftoral  flaff  or  crofier : 
pretending,  that  this  was  an  encroachment  on  the  church's 
luthority,  and  an  attempt  by  thefe  fymbols  to  confer  a  fpi- 
'itual  jurifdidllon  :  and  pope  Gregory  VII.,  towards  the  clofe 
)f  the  eleventh  century,  publilhed  a  bulle  of  excommuni- 
:ation  again  ft  all  princes  who  (hould  dare  to  confer  invefti- 
:ures,  and  all  prelates  who  fhould  venture  to  receive  them'", 
rhis  was  a  bold  (tep  towards  eiFe£ling  the  plan  then  adopted 
)y  the  Roman  fee,  of  rendering  the  clergy  entirely  indepen-  -  ^ 
lent  of  the  civil  authority  :  and  long  and  eager  were  the  con-  ^  ^'^  -^ 
:efts  occ::fioncd  by  this  papal  claim.  But  at  length,  when  the 
rmperor  Henry  V.  agreed  to  remove  all  fufpicion  of  encroach- 
ment on  the  fpiritual  chara6ler,  by  conferring  inveditures  for 

*    Decret.l.  diJl.f>T,.  C.Z1.  ^^  fua    complacentia  confer ebat^*     Pints 

^  Palm.  ^8.  cler'icos  et  mcnachos  fu'it  eltSi'to^fed elcc- 

1  «    Nulla   tUB'io  praelatoriim   (funt  turn  a  rege  pcjlulcibant.     Selden.   yan. 

tnrba    Ingulpbij  erat  mere  libera    et  Ang.\.i.  ^  2,(), 

canonica\  fed    omnes    dignil.itcs    tam  ^  Deere!.  1.  cauf.  i6.  qu.   7.  c.  12. 

epifcoportim^  quam  abbaium^  per    r/n-  &  13* 

nulum    et    baculum    regis    curia    pro 

i  1  2  the 
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the  future  per  fceptrum  and  not  per  annulum  et  haculum  ;  and 
when  the  kings  of  England  and  France  confented  alfo  to  alter 
the  form  in  their  kingdoms,  and  receive  only  homage  from 
the  bifliops  for  their  temporahi'es,  indeed  of  inveQing  them 
by  the  ring  and  crofier  ;  the  court  of  Rome  found  it  prudent 
to  fufpend  for  a  while  it's  other  pretenfions". 

THis^concefTion  was  obtained  from  King  Henry  the  firfl  in 
England,  by  means  of  that  obflinate  and  arrogant  prelate^ 
aTch-bifnop  Anfelrii " :  but  king  Juhn  (about  a  century  after- 
wards) in  order  to  obtain  the  protec^Hon  of  the  pope  againil 
his  diicontented  barons,  was  alfo  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  monaftcries  and  cathedrals  in  the 
kingdom,  the  free  right  of  eiecting  their  prelates,  whether 
abbots  or  biiliops:  referving  only  to  the  crown  the  cuftody, 
of  the  temporalties  during  the  vacancy  ;  the  form  of  grant-; 
ing  a  licence  to  ele<ft,  (which  is  the  original  of  our  conge  d\ 
ijiin)  on  refufal  whereof  the  electors  might  procted  without 
if,  and  the  right  of  approbation  afterwards,  which  was  not 
to  be  denied  without  a  reafonable  and  lawful  caufe  p.  This 
grant  was  cxprefsiy  recognized  and  confirmed  in  king  John's. 
magna  carta  "J,  and  was  again  eilablifhed  by  ftatute  25. 
Edw.  III.  ft.  6.  §  3. 

But  by  flatute  25  Hen.  VIII.  c.  20.  the  ancient  right  oj 
nomination  was,  in  efiecl,  rciiored  to  the  crown  (7) :  it  beinj 

»  Mod.  Un.    Hift.   mv.  363.  xxh,         f  M.  Paris.  A.  D.  1214.     i    RymJ 
1x5.  Foed.  198. 

•  M.  V^xii.A.  D.  iioy.  **  cap.  x  edit.  Oxon.  1759. 


(7)  This  ilatute  was  afterwards  repealed  by  i  Edw,  "VI.  c.  2. 
which  enabled  that  all  bifnopricks  fliould  be  donative  as  formerly. 
It  ftates  in  the  preamble  that  thefe  eleftions  are  in  very  deed  no 
cle6lions  ;  but  only  by  a  writ  of  conge  dWtre  have  colours,  iliadows, 
or  pretences  of  eledlion,  i  Burn,  Ec.L,  183.  This  is  certainly 
good  fenfe.  For  the  pennifiion  to  ele6l  w^here  there  is  no  power  to 
rejeft  can  hardly  be  reconciled  with  the  freedom  of  eleftion.  But 
this  iiatute  was  afterwards  repealed  by  i  Ma.  11.  2.  c.  20-  and 
ether  flatutes.  12  Co.  7.  But  the  bi/hopricks  of  the  new  founda- 
tion, 
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enafled  that,  at  every  future  avoidance  of  a  bifhoprick,  the 
king  may  fend  the  de;in  and  chapter  his  ufual  licence  to  pro- 
ceed to  election  ;  which  is  always  to  be  accompanied  with  a 
letter  miffive  from  the  king,  containing  the  name  of  the  per- 
lon  whom  he  would  have  therii  eleci  :  and,  if  the  dean  and 
chapter  delay  their  election  above  twelve  days,  the  nomina- 
tion (hall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
point fuch  perfon  as  he  pleafes.  This  elc»5lion  or  nomina-  £380-1 
tion,  if  it  be  of  a  bifnop,  mud  be  fignified  by  the  king's 
letters  patent  to  the  arch-bilhop  of  the  province  j  if  it  be  of 
an  archbifiiop,  to  the  other  arch- bitliop  and  two  bifliops,  or 
to  four  biOiops;  requiring  them  ro  confirm,  invert,  and  con- 
fccrate  the  perfon  fo  elcded  :  which  they  are  bound  to  per- 
form immediately,  without  any  application  to  the  fee  of 
Rome.  After  which  the  biiliop  tUO.  fta'.l  fue  to  the  king 
for  his  temporalties,  (hall  make  oath  to  the  king  and  none 
other,  and  fliall  take  refutation  of  hh  fccular  pofil'fTions  out 
of  the  king's  hands  only  (3).  And  if  fuch  dean  and  chapter 
do  not  elea  in  the  manner  by  this  ad  appointed,  or  if  fuch 
arch-bilhop  or  bifliop  do  refufe  to  confirm,  invert,  and  coa- 
fecrate  fuch  oirtiop  eled,  they  Ihall  incur  all  the  penalties 
of  a  praemunire  [g). 


tion  were  always  donative.  Harg.  Co.  L'ltt.  134.     As  alfo  are  aU 
the  Irifh  bifhopricks  by  the  2  Eliz.  c.  4.     Irijh  liatutes, 

(8)  It  is  a  prevailing  vulgar  error,  that  ever/ bi/hop,  before  he 
accepts  the  bifhoprick  which  is  offered  hjm,  affcdis  a  maiden  coy- 
nefs  and  anfvvers  nolo  efifcopari.  The  origin  of  thefe  words  and 
this  notion  I  have  not  been  able  to  difcover;  tl:e  bifhops  certainly 
give  no  fuch  refufal  at  prefent,  and  I  am  inclined  to  think  they 
never  did  at  any  time  in  this  country, 

(9)  It  is  direaed  in  the  form  ofconfecratingbifhops,  confii-med 
by  various  flatates  fince  the  reformation,  that  a  bifhop  when  con- 
fecrated  mull  be  full  thirty  years  of  age.  There  feems  to  have  been 
no  reftriaion  of  this  kind  in  ancient  times ;  for  bifhop  Godcvvin 
informs  us,  that  George  Nevile,  the  brother  of  the  earl  of  War- 
wick the  king-maker,  was  chancellor  of  Oxford,  et  tn  epifcoi>um 
Exonienfem  conjhratus  ejl  anno  1455,  nondum  annus  natus  vigint'u 
Annodeinde  1 460  (id  quod  jure  mirere )  fummus  Angiiafaaus  efi  can- 
eellarius,     A  few  years  afterwards  he  was  tranflated  to  the  arch- 

•^  ^  3  bifhopiick 
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An  arch'bifliop  is  the  chief  of  the  clergy  in  a  whole  pro- 
vince; and  has  the  infpeclion  of  the  bifliops  of  that  pro- 
vince, as  well  as  of  the  inferior  clergy,  and  may  deprive 
them  on  notorious  caufe '  (10).  The  arch-bilhop  has  aifo  his 
own  diocefe,  wherein  he  exercifes  epifcopal  jurifdidlion  ;  as 
in  his  province  he  exercifes  archiepifcopal.  As  arch-bifhop, 
he,  upon  receipt  of  the  king's  writ,  calls  the  bifliops  and 
clergy  of  his  province  to  meet  in  convocation :  but  without 
the  king's  v/rit  he  cannot  afTemble  them '.  To  him  ail  ap- 
peals are  made  from  inferior  jurifcli£lions  within  his  province; 
and,  as  an  appeal  lies  from  the  bilhops  in  perfon  to  him  in 
perfon,  fo,  it  alfo  lies  from  the  confidory  courts  of  each  dio- 
cefe to  his  archiepifcopal  court.  During  the  vacancy  of  any 
fee  in  his  province,  he  is  guardian  of  the  fpiritualties  there- 
of, as  the  king  is  of  the  temporalties ;  and  he  executes  all 
ecclefiaftical  jurifditlion  therein.  If  an  archiepifcopal  fe& 
be  vacant,  the  dean  and  chapter  are  the  fpirrtuui  guardians* 
ever  fince  the  office  of  prior  of  Canterbury  was  abolifhed  at 
the  reformation  ^  The  archbifhop  is  entitled  to  prefent  by 
lapfe  to  all  the  ecclefiaftical  livings  in  the  difpofal  of  his 
[  381  ]  diocefan  bifliops,  if  not  filled  within  fix  months.  And  the 
arch-bifliop  has  a  cuilomary  prerogative,  when  a  bifliop  is 

•■  Lord  Raym.  541.  *  4  Inft.  322,  ^%2i'  *  ^  Roll.  Abr.  22. 

bifhoprlck  of  York.  Hoc  Jedsnte  ep'ifcopus  San8i  Andrea  in  Scotia, 
archicpifcop'us per  Sixtum  quartum  creatus  cji,jujjis  iUiduodecim  epijcopi^ 
iliius  gentis  fuheje^  qui  haBenus  archiepifcopi  Ehoracenfis  fuffragane\ 
csnfebantur,  Reclaraante  quideni  Ehoracenfiy  fed  friijira  ;  aJferenU 
pcnfijice,  minime  convenire^  ut  ille  Scotia  Jit  metropoUtanuSi  qui  propA 
ter  crehra  inter  Scotos  ac  Anglos  hella  Scotis  plerumque  hojlisjit  capi- 
talis, ^     Godw.  Comm.  de  Prasful.  693. 

(10)  In  the  II  W.  III.  the  bifliop  of  St.  David's  was  deprive 
for  firtiony,  and  other  offences,  in  a  court  held  at  Lambeth  before] 
the  arch-bifhop,  who  called  to  his  afliftance  fix  other  bifliops.j 
The  blfhop  of  St.  David's  appealed  to  the  delegates,  who  affirmed, 
the  fentence  of  the  arch-bifhop  ;  and  after  feveral  fruitlefs  appli. 
cations  to  the  court  of  king's  bench  and  the  houfe  of  lords,  liej 
was  at  laft  obliged  to  fubmit  to  the  judgment.  Lord  Raym,  54i«; 
I  Burn,  Ec.  L,  212, 

con 


Ch.   II,  £/'P£RSONS.  381 

confecrated  by  him,  to  nsme  a  clerk  or  chaplain  of  his  own 
to  be  provided  for  by  fuch  fufFragan  bifliop  ;  in  lieu  of  which 
it  is  now  ufual  for  the  bilhop  to  make  over  by  deed  to  the 
arch-bifhop,  his  executors  and  afligns,  the  next  prefentation 
of  fuch  dignity  or  benefice  in  the  biftiop's  difpofal  within 
that  fee,    as  the  arch  bifhop  himfelf  (hall  choofe ;  which 
is  therefore  called  his  option "  .*  which  options  are  only  bind- 
ing on  the  bifhop  himfelf  who  grants  them,  and  not  on  his 
fucceflbrs  (11).     The  prerogative  itfclf  fecms  to  be  derived 
from  the  legatine  power  formerly  annexed  by  the  popes  lo  the 
metropolitan  of  Canterbury  ^.     And  we  may  add,  that  the 
papal  claim  itfelf  (like  mod  others  of  that  encroaching  fee) 
was  probably  fet  up  in  imitation  of  the  imperial  prerogative 
called  primae  or  primariae  preces  \   v^  hereby  the  emperor  ex- 
crcifes,  and  hath  immemorially  exercifed  ",  a  right  of  naming 
to  the  firit  prebend  that  becom.es  vacant  after  his  accefTion 
in  every  church  of  the  empire  ^.    A  right,  that  was  alfo  exer- 
cifed by  the  crown  of  England  in  the  reign  of  Edward  I.  ^  ; 

••  Cowel's  interp.  tit.  option.  Karl  quod — Roberto  de  Icard  fsnfionem 

*'  Sherlock  of  options,  I.  fnom^  quam  ad preces  regis  pro cd:6io  Ri- 

*   Goldaft.     conjiit.     Imper,     torn.    3'  herto  coHceJfit^  de   cadeto  folva.' ;   et    de 

page  406.  proxima    ecclefta    •uacatura   de   collatieng 

y   lufrefne.    V.    806.     Med.   Univ.  praedi^i  epifcopi,  quam  ipfe  Robertus  ac- 

Hift.  xxix.   5.  ceptaverit,    rejpiciat.      Brev.  \\Y.^\\.\, 

\.   ^  Rex^  l5'c  fdliilem.  Bcribati:  epifcopo  3  Pryn.  1264. 

(11 )  The  confequence  is,  that  the  arch-bifhop  never  can  have 
more  than  one  option  at  once  from  tlie  fame  diocefe.  Tliefe  options 
become  the  private  patrcnage  of  the  arch-bifhop,  and  upon  his 
death  are  tranfmitted  to  his  perfonal  reprefentatives ;  or  the  arch- 
bifhop  may  direA  by  his  will,  whom,  upon  a  vacancy,  his  execu- 
tor fhall  prefent  ;  which  dire(5lion^  according  to  a  decifion  in  the 
houfe  of  lords,  his  executor  is  compellable  to  obferve.  i  Burn.  Ec, 
L'  226.  If  a  bifliop  dies  during  the  vacancy  of  any  benefice  within 
his  patronage,  the  prefentation  devolves  to  the  crown  ;  fo  like  wife 
if  a  bifhop  dies  after  an  option  becomes  vacant,  and  before  the 
arch-bifhop  or  his  reprefentativj  has  prefented,  and  the  clerk  is  in- 
ftituted,  the  crown  pro  lac  vice  will  be  entitled  to  prefent  to  that 
dignity  or  benefice.  Jlmb.  loi.  For  the  grant  of  the  option  by  the 
bifhop  to  the  arch-bifhop  has  no  ef&cacy  beyond  the  life  of  the 
j^ifhop. 

L  1  4  and 
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and  which  probably  gave  rife  to  the  royal  corodies  which 
vcre  mentioned  in  a  former  chapter  ^  It  is  likewife  thepri- 
,vilege,  by  cuilom,  of  the  archbifliop  of  Canterbury,  to  crown 
the  kings  and  queens  of  this  k:ingdom  ( 1 2).  And  he  hath  alfo 
hy  the  ftatute  25  Hen.  Vlil.  c.  21.  the  power  pf  granting 
difpenfations  in  any  cafe,  not  contrary  to  the  holy  fcrlptures 
and  the  law  of  God,  where  the  pope  ufed  formerly  to  grant 
them:  which  is  the  foundation  of  his  granting  fpecial  li- 
cences, to  marry  at  any  place  or  time,  to  hold  two  livings, 
and  the  like  !  13):  and  on  this  alfo  is  founded  the  right  he 
cxercifes  of  conferring  degrees  (14),  in  prejudice  of  the  two. 
univerfities  ^. 

C  3^2^  3  '^^^  power  and  authority  of  a  bi{hop,  befides  theadmlnl- 
flration  of  certain  holy  ojdinances  peculiar  to  that  facred 
order,  confift  principally  in  infpe6ting  the  manners  of  the 
people  and  clergy,  and  punifliing  them  in  order  to  reforma- 

^  ch.  8.  page  284.  ^  Seethe  billiop  of  Chefter's  cafe.  Oxon.  1721. 


(12)  It  is  faid  that  the  arch-bifhop  of  York  has  the  privilege 
to  crown  the  queen -confort,  and  to  be  her  perpetual  chaplain. 
J  Burn.  EcL,  178. 

(13)  When  the  dominion  of  the  pope  was  overturned  in  this 
country^  this  prerogative  of  difpenfing  with  the  canons  of  the 
church  was  transferred  by  that  flatute  to  the  arch-bifliop  of  Can- 
terbury in  all  cafes  in  which  i^ifpenfations  were  accuflomed  to  be 
obtained  at  Rome  ;  but  ir.  cafes  unaccullomed,  the  i^iatter  fhall  be 
referred  to  the  kin^  and  council.  Tjjit  pope  could  have  difpenfed 
with  every  ecclefiaftical  canon  and  ordinance.  But  in  fome  of  the 
cafes  where  the  arch-bifhop  alone  hai.  authority  to  difpenfe,  his  dif- 
penfation  with  the  canon,  as  to  hold  two  livings,  mutt  be  confirmed  * 
under  the  great  feal.  ft 

(14)  But  although  the  arch-bifiiop  can  confer  all  the  degrees     '^ 
which  are  taken  in  the  univerfities,  yet  the  graduates  of  the  two     % 
univerfities,  by  various  a6ts  of  parliament  and  other  regulations,      . 
are  entitled  to  many  privileges  which  are,,  not  extended  to  what  is    '%. 
called  a  Lambeth  degree  :  as,  for  inftance,  thofe  degrees  which  are    ): 
a  qualification  for  a  difpeufation  to  hold  two  livings,  are  confined     ' 
by  2r  Hen-  VI IL  c.  13.  f.  23.  to  the  two  univerfities* 

tion^     . 
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tion,  by  ecclefiaftical  cenfures.  To  this  purpofe  he  has  fe- 
veral  courts  under  him,  and  may  vifit  at  pleafure  every  part 
of  his  diocefe.  His  chancellor  is  appointed  to  hold  his  courts 
for  him,  and  to  aflill  him  m  matters  of  ecclefiaftical  law  ; 
who,  as  well  as  ail  other  ecclefrafiical  oificers,  if  lay  or  mar- 
ried, mull  be  a  dottor  of  the  civil  law,  ;^  created  m  fomc 
univerfity  '^.  It  is  alfo  the  bufinefs  cf  a  bifhop  to  inllitutc, 
and  to  direct  induction,  to  ail  ecclefiaftical  livings  in  his 
diocefe. 

Archbishopricks  and  bifhopricks  may  become  void  by 
death,  deprivation  for  any  very  grofs  and  notorious  crime, 
and  aifo  by  refignation.  ^11  refignations  muft  be  made  to 
fome  fuperior**.  Therefore  a  bilhop  muft  refign  to  his  me- 
tropolitan ;  but  the  arch-bifliop  can  refign  to  none  but  the 
king  himfelf  ^15). 

II.  A  DEAN  and  chapter  are  the  council  of  the  bifhop,  to 
affift  him  with  their  advice  in  affairs  of  religion,  and  alfo  in 
the  temporal  concerns  of  his  fee  ^.  When  the  reft  of  the 
clergy  w^ere  fettled  in  the  feveral  pariihes  of  each  diocefe,  (ag 
hath  formerly  ^  been  mentioned,)  thefe  were  referved  for  the 
celebration  of  divine  fervice  in  the  biftiop's  own  cathedral ; 
and  the  chief  of  them,  who  prefided  over  the  reft^  .obtained 
the  name  oidecanui  or  dean,  being  probably  at  firft  appointed 
to  fuperintend  Un  canons  or  prebendaries. 

All  antient  deans  are  eledled  by  the  chapter,  by  conge  d* 
f/llreiiom  the  king,  and  letters  miflive  of  recommendation  5  in 

«  Stat.  37  Hen.  VIII.  c.  17.  *  3  Rep.  75.     Co  Lit.  icj.  3C0. 

"*  Gibf.  cod.  82a.  *"  page  113, 114. 


( 15  )  The  following  are  fome  of  the  popular  diftinftions  between 
arch-bilhops  and  bilhops.  The  arch-bifliops  have  the  titles  and 
ftyle  of  grace  f  and  mo/?  reverend  father  In  God  by  divine  providence  ; 
the  biftiops  thofe  of  /ordj  and  right  reverend  father  in  God  iy  divine 
fermijfton^  Arch-bifliops  are  inthroned,  inthronizati ;  bifhops  in- 
ftalled. 

the 
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the  fame  manner  as  bilhops  (16) :  but  in  thofe  chapters,  that 
were  founded  by  Henry  VIII.  out  of  the  fpoils  of  the  diflblved 
nionaileries  (17),  the  deanery  is  donative,  and  the  inftallation 
£  383  3  merely  by  the  king's  letters  patent^.  The  chapter,  confiding 
of  canons  or  prebendaries,  are  fometirnes  appointed  by  the 
king,  fometirnes  by  the  biihop,  and  fometirnes  elected  by 
each  other. 

The  dean  and  chapter  are,  as  was  before  obferved,  the 
nominal  ele6l:ors  of  a  bifnop.  The  bl(hop  is  their  ordi- 
nary (18)  and  immediate  fuperior;  and  has,  generally  fp^ak- 
ing,  the  power  of  viiiting  them,  and  corre£li ng  their  ex- 
cefles  and  enormities.  They  had  alfo  a  check  on  the  bifiiop 
at  common  law  :  for  till  the  ftatute  32  Hen.  VIII.  c.  28.  his 
grant  or  leafe  would  not  have  bound  his  fucctfTors,  unlefs 
confirmed  by  the  dean  and  chiipter  K 

Deaneries  and  prebends  may  become  void,  like  a  biftiop- 
rick,  by  death,  by  deprivation,  or  by  refignation  to  either 
the  king  or  the  biihop  *.  Alfo  I  may  here  mention,  once 
for  all,  that  if  a  dean,  prebendary,  or  other  fpiritual  perfon 
be  made  a  bifhop,  all  the  preferments  of  which  he  was  be- 

«  Gibf.cod.173.  "Co.  Lht.  103.  *  Plowd.  498. 


(16)  See  a  very  learned  note,  containing  a  full  hiftory  of  the 
cleftion,  prefentation,  or  donation  to  deaneries,  by  Mr.  Hargrave 
in  Co.  Litt.  95. 

(17)  The  new  deaneries  and  chapters  to  old  bifhopricks  are 
eight,  wz.  Canterbury,  Norwich,  Winchefter,  Durham,  Ely, 
Rochefter,  Worcefter,  and  Carlifle ;  and  five  new  bifhopricks 
with  new  deaneries  and  chapters  annexed  were  created,  viz.  Peter- 
borough, Chefler,  Gloucefler,  Briflol,  and  Oxford.  Harg.  Co* 
Litt.  95.  n.  3. 

(18)  The  bifliop  is  generally  called  the  ordinary,  but  the  orS- 
rary  has  a  more  extenfive  fignification,  as  it  includes  every  eccleli- 
albcal  judge  who  has  the  regular  ordinary  jurifdiftion  independent 
cf  another.     1  Burn,  Ec.  L,  22.     Co,  Litt.  344. 

fore 
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fore  poflcfled  are  void ;  and  the  king  may  prefent  to  them 
in  right  of  his  prerogative  royal.  But  they  are  not  void  by 
the  election,  but  only  by  the  confecration  K 

III.  An  arch-deacon  hath  an  ecclefiaftlcal  jurifdi£tion, 
immediately  fubordinate  to  the  bifhop,  throughout  the  whole 
of  his  diocefe,  or  in  fome  particular  part  of  it.  He  is  ufually 
appointed  by  the  bifhop  himfelf  ;  and  hath  a  kind  of  epifcopal 
authority,  originally  derived  from  the  bifhop,  but  now  in- 
dependent and  diflin£l  from  his  ^»  He  therefore  vifits  the 
clergy  ;  and  has  his  feparate  court  for  punifhment  of  offend- 
ers by  fpiritual  cenfures,  and  for  hearing  all  other  caufes  of 
ecclefiaflical  cognizance. 

IV.  The  rural  deans  are   very   antient  ofBcers  of  the 
church,  but  almoft  grown  out  of  ufe  ;   though  their  dean- 
eries flili  fubfifl  as  an  ecclefiafticaldivifion  of  the  diocefe,  or 
arch-deaconry.     They  feem  to  have  been  deputies  of  the  [  384  ] 
bifhop,  planted  all  round  his  diocefe,  the  better  to  infpe6l 

the  condudl  of  the  parochial  clergy,  to  inquire  into  and  re- 
port dilapidations,  and  to  examine  the  candidates  for  con- 
firmation ;  and  armed,  in  minuter  matters,  with  an  inferior 
degree  of  judicial  and  coercive  authority™. 

V.  The  next,  and  indeed  the  mofl  numerous,  order  of 
men,  in  the  fyflem  of  ecclefiaflical  polity,  are  the  parfons 
and  vicars  of  churches :  in  treating  of  whom  I  (hall  firfl 
mark  out  the  diftin6lion  between  them  ;  (hall  next  obferve 
the  method  by  which  one  may  become  a  parfon  or  vicar ; 
ihall  then  briefly  touch  upon  their  rights  and  duties  ;  and 
(hall,  laftly,  fhew  how  one  may  ceafe  to  be  either. 

A  PARSON,  perfona  ecclefiaey  is  one  that  hath  full  pofTeflion 
of  all  the  rights  of  a  parochial  church.     He  is  called  parfon 
perfonoy  becaufe  by  his  perfon  the  church,  which  is  an  invifible 


J   Bro.   Abr.    t.  prefentation.    3.    61.  "^  I  Burn.  eccl.  law.  68.  69. 

Cro.  Eljz.  54a.  790.     2  Roll.  Abr.  ^S'i'  ^  Kennet.  par.  antiq.  6: 

4Mod.  2C0.    Salk.  137,  '    '  ""  Gibf.  cod.97a.  ijjo. 
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body,  is  reprefented ;  and  he  is  in  himfelf  a  body  corporate, 
in  order  to  protect  and  defend  the  rights  of  the  church  (which 
he  perfonatcs)  by  a  perpetual  fucceflion  ".     He  is  fomctimes 
called  the  rector,  or  governor  of  the  church  :  but   the  -ap- 
pellation ot  parfo?i  (however  it  may  be  depreciated  by  fami- 
liar, clownifn,  and  indifcriminnte  ufe)  is  t.'ie  nn.oil  legal,  mofl 
beneficial,  and  mod  honourable  title  that  a  parifh  prieft  can 
enjoy  ;  becaufe  fuch  a  one,  (fir  Edward  Coke  obferves,)  and 
he  only,  is  faid  vicem  feu  perfonam  ecclefix  gerere.      A  parf  )n 
has,  during  his  life,  the  freehold  in  himfelf  of  the  parfonage 
houfe,  the  glebe,  the  tithes,  and  other  dues.     But  thefe  are 
fometimes  appropriated ;  that  is  to  fay,  the  benefice  is  perpe- 
tually annexed  to  fome  fpiritu^l  corporation,  either  fole  or  ag- 
gregate, being  the  patron  of  the  living  ;  which  the  law  efteems 
equally  capable  of  providing  for  the  fervice  of  the  church,  as 
any  fingle  private  gentleman.  Ti;is  contrivance  feems  to  hav* 
fprung  from  the  policy  of  the  monafUc  orders,  who  have  never 
been  deficient  in  fubtile inventions  for  the  increafe  of  theiro wn 
power  and  emoluments.     At  the  firft  eftabliiliment  of  paro- 
chial clergy,  the  tithes  of  the  parish  were  difl:ributeci  in  a  four- 
fold dlvlfion  ;  one  for  the  ufe  of  the  biftiop,  another  for  main- 
taining the  fabrick  of  the  church,  a  third  for  the  poor,  and  the 
fourth  to  provide  for  the  incuR:)bent.     When  the  fees  of  the 
hifhops  became  otherwife  amply  endowed,  they  were  prohibit- 
ed from  demanding  their  ufual  fiiarc  of  thefe  tithes,  and  the 
divifion  was  into  three  parts  only.  And  hence  it  was  inferred, 
by  the  manafteries,  that  a  fmali  part  was  fulficient  for  the  offi- 
ciating prieft  ;  and  that  the  remainder  might  well  be  applied  to 
the  ufeof  theirown  fraternities,  (the  endowment  of  which  was 
conftrued  to  be  a  work  of  the  moit  exalted  piety,)  fubjcd  to 
the  burthen  of  repairing  the  church  and  providing  for  its  ccn- 
ftantfupply.  And  therefore  they  begged  and  bought,  for  maffea 
and  obits,  and  fometimes  even  for  money,  all  the  advpwfons 
within  their  reach,  and  then  appropriated  the  benefices  to  the 
life  of  their  ovi^n  corporation.   But,  in  order  to  complete  fuch 
appropriation  efi'edualiy,  the  king's  licence,  andconfent  of  the 

.  »  Co.  Lii-t.  3Q0. 

,  bifliop. 
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bi(hop,  mud  firfl:  be  obtained  :  becaufeboth  the  king  and  the 
biftiopmay  fome  time  or  other  have  an  intereft,  by  hpfe,in  the 
prefentation  to  the  benefice-,  which  can  never  happen  if  it  be 
appropriated  to  the  ufe  of  a  corporation,  which  never  dies:  and 
alfo  becaufc  the  law  repofes  a  confidence  in  them,  that  they 
will  not  confent  to  any  thing  that  (hall  be  to  the  prejudice  of 
the  church.  The  confent  of  the  patron  alfo  is  neceflariiy  im- 
plied: becaufe  (as  was  before  obferved)  the  appropriation  can 
be  originally  made  to  none,,  but  to  fuch  fpiritual  corporation, 
as  is  alfo  the  patron  of  the  church  5  the  whole  being  indeed 
nothing  elfe,  but  an  allowance  for  the  patrons  to  retain  the 
tithes  and  glebe  in  their  own  hands,  without  prefenting  any 
clerk,  they  themfelves  undertaking  to  provide  for  the  fervicc 
of  the  church**.  When  the  appropriation  is  thus  made,  the 
appropriators  and  their  fuccefibrs  are  perpetual  parfons  of  the 
church ;  and  mufl  fuc  and  be  fued,  in  all  matters  concerning 
the  rights  of  the  church,  by  the  name  of  parfons  p. 

This  appropriation  may  be  fevered,  and  the  church  be- 
come difappropriate,  two  ways :  aa,  firft,  if  the  patron  or 
appropriator  prefents  a  clerk,  who  is  inftituted  andindu£led 
to  the  parfonage:  for  theincumben^fo  inftitutedandindu£led  [  386  ] 
is  to  all  intents  and  purpofes  complete  parfon-,  and  the  appro- 
priation, being  once  fevered,  can  never  be  re-  united  again, 
unlefs  by  a  repetition  of  the  fa^r^e  folemniti-s  "5.  And,  when 
the  clerk  fo  prefented  (19)  is  diftincl  from  the  vicar,  the  rec- 

o  Plowd.  496—500.    ,  "i  Co.  Litt.  46- 

p  Hob.  307. 


(19)  The  editor  conceives  that  there  is  nO  authority  or  reafou 
to  fuppofe,  that  the  appropriator  can  thus  create  a  finecure  re6lor. 
But  if  the  appropriator  or  impropriator  fhould,  either  be  deiign 
or  miftake,  prefect  his  clerk  to  the  parfonage,  it  is  held,  that  the 
vicarage  will  ever  afterwards  be  diflolved,  and  the  incumbent  will 
be  entitled  to  all  the  tithes  aud  dues  of  the  church  as  redor.  Watf, 
c.  I'].  2  R  Ab.  338. 

'  tory 
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tory  thus  vefted  in  him  becomes  what  Is  called  ^  fine- cure  (20) ; 
becaufe  he  hath  no  cure  of  fouls,  having  a  vicar  under  him 
to  u'hom  that  cure  is  committed  \  Alfo,  if  the  corporation 
which  has  the  appropriation  is  diiTolved,  the  parfonage  be- 
comes difappropriate  at  common  law  ;  becaufe  the  perpe- 
tuity of  perfon  is  gone,  which  is  neceffary  to  fupport  the 
appropriation. 

In  this  manner,  and  fubje^l  to  thefe  conditions,  may  appro- 
priations be  made  at  this  day  (21):  and  thus  were  moft,  if  not 
all,  of  the  appropriations  at  prefent  exifting  originally  made  \ 
being  annexed  to  bifliopricks,  prebends,  religious  houfes,  nay 
even  to  nunneries  and  certain  military  orders,  all  of  which 
were  fpiritual  corporations.  At  the  diflblution  of  monafteries 
by  ftatutes  27  Hen.  VIII.  c.  28.  and  31  Hen.  VIII.  c.  13. 
the  appropriations  of  the  feveral  perfonages,  which  belonged 

*■  Sine-cures  might  alfo  be  created  by  other  means.     1  Burn.  eccl.  law.  347. 


(20)  Wherever  a  redlor  and  vicar  are  prefented  and  inftituted  to 
the  fame  benefice,  the  re*ilor  is  excufed  all  duty,  and  has  what  is 
properly  called  a  finecure.  But  where  there  is  only  one  incumbent, 
the  benefice  is  not  in  law  a  finecure,  though  there  ihould  be  neither 
a  church  nor  any  inhabitants  within  the  parifh. 

(21)  It  furely  may  be  queflioned  whether  fuch  a  power  any 
longer  exifts ;  it  cannot  be  fuppofed  that,  at  this  day,  the  inha- 
bitants of  a  parifh,  who  had  been  accuftomed  to  pay  their  tithes 
to  their  officiating  miniller,  could  be  compelled  to  transfer  them  to 
an  ecclefiailical  coi-poration,  to  which  they  might  perhaps  be  per- 
fect flrangers.  Appropriations  are  faid  to  have  originated  from  an 
opinion  inculcated  by  the  monks,  that  tithes  and  oblations,  though 
payable  to  fome  church,  yet  were  an  arbitrary  difpofition  of  the 
donor,  who  might  give  them,  as  the  reward  of  religious  fervice 
done  to  him,  to  any  perfon  whatever  from  whom  he  received  that 
fervice.  I  Burn.  Ec.  L.  63.  And  till  they  had  got  complete  pof- 
fefiion  of  the  revenues  of  the  church,  they  fpared  no  pains  to  re- 
commend themfelves  as  the  moll  deferving  objefls  of  the  gratitude 
and  benefaction  of  the  parifh.  There  probably  have  been  no  new 
appropriations  fince  the  diflblution  of  monafteries. 

7  "  to 
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to  thofe  refpe6live  religious  houfcs,  (amounting  to  more  than 
one  third  of  all  the  parifhes  in  England  s,)  would  have  been  by 
the  rules  of  the  common  law  difappropriated  ;  had  not  % 
claufe  in  thofe  ftatutes  intervened,  to  give  them  to  the  king 
in  as  ample  a  manner  as  the  abbots,  ^c.  formerly  held  the 
fame,  at  the  time  of  their  diflblution.  This,  though  perhaps 
fcarcely  defenfi^le,  was  not  without  example  ;  for  the  fame 
was  done  in  former  reigns,  when  the  alien  priories  (that  is, 
fuch  as  were  filled  by  foreigners  only)  were  diflblved  and 
given  to  the  crown  ^  And  from  thefe  two  roots  have  fprung 
all  the  lay  appropriations  of  fecular  parfonages,  which  we 
now  fee  in  the  klfigdom ;  they  having  been  afterwards 
granted  out  from  time  to  time  by  the  crown ". 

These  appropriating  corporations,  or  religious  houfes,  [  3S7  ] 
were  wont  to  depute  one  of  their  own  body  to  perform  divine 
fervice,  and  adminifter  the  facraments,  in  thofe  parifhes  of 
which  the  fociety  was  thus  the  parfon. .  This  officiating 
minifter  was  in  reality  no  more  than  a  curate,  deputy,  or  vice- 
gerent of  the  appropriator,  and  therefore  called  vicarius  or 
vicar.  His  ftipend  was  at  the  difcretion  of  the  appropriator, 
who  was  however  bound  of  common  right  to  find  fomebody, 
qui  illi  de  temporalibusy  epifcopo  de  fpiritualibusy  debeat  refpon^ 
dere  ^,  But  this  was  done  in  fo  fcandalous  a  manner,  and  the 
parifhes  fuffered  fo  much  by  the  negle<Sl  of  the  appropriarors, 
that  the  legiflature  was  forced  to  interpofe :  and  accordingly  it 
is  enafted  by  ftatute  1 5  Rich. II.  c.  6.  that  in  all  appropriations 
of  churches,  the  diocefan  biftiop  fhall  ordain  (in  proportion  to 
"  the  value  of  the  church)  a  competent  fum  to  be  diftributed 
among  the  poor  parifhioners  annually;  and  that  the  vicarage 
(hall  ht  fiifficiently  endowed.  It  feems  the  parifhcrs  were  fre- 
quently fufferers,  not  only  by  the  want  of  divine  fervice,  but 
alfo  by  withholding  thofe  alms,  for  which,  among  other  pur- 
pofes,  the  payment  of  tithes  was  originally  impofed  and  there- 
fore in  this  a6l  a  penfion  is  directed  to  be  diftributed  among 

*  Seld.  review  of  tith.  c.  9,  Spcim.     fays,  thefe  are  now  called  impropriations, 
Apology.  35.  as  being  improj^trly  in  the  hands  of  ioy- 


'  a  Inft.  5S4.  men. 

*  Sir  H.  Spelrran  (of  tithes,  c.  29.)         ^  Scld.  ii:h.  c  ii.  i. 
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the  poor  parochians,  as  well  as  a  fufficient  ftipend  to  the  vicar. 
But  he,  being  liable  to  be  removed  at  the  pleafure  of  the  ap- 
proprlator,  was  not  likely  to  infift  too  rigidly  on  the  legal  fuf- 
ficiency  of  the  ftipend  :  and  therefore  by  Itatute  4  Hen.  IV. 
c  12.  it  is  ordained,  that  the  vicar  (hall  be  a  fccular  perfon, 
not  a  member  of  any  religious  houfe  ;  that  he  ihail  be  vicar 
perpetual,  not  removable  at  the  caprice  of  the  monaftery  *, 
and  that  he  (hall  be  canonicaily  mftituted  andinducied,  and 
be  fufficieniiy  endowed,  at  the  difcretion  of  the  ordinary,  for 
thefe  three  exprefs  purpofes,  to  do  divine  fervice,  to  inform 
the  people,  and  to  keep  hofpitality  (22).     The  endowments 


(22  )  From  this  a£l  we  may  date  the  eftablifhment  of  vicarages  ; 
for  before  this  time  the  vicar  in  f;eneral  vvas  nothino;  more  than  a  tern- 
porary  curate^  and  when  the  church  was  appropriated  to  a  monaf- 
tery, he  was  generally  one  of  their  own  body,  that  is,  one  of  the 
regular  clergy  ;  for  the  monks  who  ]ivti6.fecundum  regulas  of  their 
refpedlive  hoiifes  or  focieties,  were  denominated  regular  clergy,  in 
contradiftin6lion  to  tlie  parochial  clergy,  who  performed  their  mini- 
ftry  in  the  world  infeculo,  and  who  from  thence  were  called  fecular 
clergy.  All  the  tithes  or  dues  of  the  church  of  common  right  be- 
longed to  the  rector,  or  to  the  appropriator  or  impropriator,  who 
have  the  fame  rights  as  the  redlor  ;  and  the  vicar  is  entitled  only 
to  that  portion  which  is  expreffed  in  his  endowment,  or  what  his 
predecefibrs  have  immemorially  enjoyed  by  prefcription,  which 
is  equivalent  to  a  grant  or  endowment.  And  where  there  is 
an  endowment  he  may  in  general  recover  all  that  is  contained  in 
it ;  and  he  may  ftill  retain  what  he  and  his  prcdeceffors  have  en- 
joyed by  prefcription  though  not  expreffed  in  it ;  for  fuch  a  pre- 
fcription amounts  to  evidence  of  another  confident  endowment. 
But  I  have  heard  lord  chancellor  Eldon  declare,  that,  if  a  vicar 
enjoys  property  not  mentioned  in  an  endowment,  and  has  never 
within  time  of  memory  pofTeffed  what  is  exprefsly  containe4  in 
it,  a  jury  might  prefume  that  he  hswl  the  former  in  lieu  of  the 
latter.  Thefe  endowments  frequently  inveft  the  vicar  with  fome 
part  of  the  great  tithes ;  therefore  the  words  rectorial  and 
vicarial  tithes  have  no  defiiiite  iignification.  But  great  and  fmall 
tithes  are  technical  terms,  and  which  are,  or  ought  to  be,  ac- 
curately defined  and  dillinguifhed  by  the  law, 

in 
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in  confcquence  of  thefe  flatutes  have  ufually  been  by  a  pojiion 
of  the  glebe,  or  land,  belonging  to  the  parfonage,  and  a  par- 
ticular ihare  of  the  tithes  which  the  appropriators  found  it 
mofl:  troublefome  to  colle£V,  and  which  are  therefore  gc-  C  3^3  "3 
neraily  called  privy  or  fmall  tithes  ;  the  greater,  or  predial, 
tithes  being  Hill  referved  to  their  own  ufe.  But  one  and 
the  fame  rule  was  not  obferved  in  the  endow^ment  of  all 
vicarages.  Hence  fome  are  more  liberally,  and  fome  more 
feantily,  endowed :  and  hence  the  tithes  of  many  things,  as 
wood  in  particular,  are  in  fome  parifhes  rectorial,  and  in 
fome  vicarial  tiihes. 

The  diRindiion  therefore  of  a  parfon  and  vicat  In  this ; 
the  parfon  has  for  the  mod  part  the  whole  right  to  all  the 
ecclefiaftical  dues  in  his  parifh  ;  but  a  vicar  has  generally  an 
appropriator  over  him,  entitled  to  the  bed  part  of  the  profits 
to  whom  he  is  in  etfedi  perpetual  curate,  with  a  (landing 
falary  (23).  Though  in  fome  places  the  vicarage  has  been 
confiderably  augmented  by  a  large  iliare  of  the  great  tithes; 
which  augmentations  were  greatly  aililled  by  the  ftatute  29 
Gar.  II.  c.  8.  enadled  in  favour  of  poor  vicars  and  curates 
which  rendered  fuch  temporary  augmentations  (when  made 
by  the  appropriators)  perpetual. 


(23)  A  vicar,  from  what  have" been  advanced  in  the  preceding 
page  and  note,  muft  neceffarily  have  an  appropriator  over  him» 
or  a  finecure  reftor,  who  in  fome  books  is  coniidered  and  called 
an  appropriator.   Of  benefices^  fome  have  never  been  appropriated  , 
confeqiiently  in  thofe  there  can  be  no  vicar,  and  the  incumbent  is 
rector,  and  entitled  to  all  the  dues  of  the  church.      Some  were 
appropriated  to  fecular  ecclefiaflical  corporations,  which  appio- 
priations  Hill  exift,  except  perhaps  fome   fev/  which   may   have 
been  dilTolved  ;  others  were  appropriated  to  the    houfes  *of  the 
.regular  clergy^ ;  ail  which  appropriations,   at   the    diffolution   of 
monafteries,  were  transferred  to  the  crown  ;  and  in  the  hands  of 
the  king  or  his  grantees,  and  are  now  called  impropriations  :  but  in 
fome  appropriated  churches  no  perpetual  vicar  has  ever  been  9Tt- 
dowed )  in  that  cafe  the  officiating  minifter  is  appointed  by  the 
appropriator  or  impropriator,  and  is  called  a  perpetual  curate. 
Vol.  L  M  m  The 
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The  method  of  becoming  a  parfon  or  vicar  is  much  the 
fame.     To  both  there  are  four  requifites  necefTary  :  holy  or- 
ders i  prefentation ;  inftitution;  and  indu£lion.    The  mc^thod 
of  conferring  the  holy  orders  of  deacon  and  prieft,  accordingto 
the  liturgy  and  canons",  is  foreign  to  the  purpofcof  thefe  com- 
mentariei^;  any  farther  than  as  they  are  necefTary  requifites  to 
make  a  complete  parfon  or  vicar.  By  common  law,  a  deacon, 
of  any  age,  might  be  inftituted  and  inducted  to  a  parfonage  or 
vicarage  :  but  it  was  ordained  by  ftatute  13  Eliz.  c.  12.  that 
no  perfon  under  twenty-three  years  of  age,  and  in  deacon's 
orders,  fliould  be  prefcnted  to  any  benefice  with  cure  ;   and  if 
he  were  not  ordained  prieft  within  one  year  after  his  induc- 
tion, he  fliould  be  ipfo  faElo  deprived :  and  now,  by  ftatute 
13  &  14  Car.  II.  c.  4   no  perfon  is  capable  to  be  admitted  to 
any  benefice,  unlefs  he  hath  been  firft  ordained  a  prieft  (24) ; 
and  then  he  is,  in  the  language  of  the  law,  a  clerk  in  orders. 
But  if  he  obtains  orders,  or  a  licence  to  preach,   by  money 
[  3S9  1  '^'^  corrupt  pra£lices  (which  feems   to  be  the  true,  though 
not  the  common,  notion  of  fimonyj  the  perfon  giving  fuch 
orders  forfeits  ^^  40 /.   and  the  perfon  receiving  10/.  and  is 
incapable  of  any  ecclefiaftical  preferment  for  feven  years 
afterwards. 

*  See  2  Burn.  eccl.  law.  10^.  ^  Stat.  ';i  Eliz.  c.  6. 


(24)  By  canon  34,  no  one  fhall  be  admitted  to  the  order  of  a 
deacon  till  he  be  twenty -three  years  old ;  and  by  that  canon,  and 
alfoby  13  Eliz.  c.  12.  no  one  can  take  the  order  of  a  priefl  till 
iie  be  full  four  and  twenty  years  old.     3  Burn»  Ec.  L.  27. 

44  Geo.  III.  c.  43.  enafts  that  no  perfon  fhall  be  admitted 
a  deacon  in  England  or  Ireland  before  he  fhall  have  attained  the 
age  of  three  and  twenty  years  compleat,  and  that  no  perfon  fhall 
be  admitted  a  priefl  before  the  compleat  age  of  twenty-four. 

Every  admiflion  at  an  earlier  age  fhall  be  void,  as  if  no  fuch  ad- 
mifiion  had  been  made,  and  the  perfon  admitted  fhall  be  incapable 
of  holding  any  ecclefiaftical  preferment  ;  but  no  lapfe  fhall  incur 
imtil  the  ordinary  has  given  the  patron  notice  of  the  avoidance 
fix  months.  This  ftatute  does  not  deprive  the  arch-bifhop  of 
Canterbury  and  the  arch-bifhop  of  Armagh  of  granting  fiaculties 
io  be  admitted  at  earlier  ages. 

^  Any 


I 
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Any  clerk  may  be  prefented  ^  to  a  parfonage  or  vicarage; 
that  is,  the  p^itron,  to  whom  the  advowfon  of  the  church 
belongs,  may  offer  his  clerk  to  the  bi(hop  of  the  diocefe  to 
be  inftituted.  Of  advowfons,  or  the  right  of  prefentation, 
being  a  fpecies  of  private  property,  we  (liall  find  a  more 
convenient  place  to  treat  in  the  fecond  part  of  thefe  com- 
mentaries. But  when  a  clerk  is  prefented,  the  billiop  may 
refufe  him  upon  many  accounts.  As,  i.  If  the  patron  is 
excommunicated,  and  remains  in  contempt  forty  d3ys% 
Or,  2.  If  the  clerk  be  unfit'' :  which  unfitnefs  is  of  feveral 
kinds.  Firft,  with  regard  to  his  perfon  ;  as  if  he  be  a  baftard 
(25),  an  outlaw,  an  excommunicate,  an  alien,  under  age,  or 
the  like  *.  Next  with  regard  to  his  faith  or  morals ;  as 
for  any  particular  herefy,  or  vice  that  is  malum  in  fe  :  but  if 
the  biftiop  alleges  only  in  generals,  as  that  he  is  fchifmaticus 
inveteratuSy  or  objects  a  fault  that  is  malum  prohibitum 
merely,  as  haunting  taverns,  playing  at  unlawful  games,  or 
the  like;  it  is  not  good  caufe  of  refufal'^.  Or,  lafl:ly,  the 
clerk  may  be  unfit  to  difcharge  the  paftoral  office  for  want 
of  learning.  In  any  of  which  cafes  the  bifliop  may  refufe 
the  clerk.  In  cafe  the  refufal  is  for  herefy,  fchifm,  ina- 
bility of  leaxning,  or  other  matter  of  ecclefiaftical  cogni- 
zance, there  the  bifhop  muft  give  notice  to  the  patron  of 
fuch  his  caufe  of  refufal,  who  being  ufually  a  layman, 
is  not  fuppofed  to  have  icpowlege  of  it ;  elfe  he  cannot 
prefent  by  lapfe :  but  if  the  caufe  be  temporal,  there  he  is 
not  bound  to  give  notice  '^. 

^  A  layman  may  alfo  be  prefented ;  ^  2    Roll.  Abr.  356.     2  Inft.  63a, 

liut  he  muft  Take  prieft'3  orders  before  Stat.  3  Ric.  II.  c.  3.  7Ric.  II.  c.  X2. 

his  admiflion.     I  Burn.  103.  «*  5  Rep.  58. 

»  z  Roll.  Abr.  355.  '  a  Inft.  632. 

*»  Glan. /.  xi-c,  20. 


(25)  Though  this  be  clafled  in  the  books  among  the  caufes 
of  rcfufal,  yet  fuch  is  the  liberality  of  the  prefent  times,  that 
no  one  need  apprehend  that  his  preferment  would  be  impeded 
by  the  incontinence  of  his  parents,  or  by  any  demerit  but  his 

M  m  2  Is 


39^  '^'^^  RiGfiiii  Book  L 

T?   ATi  Action  at  l:iw  be  braught  by  the  patron  agalnft  the 
biihop   for   refufing   his   clerk,  the    bifhop   mud  aflign  the 
caufe.     If  the  caufe  be  of  a   ten.porul  nature  and  the  fa6l 
admitted,    (as,   for   inllance,   outlawry,)  the  judges  of  the 
king*s  courts  mud  determine  it's  vajidity,  or,  whether  it  be 
fufficient  caufe  of  refufal  :   bur  if  the  fa6l  be  denied,  it  muil 
be  determined  by  a  jury.     If  the  caufe  be  of  a  fplritu  il  na- 
ture, (as,  herefy,  particularly  alleged,)  the  fa6i:,   if  denied, 
fhall  alfo  be  determined  by  a  jury  ;  and  if  the  fa6l  be  ad- 
mitted or  found,  the  court  upon  confutation  and  advice  of     , 
learned  divines  (hail   decide   it's  fufficiency  ^     If  the  caufe 
be  want  of  learning,   the  bifiiop  need  not  fpecify   in  what 
points  the  clerk  is  deficient,  bat  only  allege   that  he  is  de- 
ficient': for  the  ftatute  9  Edw.  II.  ft.  i.  c.  13,  is  exprefs, 
that  the  examination  of  the  fitnefs  of  a  perfon   prefented 
to  a   benefice  belongs  to  the  ecclefiaftical  judge.     But  be- 
caufe  it  would  be  nugatory  in  this  cafe  to  demand  the  rea- 
fon  of  refufal  from  the  ordinary,  if  the  patron  were  bound 
to  abide  by  his  determination,  who  has  already  pronounced 
his  clerk  unfit ;  therefore  if  the  bifliop  returns  the  clerk  to 
be  minus  fujjjciens  in  literatura^  the  court  fhall  write  to  the    , 
metiopolitan,  to  re-examine  him,  and  certify  his  qualifica-   I 
tions  ;  which  certificate  of  the  arch-bilhop  is  final*". 

If  the  bifnop  hath  no  objections,  but  admits  the  patron's 
prefentation,  the  clerk,  fo  admitted  is  next  to  be  inilituted 
by  him  ;  which  is  a  kind  of  inveftiture  of  the  fpiritual  part 
of  the  benefice  ;  for  by  inftitution  the  care  of  the  fouls  of 
the  parilh  is  committed  to  the  charge  of  the  clerk.  When 
a  vicar  is  indituted,  he  (befides  the  ufual  forms)  takes,  if 
required  by  the  bidiop  (26),  an  oath  of  perpetual  refidence; 
for  the    maxim    of    law   is,    vicarius  mn  hahet  vicarium : 

f  a  Inil.  632.  *  2  Inft.  63Z. 

E  5  Rep.  58.     3  Lev.  313. 


(26)  By  43  Geo.  III.  c.  84.  f.  37.  this  oath  fhall  no  longer' 
be  t«kt'U  by  any  vicar. 

and. 
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and,  as  the  non-refidencc  o;  the  appropriators  was  the 
caufe  of  the  perpetual  ell  iDlifhrnent  of  vicar<iges,  the  law 
judges  it  very  improper  for  thtm  to  defeat  the  end  of  their 
conftitution,  and  by  abfence  to  create  the  very  mifchief  [  39^  J 
which  they  were  appointed  to  remedy  :  cfpecial'.y  as,  if  any 
profits  are  to  arife  from  putting  in  a  curate  and  living  at  a 
diftance  from  the  parifh,  the  appropriator,  who  is  the  real 
parfon,  has  undoubtedly  the  elder  title  to  them.  When 
the  ordinary  is  alfo  the  patron,  and  confers  the  living,  the 
prefentation  and  inftitution  are  one  and  the  fame  a£t,  and 
arc  called  a  collation  to  a  benefice.  By  inftitution  or  col- 
lation the  church  is  full  fo  that  there  can  be  no  frcfh  pre- 
fentation till  another  vacancy,  at  leaft  in  the  cafe  of  a 
common  patron  :  but  tlie  church  is  not  full  againft  the  king, 
till  indu£lioi:  :  nay,  even  if  a  clerk  is  inftituted  upon  the 
king's  prefentation,  the  crown  may  revoke  it  before  induc- 
tion, and  prefent  another  clerk  *.  Upon  inftitution  alfo  the 
clerk  may  enter  on  the  parfonage  houfe  and  glebe,  and  take 
the  tithes  •,  but   he  cannot  grant   or  let  them,  or  bring  an 

adtion  for  them,  till  indu6lion. 

♦ 

Induction  is  performed  by  a  mandate  from  the  bifhop  to 
the  arch-deacon,  who  ufually  iflues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.  It  is  done  by  giving  the 
clerk  corporal  pofleflion  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like  ;  and  is  a  form 
required  by  law,  with  intent  to  give  all  the  pariftiioners  due 
notice,  and  fufficient  certainty  of  their  new  minifter,  to 
whom  their  tithes  are  to  be  paid.  This  therefore  is  the  in- 
ireftiture  of  the  temporal  part  of  the  benefice,  as  inftitution 
s  of  the  fpiritual.  And  when  a  clerk  is  thus  prefented,  id- 
lituted,  and  inducted  into  a  re6lory,  he  is  then,  and  not  be- 
ore,  in  full  and  complete  pofieffion,  and  is  called  in  law 
lerfona  imperfonata,  or  parfon  imparfonee  *. 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ecclefiaf- 
ical   dues,    fall  more  properly  under  the  fecond  book  of 

'  Co.  Litt.  344.  ''  Co.  Lite.  -^00. 
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thefe  commentaries :  and  as  to  his  duties,  they  are  princi- 
pally of  ecclefiadicsl  cognizance ;  thofc  only  excepted 
which  are  laid  upon  him  by  ftatute.  And  thofe  are  indeed 
fo  numerous,  that  it  is  impradicable  to  recite  them  here 
[  39-  ]  with  a  tolerable  concifenefs  or  accuracy.  8omc  of  them 
we  may  remark,  as  they  arife  in  the  progrefs  of  our  in- 
quiries, but  for  the  reft  I  mud  refer  myfelf  to  fuch  authors 
as  have  compiled  ireatifes  exprefsly  upon  this  fubje£l  '.  I 
(hall  only  juft  mention  the  article  of  refidence,  upon  the 
fuppofition  of  which  the  law  doth  flile  every  parochial 
miniiler  an  incumbent.  By  ftatute  21  Hen.  VIII.  c.  13. 
perfons  wilfully  (27)  abfenting  themfelves  from  their  bene- 
fices, for  one  month  together,  or  two  months  in  the  year, 
incur  a  penalty  of  (28)  5  /.  to  the  king,  and  5  /.  to  any  per- 

^  Tliefe  are  very  numerous:  but  there  and  the   earlier  editions  of  the   clergy ~ 

are  few  which  can  be  relied  on  with  cer-  wans  laiv,  publilhed  under  the  name  of 

tainty.     Among  thele   are  bifhop  Gib-  Dr.  Watfon,  but  compiled  by  Mr.Pbce 

Ibn's  cedex.  Dr.  Burn's  ecclffiajiical  law,  a  barrifter. 


(27)  111  heath,  or  any  inevitable  abfence,  is  an  exemption  from 
the  penalties  of  this  ftatute.     Gibf,  Cod.  887. 

(28)  This  ftatute  muft  be  piit  in  fuit  by  a  common  informer 
within  a  year^  or  by  the  king  within  two  years,  after  the  end 
of  that  year;  fo  that  12  penalties,  or  120/.  may  be  recovered  at 
once  by  a  fubjeft  for  himfelf  and  the  king,  or  the  king  may  re- 
cover at  once  2^  penalties,  or  250/.  (See  4  vol.  308.)  But, 
independent  of  this  ftatute,  the  bifliop  in  his  court  may  compel 
the  refidence  of  all  clergy,  who  have  the  cure  or  care  of  fouls 
w-ithinhis  diocefe.  3  Burn.  Ec.  L.  281.  G'lbf.  887.  This  ftatute 
is  not  confined  to  parfonages  and  vicarages,  but  extends  to  all 
arch-deaconries,  deaneries^  and  dignities  in  cathedral  and  colle- 
giate churches.  Thofe  who  have  two  benefices  or  dignities, 
upon  each  of  which  refidence  is  required,  muft  refide  upon  one 
or  the  other.  But  it  has  lately  been  decided,  that  the  incum- 
bent of  an  augmented  curacy  cannot  be  profecuted  under  the ' 
ftatute  for  the  penalties  of  non-refidence.     a^T,  R.  66^. 

Several  aftions  having   been    brought    for   penalties  incurred  1 
under  this  aft    for   non-refidence,   proceedings    in  thofe    actions 
were  repeatedly  ftayed   (by  ftatutes  41  Geo.  Ill,  U.  K.  c.  102. 
42  Geo.  III.  c.30.  86.)  At  the  time  of  pafling  thefe  ads  it  wag 

under- 
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fon  that  will  fue   for  the   fame :  except   chaplains   to  the 
khig,   or  others  therein  mentioned,  during  their  attendance 


underftood  that  fome  permanent  regulations  on  this  fubjedl  were 
in  the  contemplation  of  the  legiflature. 

Tile  refidence  of  the  clergy  upon  their  benefices  and  ecclefiaf- 
tical  dignities,  is  now  regulate d  by  the  43  Geo.  III.  c.  84.  •  The 
provifions  of  that  ilatute  are  too  numerous  and  extenlive  to  be 
fully  comprized  within  a  note.  Incumbents  are  permitted  to 
be  abfcnt  three  months  without  bei^ig  fubjedl  to  any  penalty.. 
If  they  are  abfent  between  three  and  fix  months,  they  forfeit  one 
third  of  the  annual  value  of  the  benefice  after  all  deductions  except 
tlie  curate's  ftipend  ;  between  fix  and  eight  one  half;  between 
eight  and  twelve  two  thirds,  and  the  whole  year  three  fourths, 
to  any  one  who  will  fue.  Sinecure  re6lories  are  excepted.  All 
who  were  exempted  from  non-refidence  before  are  flill  exempt, 
and  this  ftatute  extends  the  exemption  to  feveral  others  fpeciiied 
in  the  ftatute,  and  to  all  pubhc  officers  in  either  univerfity,  and 
to  tutors  and  public  officers  in  any  college,  Students  in  the 
univerfity  are  exempted  till  they  are  thirty  years  of  age  only. 

The  perfon  of  the  incumbent  (hall  not  be  taken  in  execution, 
if  the  penalties  can  b?  raifed  by  fequeftration.  The  bilhop's 
certificate  ffiall  be  evidence  of  the  annual  value.  No  perfon  is 
to  have  the  benefit  of  an  exemption,  unlefs  he  makes  a  notification 
of  it  every  year  within  fix  weeks  from  the  ill  of  January,  to  the 
archbiffiop  or  bifhop  of  the  diocefe.  The  biffiop  may  at  his 
difcretion  grant  a  licence  for  non-refidence,  for  the  illnefs  or  in- 
firmity of  the  incumbent  his  wife  or  child,  and  where  there  is  not 
a  fit  houfe  of  refidence,  if  the  unfitnefs  is  not  occafioned  by  the 
incumbent's  neglect,  if  he  lives  in  his  own  or  any  relation's  houfe 
within  the  parifh  ;  if  he  ferves  another  church  as  curate  or 
preacher,  and  if  he  is  a  mailer  or  ufher  of  an  endowed  fchool  an4 
licenfed  by  the  bifliop  ;  thefe  and  fome  others  are  grounds  for 
the  grant  of  a  licence,  and  if  the  bifhop  refufes,  the  incumbeiit 
may  appeal  to  the  archbifhop.  The  bifhop  may  grant  licences 
for  caufes  not  enumerated  in  the  flatute  ;  but  they  muft  have 
afterwards  the  allowance  of  the  arch-bifhop.  Licences  may  be 
revoked,  and  if  not  revoked  are  in  force  only  for  two  years.  A  lift 
of  all  the  exemptions  and  licences  for  non-refidence  fhall  be  tranf- 
mitted  every  year  to  the  king  in  council,  and  lifts  of  the  exemp-; 
iiois,  and  licences  muft  be  kept  by  the  rcgifter  of  each  diocefe, 
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in  the  houfehold  of  fuch  as  retain  them"'  (29):  and  alfo  ex° 
cept "  all  heads  of  houfes,  magiftrates  (30),  and  profeflbr? 
in  the  univerfities,  and  all  flude'nts  under  forty  years  of 
age  reading  there,  bond  fide^  for  ftucy.  Legal  rcfidence  is 
not  only  in  the  parifh,  but  alfo  in  the  parfonage  houfe,  if 
there  be  one  :  for  it  hath  been  refclved'',  that  the  llatute 
intended  refidence,  not  only  for  ferving  the  cure,  and  for 
hofpitality;  but  alfo  for  maintaining  the  houfe,  that  the 
fuccefTor  alfo  may  keep  hofpitality  there  :  and,  if  there  be  • 

"^  Stat.   IS    Hen.  VHI.  c.  i6.  ''  Stat.  s8  Hen.  YIII.  c.  13. 

33  Hen.  VIII.  c.  28.  °  6  Rep.  3i. 

and  any  perfon  may  infpeft  them  paying  two  fhiliings.  The 
biilicp  may  compel  refidence  by  a  monition  and  ccnfure  in  hi* 
court,  but  not  unlefs  the  nonrreiideRce  exceed  three  months  in 
one  year.  If  an  adlion  for  the  penalties  is  commenced,  and  the 
bifliop  ilTues  his  monition,  he  fliall  fequefter  the  profits  of  the 
benence,  to  pay  the  penalties  and  cofls  of  the  aflion  ;  if  the  bi- 
fhop  iffues  his  monition  before  the  commencement  of  the  atlion 
it  is  a  bar  to  the  action.  If  the  hilhop's  monition  to  refide  is  not 
complied  with  within  thirty  days,  he  may  fequefter  the  profits 
of  the  living  till  it  is  complied  with.  The  profits  fequeftered  may 
be  applied  by  the  bifliop  to  the  improvement  of  the  parfonage 
houfe  and  glebe,  or  to  the  fund  of  queen  Ann's  bounty.  Vicars 
are  no  longer  to  take  an  oath  that  they  will  refide.  If  an  in- 
cumbent is  called  into  refidence  by  a  bifhop,  and  if  thei^  is  any^ 
tenant  refiding  in  the  parfonage  houfe,  a  copy  of  the  order  fiiall 
be  ferved  upon  the  tenant  by  one  of  the  churchwardens,  and  if 
he  does  not  quit  the  premifes  pn  the  day  fpecificd  in  the  order, 
he  (hall  forfeit  40J.  fpr  every  day  he  contiuues  afterwards  on  the 
premifes,  and  all  his  contrafts  wi^h  the  incuQibent  are  void.  The 
king's  prerogative  to  grant  difpenfations  for  non-refidence  is  not 
affeded. 

(29)  Th^  k^"g  ^^"^  g^^^  ^  licence  to  his  chaplains  for  non-re- 
fidence,  even  whilil  they  do  not  attend  his  houfehold  ;  but  the 
chaplains  of  noblemen  are  only  excufed  during  their  aftual  attend- 
jince  upon  their  lords  or  ladies.     3  Burn.  Ec.  L.  290. 

(50)  Vi^.  the  chancellor,  vice-chancellpr,  commiffaiy,  do6lor$ 
of  the  chair,  (i.  e.  doctors  who  ufed  to  prefi.de  in  the  public 
fchools,\  and  readers  of  ledures  ;  and  under  this  defcription  only, 
can  profeflbrs  claim  an.  exemption  frpm  refidence. 

no 


Ch.  ij.  o/"  Persons.  392 

no  paifonage  houfe,  it  hath  been  holden  that  the  incum- 
bent is  bound  to  hire  one,  in  the  fame  or  fome  neighbour- 
ing parifh  (31),  to  anfwer  the  purpofes  of  refidcnce. 
For  the  more  effeclual  promotion  of  which  important  duty 
among  the  parochial  clergy,  a  provifion  is  made  by  the 
ftatute  17  Geo.  III.  c.  53.  for  raifing  money  upon  ccclefi- 
aiticai  benefices,  to  be  paid  off  by  annually  decreafing  in- 
ftallments,  and  to  be  expended  in  rebuilding  or  repairing  the 
houfes  belonging  to  fuch  benefices  (32). 


(31)  It  has  been  decided,  by  the  court  of  king's  bench,  that 
even  where  there  is  no  parfonage-houfe,  the  incumbent  is  bound 
to  refide  within  the  parifh.  Cotup.  429.  If  a  clergyman  had  one 
benefice  with  a  parfonage-houfe,  and  another  benefice  without  a 
houfe,  the  Editor  conceives  that  he  is  not  bound  to  refide  in  that 
parifu  in  which  there  is  a  houfe,  for  more  important  duties  may 
impel  him  to  relide  within  the  parifh  where  there  is  no  houfe ; 
and  that  fuch  refidence  would  exempt  him  from  the  penalties  of 
the  flatute.  But  where  the  arch-deacon  of  St.  Alban's  had  the 
living  of  Bufhey  within  his  archdeaconry,  to  whi<:h  living  there  is 
a  parfonage-houfe  belonging,  and  he  refided  in  the  parifh  of 
Bufhey,  but  not  in  the  parfonage-houfe ;  it  was  held  by  the  court 
of  king's  bench,  that  he  was  fubjefl  to  the  penalties  of  non-refi- 
dence,  though  he  was  living  within  the  limits  of  his  archdeaconry, 
to  which  dignity  there  is  no  houfe  appurtenant.  5  Burr.  2722  .  If 
then  the  Editor's  opinion  be  well-founded,  the  decifion  mufl  have 
been  different,  if  he  had  refided  in  any  other  part  of  liis  arch- 
deaconry out  of  the  parifli  of  Bufhey. 

In  thefe  cafes  now  the  incumbent  may  obtain  a  hcence  from  the 
bifnop  for  non -refidence.     See  the  preceding  note  (28). 

(32)  This  acl  enables  the  incumbent,  when  there  is  no  parfon- 
ao-e-houfe,  or  where  it  is  fo  ruinous  as  not  to  be  repaired  with 
one  year's  income  of  the  living,  to  borrow,  with  the  confent  of 
the  patron  and  ordinary',  upon  mortgage  of  the  revenue  of  the 
living,  a  fum  not  exceeding  two  years'  clear  value,  to  be  laid  out 
in  repairs,  building,  or  the  purchafe  of  a  houfe.  The  interefl  of 
the  money  borrowed,  js  to  be  repaid  by  the  incumbent  yearly,  aiidv 
5/.  per  cent,  of  the  original  fum ;  or  lol.  per  cent,  if  he  does  not 
vefide  twenty  weeks  within  a  year.  And  where  the  income  is 
100/.  a  year,  and  the  incumbent  does  not  refide  twenty  weeks 

withii* 
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We  have  ittn  that  there  is  but  one  way,  whereby  one  may 
become  a  parfon  or  vicar  :  there  are  many  ways,  by  which 
one  may  ccafe  to  be  fo.  i.  By  death.  2.  By  ctflion,  in 
taking  another  benefice.  For  by  ftatute  21  Hen.  Vlll. 
c.  13.  if  any  one  having  a  benefice  of  8/.  per  annutrti  or 
upwards,  according  to  the  prefent  vahiation  in  the  king's 
books'',)  accepts  any  other,  tlie  firll:  fhall  be  adjudged 
void,  unlei's  he  obtains  a  difpenfation  (^3),  which   no   one 

^  Cro.  Car.  456. 


Avithin  a  year,  the  patron  and  the  ordinary  are  empowered  to  un- 
dertake this  without  his  confent.  The  governor's  of  queen  Anne's 
bonnty  may  lend  money  upon  fuch  mortgages,  at  4/,  per  cent. 
intereft  ;  and  100/.  upon  a  hving  under  40/.  a  year  without  any 
intereft.  Colleges  and  other  corporations  may  lend  money  for 
this  purpofe  upon  their  own  livings,  without  intereft.  For  forms 
and  mode  of  proceeding,  confult  the  ilatute  at  large.  It  is  very 
remarkable  that,  under  this  ad:,  the  money  borrowed  was  dire6led 
to  be  difcharged  by  paying  ^l.  per  cent,  yearly  upon  the  principal 
remaining  due  ;  the  confequence  was,  that  it  would  have  been  di- 
minifhed  by  decreafing  inftallments,  which  would  have  produced 
an  infinite  feries,  or  the  whole  could  never  have  been  paid.  And 
it  required  ariOther  aft,  the"  21  Geo.  III.  c.  66.  which  was  pafled 
merely  for  the  purpofe  of  corrc6ling  this  palpable  blunder,  by 
which  ftatute,  the  original  fum  muft  be  paid,  as  ftated,  at  the  far- 
theft,  within  twenty  years. 

(33)  But  both  the  livings  muft  have  cure  of  fouls;  and  the 
ftatute  exprefsly  excepts  deaneries,  archdeaconries,  chancellorftiips, 
treafurerfhips,  chanterftiips,  prebends,  and  finecure  reftories  ;  a 
difpenfation  in  this  cafe  can  only  be  granted  to  hold  one  benefice 
more,  except  to  clerks,  who  are  of  the  privy  council,  who  may 
hold  three  by  difpenfation.  By  the  canon  law,  no  perfon  can 
hold  a  fecond  incompatible  benefice  without  a  difpenfation  ;  and 
in  that  cafe,  if  the  nrft  is  under  8/.  per  annum,  it  is  fo  far  void 
that  the  patron  may  prefent  another  clerk,  or  the  biftiop  may 
deprive  ;  but  till  deprivation,  no  advantage  can  be  taken  by  lapfe. 
So  by  leave  oi  the  biftiop  and  patron,  a  clergyman  may  hold  any 
number  of  benefices,  if  they  are  all  under  8/.  per  annum.',  except 
the  laft,  and  then,  by  a  difpenfation  under  the  ftatute,  he  may 
hold  cac  more. 

By 
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is  intitled  to  have,  but  the  chaplains  (34)  of  the  king,  and 
others  therein  mentioned,  the   brethren   and  fons  of  lords 


By  the  41ft  canon  of  1603,  the  two  benefices  muft  not  be  fai%. 
ther  diftant  from  each  other  than  30  miles,  and  the  perfon  obtain- 
ing the  difpenfation  mull  at  leaft  be  a  mailer  of  arts  in  one  of  the 
univerfities.  But  the  provifions  of  this  canon  are  not  enforced  or 
regarded  in  the  temporal  courts.  2  Black.  Rep.  968.  See  note 
14.  p.  83. 

It  had  been  doubted  whether  the  llatute  i  Geo,  1.  ft.  2.  c.  10. 
which  ena6ls  that  all  churches,  curacies,  and  chapels  augmented 
by  queen  Anne*s  bounty  fliall  become  perpetual  cures  and  bene- 
fices, had  thereby  brought  them  under  the  ftatute  of  pluralities, 
fo  as  to  produce  the  avoidance  of  other  livinp-s.  But  to  remove 
all  doubts  upon  that  fubjeft  the  7^6  Geo.  III.  c.  83.  has  declared 
that  fuch  augmented  churches  and  chapels  (hall  be  confidered  as 
prefentative  benefices,  and  that  the  licence  to  them  fliall  render 
other  livings  voidable  in  the  fame  manner  as  inftitution  to  pre- 
fentative benefices :  but  that  every  clergyman  fhould  continue  in 
quiet  poffelnon  of  any  benefices  which  he  held  in  conjunclion  with 
fuch  augmented  cures  before  the  palling  of  that  acl,  viz.  14th 
May  1796. 

(34)  The  number  of  the  chaplains  of  the  king  and  royal  family, 
who  may  have  difpenfations,  is  unlimited.  An  archbilhop  may 
have  eight,  a  duke  and  bifhop  fix,  a  marquis  and  earl  five,  a  vif- 
count  four ;  the  chancellor,  a  baron,  and  knight  of  the  garter 
three ;  a  duchefs,  marcliionefsj  countefs,  and  baronefs,  being 
widows,  two  ;  the  king's  treasurer,  comptroller,  fecretarj^,  dean 
of  the  chapel,  amner,  and  the  mafter  of  the  rolls,  two  ;  the  chief 
juftice  of  king's  bench,  and  warden  of  cinque  ports,  one.  Thefe 
chaplains  only  can  obtain  a  difpenfation  under  the  ftatute. 

If  one  perfon  has  two  or  more  of  thefe  titles  or  characters  united 
in  himfelf,  he  can  only  retain  the  number  of  chaplains  limited  to 
his  higheft  degree  ;  and  if  a  nobleman  retain  his  full  number  of 
chaplains,  no  one  of  them  can  be  difcharged,  fo  that  another 
Ihall  be  appointed  in  his  room  during  his  life.  4  Co.  90,  The 
king  may  prefent  his  own  chaplains,  /.  e.  waiting  chaplams  in  or- 
dinary, to  any  number  of  livings  in  the  gift  of  the  crown,  and 
even  in  addition  to  what  they  hold  upon  the  prefentation  of  a 
fubjecl  without  difpenfation  :  but  a  king's  chaplain  being  bene- 
ficed by  the  kir.g,  cannot  afterwards  t^U^e  a  hving  from  a  fubje£t, 

but 
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and  knights  (:}5),  and  doctors  and  bachelors  of  divinity  and 
Jaw  (36),  admitted  by  the  univerjiiies^  of  lliis  realm.  And  a 
vacancy  thus  made,  for  v/ant  of  a  difpenfation,  is  called 
ceffion  (37.)  3.  By  ccnfecration ;  for,  as  was  mentioned 
r  393  ]  before  *i,  when  a  clerk  is  promoted  to  a  bifhoprick,  ail  his  other 
preferments  are  void  the  inflant  that  he  is  confecrated. 
But  there  is  a  method,  by  the  favour  of  the  crown,  of  hold- 
ing  fuch  livings  In  commendnm,  Commenday  or  ccclefta  coni' 
mcrdatay  is  a  living  commended  by  the  crown  to  the  care  of 
a  cierk,  to  hold  till  a  proper  pallor  Is  provided  for  it.  This 
may  be  temporary  for  one,  two,  or  three  years ;  or  perpe- 
tual :   being   a  kmd  of  difpenfation  to  avoid  the  vacancy  of 


but  by  a  difpenfation  according  to  the  llatute  21   Hen.  VIIL 
c.  13.  /  29.     I  Sizik-  161. 

(35)  This  privilege  Is  not  enjoyed  by  the  brother  and  fon  of  a 
baronet,  for  the  rank  of  baronet  did  not  then  exift. 

(36)  The  words  of  the  ftatute  are,  "  all  doClors  and  bachelors 
"  of  divinity,  dodlors  of  laws,  and  bachelors  of  the  law  canon." 
Before  the  reformation,  degrees  were  as  frequent  In  the  canon 
law  as  in  the  civil  law.     Many  were  graduates  /n  ut rogue  jure,  or 
<utriufqueji!tris.    J.  U.  D.  or  juris  utriufque  doctor  ^  is  ft  ill  common 
in  foreign  univerfitics.     But  Hen.  VIII.,  in  the  27th  year  of  his 
reign,  when  he  had  renounced  the  authority  of  the  pope,  iffued  a 
mandate  to  the  univernty  of  Cambridge,  ut  nulla  legatur  palam  et 
puhlice  leS.io  in  jure  canomco  Jive  pontificioy  nee  aliquis  cujufcunque 
ennd'ttionis  homo gradutn  allquem  injludio  tllius juris pontijicii  Jufcip'tati 
aut  in  eodem  in  pojlerum  promoveatur^  quovis  modo.     Stat.  Acad. 
Cant.  p.  137.     It  is  probable  tiiat,  at  the  fame  time,  Oxford  re- 
ceived a  fimiiar  prohibition,  and  that  degrees  in  canon  law  have 
ever  fince  been  difcontinucd  in  England. 

(37)  In  the  cafe  of  a  cellion  under  the- ftatute,  the  church  is  fo 

far  void  upon  inftitution  to  the  fecond  living,  that  the  patron  may 

take  notice  of  it^  and  prefent  if  he  pleafes  :  but  there  is  great  rea- 

fon  to  think,  that  lapfe  will  not  incur  from  the  time  of  inftitution 

againft  the  patron,  unlefs  notice  be  given  him  ;  but  lapfe  will  incur 

from  the  time  of  indu6\ion  without  notice.     2  V/ilf.  200.  3  £urr, 

1504. 

the 


Ch-  II.  ^Z' Persons^  393 

the  living,  and  is  called  a  cominenda  retwere  ['^%),  There/ 
is  alfo  a  commenda  recipere,  which  is  to  take  a  benefice  de  novo, 
in  the  bifhop's  own  gift,  or  the  gift  of  fome  other  patron 
confenting  to  the  fame  \  and  this  is  the  fame  to  him  as  in- 
flitution  and  ipdudlion  are  to  another  clerk  ^.  4.  By  refig- 
nation.  But  this  is  of  no  avail,  till  accepted  by  the  ordi- 
nary \  into  whofe  hands  the  refignation  mud  be  made  •■  (39). 
5.  By  deprivation,  either,  firft,  by  fentence  declaratory  in 
the  ecclefiaftical  court,  for  fit  and  fufficient  caufes  allowed 
by  the  common  law  j  fuch  as  attainder  of  trcafon  or  felony  f, 
or  conviclion  of  other  infamous  crime  in  the  king's  courts  \ 

^  Hob.  144.  *"  Dyer.  io8.  Jenk.  ai3. 

'  Cro.  Jac.  198. 


(38)  Thefe  commendams  are  now  fcldom  or  never  granted  to 
any  but  bifhops  ;  and  in  that  cafe,  the  hifliop  is  made  commend- 
atory of  the  benefice,  while  he  continues  bifiiop  of  fuch  a  diocefe, 
as  the  objeft  is  to  make  it  an  addition  to  a  fmall  bifhoprick ;  and 
it  would  be  unreafonable  to  grant  it  to  a  bidiop  for  his  hfe,  who 
might  be  tranflated  afterwards  to  one  of  the  riclieft  fees.  See  an 
account  of  the  proceeding  in  the  great  cafe  of  commendams. 
Hob,  140.  and  CcUier^s  Ec.  H'ljl.  2  vol.' p.  710. 

(39)  It  feems  to  be  clear  that  the  bifliop  may  refufe  to  accept 
a  refignation,  upon  a  fufficient  caufe  for  his  rcfufal ;  but  whether 
he  can  merely  at  his  will  and  pleafure  refufe  to  accept  a  refignation 
without  any  caufe,  and  who  (hall  finally  judge  of  the  fulficiency  of 
the  caufe,  and  by  what  mode  he  may  be  compelled  to  accept,  arc 
quellions  undecided.     In  the  cafe  of  the  biihop  of  London  and 
I'ytche,  the  judges  in  general  declined  to  anfwer  whether  a  bifnop 
was  compellable  to  accept  a  refignation  :  one  thought  he  was  com- 
pellable by  mandamusy  if  he  did  not  fhew  fufficient  caufe ;  and 
another  obfer\ed,  if  he  could  not  be  compelled,  he  might  prevent 
any  incumbent  from  accepting  an  Irifh  bifhoprick,  as  no  one  can 
accept  a  bifhoprick  in  Ireland  till  he  has  refigned  all  his  benefices 
in  England.     But  lord  Thurlow  feemed  to  be  of  opinion  that  he 
could  not  be  compelled,  particularly  by  mandamus^  from  which 
there  is  no  appeal  or  writ  of  error.     See  3  Burn,  304.  and  the 
opinions  of  the  judges  in  Cunmngha^n^ s  Lazu  of  Simony,  though 
ill-reported. 

2  for 
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for  herefy,  inndelity  %  grofs  immorality,  and  the  like :  or> 
fecondly,  in  purfuance  of  divers  penal  ftatutes,  which  de- 
clare the  benefice  void,  for  fome  nonfeafance  or  negledt,  or 
elfe  fome  malefeazance  or  crime;  as,  for  fimony^;  for 
maintaining  any  dodlrine  in  derogation  of  the  king's  fupre- 
macy,  or  of  the  thirty-nine  articles,  or  of  the  book  of  com- 
mon-prayer"" ;  for  neglecting  after  inflitution  to  read  the 
liturgy  and  articles  in  the  church,  or  make  the  declarations 
againfl  popery,  or  take  the  abjuration  oath  "  •,  for  ufing  any 
other  form  of  prayer  than  the  liturgy  of  the  church  of  Eng- 
land ^  ;  or  for  abfenting  himfelf  fixty  days  in  one  year  from 
a  benefice  belonging  to  a  popifh  patron,  to  which  the  clerk 
was  prefented  by  either  of  the  univerfities  ^ ;  in  all  which, 
and  fimilar  cafes  y  the  benefice  is  ipfo  faclo  void,  without 
any  formal  fentence  of  deprivation. 

VI.  A  CURATE  is  thelowefl:  degree  in  the  church  ;  being 
in  the  fame  ftate  that  a  vicar  was  formerly,  an  officiating  tem- 
porary minifter,  inftead  of  the  proper  incumbent.  Though 
394  ]  there  are  what  are  called  perpetual  curacies,  where  all  the 
tithes  are  appropriated,  and  no  vicarage  endowed,  (being 
for  fome  particular  reafons  '^  exempted  from  the  (latute  of 
Hen.  IV.)  but,  inftead  thereof,  fuch  perpetual  curate  is  ap- 
pointed by  the  appropriator.  With  regard  to  the  other  fpe- 
cies  of  curates,  they  are  the  obje£ls  of  fome  particular  fta- 
tutcs,  which  ordain,  that  fuch  as  ferve  a  church  during  it's 
vacancy  fhall  be  paid  fuch  ftipend  as  the  ordinary  thinks 
reafonable,  out  of  the  profits  of  the  vacancy  ;  or,  if  that  be 
not  fufficient,  by  the  fucceflbr  within  fourteen  days  after  he 
takes  poflefllons  *:  and  that,  if  any  redor  or  vicar  nominates 
a  curate  to  the  ordinary  to  be  licenfed  to  ferve  the  cure  in 
his  abfence,  the  ordinary  (hall  fettle  his  ftipend  under  his 
hand  and   feal,  not   exceeding  50/.  per  annum y    nor   lefs 

«  Fitz.  Ahr.X.  Trial S^,  ^'  Stat.  I  Eliz.  c.  a. 

«  Stat-  31  Eliz.  c.  6.  12  Ann,  c  il.  "^  Stat,  i  W.  &  M.  c.  26. 

*  Stat.  I  Eliz.  c.  I  &  2.  13  Eliz.  c.  12.  y  6  Rep.  29, 30- 

"  Stat.  13  Eliz.  c,  li.   14  Car.  II.  ^  i  Burn.  eccl.  law.  427. 

c.  4.  t  Geo*  I.  c.  6.  *  Stat.  58  Hen.  VIII.  c.  Ii. 

than 
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than  20  A  and  on  failure  of  payment  may  fvquefter  the  pxo^ 
iiss  of  the  bcneike  ^  (40). 

'^  Stat.  12  Ann.  ft.  2.  c.  12. 


(40)  It  was  provided  in  1603,  by  canon  33,  that  if  a  blfliop 
ordains  any  perfon  not  provided  with  fome  ecclefiaftical  prefer- 
ment,, except  a  fellow  or  chaplain  of  a  college,  or  a  mailer  of  arts 
of  five  years  (landing,  who  lives  in  the  univerfity  at  his  own  expence, 
he  fliall  fupport  him  till  he  fhall  prefer  him  to  a  hving.  3  Burn. 
Ec.  L.  28.  And  the  bifhops,  before  they  confer  orders,  require 
either  proof  of  fuch  a  title  as  is  defcribed  by  the  canon,  or  a  cer- 
tificate from  fome  reftor  or  vicar,  promifing  to  employ  the  candi- 
date for  orders  hond  fide  as  a  curate,  and  to  grant  him  a  certain 
allowance,  till  he  obtains  fome  ecclefiaftical  preferment,  or  fhall 
be  removed  for  fome  fault.  And  in  a  cafe  where  the  rc6lor  of  St. 
Ann's,  Weftminfter,  gave  fuch  a  title,  and  afterwards  difmiffed 
his  curate  without  afhgning  any  caufe,  the  curate  recovered,  in  an 
aclion  of  affumpfit,  the  fame  falary  for  the  time  after  his  difmif- 
fion  which  he  had  received  before.  Coivp,  437.  And  when  the 
reftor  had  vacated  St.  Ann^by  accepting  the  living  of  Rochdale^ 
the  curate  brought  another  adlion  to  recover  his  falary  lince  the 
redor  left  St.  Ann's  ;  but  lord  Mansfield  and  the  court  held,  that 
that  adlion  could  not  be  maintained,  and  that-thefe  titles  are  onlv 
binding  upon  thofe  who  give  them,  while  they  continue  incumbent 
in  the  church  for  which  fuch  curate  is  appointed.  Doug.  137. 

The  36  Geo.  III.  c.  83.  has  given  a  power  to  the  bifhop  or 
ordinary  to  grant  an  allowance  not  exceeding  75/.  to  any  curate, 
who  fliall  be  employed  by  any  reftor  or  vicar,  or  by  any  curate  or 
incumbent  of  any  church  or  chapel,  which  has  been  augmented  by 
queen's  Anne's  bounty,  or  by  the  curate  or  incumbent  of  any  per- 
petual curacy,  although  it  has  not  been  fo  augmented. 

And  where  a  reftor  or  vicar  does  not  refide  four  months  in  the 
year  at  leaft,  the  bifhop  or  ordinary  may  grant  the  ufe  of  the  redlory; 
or  vicarage  houfe  with  the  garden  and  flable  for  one  year  to  the 
curate  for  his  aAual  refidence  in  it.  Or  he  may  grant  him  15/.  a 
year  in  lieu  of  the  re6lory  or  vicarage  houfe.  The  grant  of  the 
houfe  he  has  power  to  renew,  and  at  any  time  he  may  revoke  it, 
and  he  may  annex  to  it  fuch  conditions  as  he  fhall  think  reafon- 
^ble.  If  the  curate  refufes  to  give  up  polTefnon  at  the  determi- 
nation of  the  grant,  he  fhall  forfeit  to  his  redlor  or  vicar  all  the 
ftipend,  which  fhaU  be  or  become  due  to  hina,  and  50/.  befijdes. 

And 
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Thus  much  of  the  clergy,  properly  fo  called.  There  are 
alfo  certain  inferior  ecclefiaftical  officers  of  whom  the  com- 
mon law  takes  notice  ;  and  that,  principally  to  afiift  the  ec- 
ckTiaftical  jurifdidlon,  where  it  is  deficient  in  powers.  On 
which  officers  I  fhall  make  a  few  curfory  remarks. 

VIL  Churchwardens  are  the  guardians  of  keepers  of 
the  church,  and  reprefentatives  of  the  body  of  the  parifh^. 
They  are  fometimes  appointed  by  the  minlfter,  fometimes  by- 
the  pariffi,  fometimes  by  both  together,  as  cuftdm  dire£ls* 
They  are  taken,  in  favour  of  the   church,  to  be  for  fome 
purpofes  a  kind  of  corporation  at  the  common  law ;  that  is^ 
they  are  enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  adtions  for  them,  for  the  ufe  and 
profit  of  the  parifh.     Yet  they  may  not  wafte  the  church 
goods,  but  may  be  removed  by  the  parifh,  and  then  called 
to  account  by  action  at  the  common  law ;  but  there  Is  rio 
method  of  calling  them  to  account,  but  by  firll  remdving 
them  5  for.  none  can  legally  do  it,  but  thofc  who  are  put  in 
C  395  ]  their  place.     As  to  lands,  or    other  real  property,  as  the 
church,  church-yard,  t^c,    they  have  no   fort  of    intereft 
therein  *,  but  if  any  damage  is  done  thereto,  the  parfon  only 
or  vicar  (hall  have  the  action.     Their  office  alfo  is  to  repair 
the  churcli,  and  make  rates  and   levies  for  that  purpofe  : 
but  thefe  are  recoverable  only  in  the  ecclefiaftical  court. 
They  are  alfo  joined  with  the  overfeers  in  the  care  and 
maintenance  of  the  poor.     They  are  to  levy  ^  a  fhilling  for- 
feiture  on  all   fuch  as  do  not  repair  to  church  on  fundays 
and  holidays,  and  are  empowered  to  keep  all   perfons  or- 

c  In  Sweden  they  have  fimilar  of-     S.iernhook. /.  3.  <r.  7. 
fleers,  whom  they  cdUl  kurchio'saridndes.         '^  Stat,   i  Eliz.  c-  a. 


And  the  ordinary  has  power  to  licence  any  curate,  who  fhall  be  em- 
ployed by  any  re^ior,  vicar,  or  other  incumbent  of  a  parifh  church 
or  chapel,  although  no  nomination  fhall  have  been  made  to  him 
for  that  purpofe  :  or  he  may  revoke  his  licer.ce,  or  remove  any  curate 
for  a  reafonable  caufe,  but  fubjeiSl  to  an  appeal  to  the  archbiihop 
of  the  provice,  to  be  determined  in  a  furamary  manner. 

derly 
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derly  while  there  ;  to  which  end  it  has  been  held  that  a 
churchwarden  mayjuftify  the  pulling  off  a  man's  hat,  with- 
out being  guilty  of  either  an  aflault  or  trefpafs  ^  There 
are  alfo  a  multitude  of  other  petty  parochial  powers  com- 
mitted to  their  charge  by  divers  acts  of  parliament  ^ 

VIII.  Parish. clerks  and  fextons  are  alfo  regarded  by  the 
common  law,  as  perfons  who  have  freeholds  in  their  offices; 
and  therefore  though  they  may  be  punifhed,  y^t  they  cannot 
be  deprived,  by  ecclefiaftical  cenfures  ^.  The  parifh  clerk 
was  formerly  very  frequently  in  holy  orders,  and  fome  are 
fo  to  this  day.  He  is  generally  appointed  by  the  incum- 
bent, but  by  cuftom  may  be  chofen  by  the  inhabitants; 
and  if  fuch  cuftom  appears,  the  court  of  king's  bench  will 
grant  a  mandamus  to  the  archdeacoTi  to  fwear  him  in,  for 
the  eftablifhment  of  the  cuftom  turns  it  into  a  temporal  or 
civil  right  ^, 

•  I  Lev.  196.  tit.  churchy  churchiuarcUm.,  '■jiftallont^ 

^  See  Lambard  of  churchwardens,  at         *  a  Roll.  Abr.  234. 
the  end  of  his  elrenartha ;  and  Dr.  Burn,        *  Cro.  Cac  589. 


Vol./.  Nr. 
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CHAPTER    THE    TWELFTH. 

OF  THE  CIVIL  STATE.- 

THE  lay  part  of  his  m-sj-fty^s  fubje£ls,  or  fuch  of  the 
people  as  arc  not  comprehended  under  the  denomina- 
tion of  clergy,  may  be  divided  into  three  diftinct  flates,  the 
civil,  the  military,  and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  firfl:  and 
moll  comprehenfive  divifion,  the  civil  ftate,  includes  all  or- 
tlers  of  men  from  the  higheft  nobleman  to  the  meaneft  pea- 
fant,  that  are  not  included  under  either  our  former  divifion, 
of  clergy,  or  under  one  of  the  two  latter,  the  military  and 
maritime  flates :  and  it  may  fometimes  include  individuals  of 
the  other  three  orders;  fince  a  nobleman,  a  knight,  a  gen- 
tleman, or  a  peafant,  may  become  cither  a  divine,  a  foldier, 
or  a  feu  man. 

The  civil  ftate  confifts  of  the  nobility  and  the  common- 
alty. Of  the  nobility,  the  peerage  of  Great  Britain,  or  lords 
temporal,  as  forminj  (together  with  the  biiliops)  one  of  the 
fupreme  branches  of  the  legiHature,  I  have  before  fufficiently 
fpoken  :  we  are  here  to  confidcr  them  according  to  their  fc- 
veral  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  arc  derived  from  the 
king  as  their  fountain  ^ :  and  he  may  inftitute  what  new  titles 
he  pleafes.  Wti\zt  it  is  that  all  degrees  of  nobility  ae  not  of 
equal  antiquity.  Thofe  now  in  ufe  are  dukes,  marquefles, 
earls,  vifcounis,  and  barons  **. 

*  4  Inft.  36.3.  iequent  iiitrodinTtion  into  this  ifland,  fee 

'•  For  the  orlginnl  of  thefe  titles  on     IVlr.  iJelden'i/iV/c/  cf  honour. 
the  continent  of  Europe,  and  their  lub- 

I.  A  dukcy 
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I.  A  duhe,  though  he  be  with  us,  in  rerpe£l  of  his  title 
of  pobility,  inferior  in  point  of  antiquity,  to  many  others, 
yet  is  fuperlor  to  all  of  them  in  rank  \  his  being  the  firft 
title  of  dignity  after  the  royal  family*^.     Among  the  Saxons 
the  Latin  name  of  dukes,  duces,  is  very  frequent,  and  (Ig- 
nified,  as  among  the  Romans,  the  commanders  or  leaders 
of  their  armies,  whom  in  their  own  language  they  called 
J^epetoja  •* ;  and  in  the  laws  of  Henry  I.  (as  tranfl^ted  by 
Lambard)  we-  lind  them  called  heretochiu  But  after  the  Nor- 
man conqueft,  which  changed  the  military  polity  of  the  na- 
tion, the  kings  themfelves  continuing  for  many  generations 
iluhs  of  Normandy,  they  would  not  honour  any  fubje£ls 
with  the  title  of  duke,  till  ihe  time  of  Edward  III. ;  who, 
claiming  to  be  king  of  France,  and  thereby  lofing  theducal  in 
the  royal  dignity  (i),  in  the  eleventh  year  of  his  reign  created 
his  fon,  Edward  the  bLick  prince,  duke  of  Cornwall :  and 
many,  of  the  royal  family  efpecially,   were  afterwards  raifed 
to  the  like  honour.     However,  in  the  reign  of  queen  Eli- 
zabeth, A.  D.  1572^,  the  whole  order  became  utterly  ex- 
tin£l  \  but  it  was  revived  about  fifty  years  afterwards  by  her 
fucceflbr,  who  was  remarkably  prodigal  of  honours,  in  the 
perfon  of  George  Viliiers  duke  of  Buckingham. 


^  Camden.  Britan.  tit.  ordlr.e;.  country.     Seld.  tit.  hon.  2.  I.  12. 

**  This    is    apparently  derived    fro;Ti  ^  Camden.  Uritan.  m.  ora</!t/.     Spel- 

the  fame  root  as  the  German  hertjocf,  man.  GUJf.  191. 
the  antient  appellation  of  dukes  in  thut 


( 1 )  This  reafon  is  not  very  fatisfaftor}',  and,  in  fa<ft,  this  order 
of  nobility  was  created  before  Edward  affumed  the  title  of  king 
of  France.  Dr.  Henr)",  in  his  excellent  hiilory  of  England,  in- 
forms us,  that  "  about  a  year  before  Edward  III.  aflumed  the 
"  title  of  king  of  France,  he  introduced  a  new  order  of  nobility, 
•*  to  inflame  the  military  ardour  and  ambition  of  his  earls  and  ba- 
•*  rons,  by  creating  his  eldefl  fon  prince  Edward  duke  of  Con;- 
**  wall.  This  was  done  with  great  folemnity  in  full  parliament 
«*  at  Weftminilcr,  March  17,  A.  D.  1337."  Hen.  Hiji.  8  vol. 
135.  8vo.  edition.     See  ante^  p.  224,  note  10. 

N  n  2  2.   A  mar" 
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2.  A  marquefsy  tnarchlo^  Is  the  next  degree  of  nobility.  His 
office  formerly  was  (for  dignity  and  duty  were  never  feparated 
by  our  anceftors)  to  guard  the  frontiers  and  limits  of  tlic 
kingdom  :  which  were  called  th«  marches,  from  the  teutonic 
wordj  marche,  a  limit  :  fuch  as,  in  particular,  were  the  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an  ene- 
my's country.  The  perfons,  who  had  command  there,  were 
ealled  lords  marchers,  or  marquelfes ;  whofe  authority  was 
abolifhed  by  flatute  27  Flen.  VIIL  c.  27  :  though  the  title, 
had  long  before  been  made  a  mere  enfign  of  honour  ;  Ro- 
bert Vere,  earl  of  Oxford,  being  created  marquefs  of  Dublin, 
by  Richard  II.  in  the  eighth  year  of  his  reign. 

[  39^  3  3»  An  earl  Is  a  title  of  nobility  fo  antient,  that  it's  original 
cannot  clearly  be  traced  out.  Thus  much  feems  tolerably 
certain:  that  among  the  Saxons  they  are  called  ealdormerty 
^//^  elder  men,  fjgnifylng  the  fame  Tisfemor  ox  fenator  among 
the  Romans ;  and  alfo  fchlremen,  becaufe  they  had  each  of 
them  the  civil  governmtnt  of  a  fevcral  divifion  or  (hire.  On 
the  irruption  of  the  Danes,  they  changed  the  name  to  eorles^ 
which,  according  to  Camden  s,  fignified  the  fame  in  their 
language.  In  Latin  they  are  called  comites  (a  title  firft  ufed 
in  the  empire)  from  being  the  king's  attendants;  **  a focietats 
*'  nomen  fumpferuni^  reges  enim  tales  Jthi  ajfociant  .'*  After  the 
Norman  conqueil  they  were  for  fome  time  called  counts  or 
countees,  from  the  French  ;  but  they  did  not  long  retain  that 
name  themfelves,  though  their  (hires  are  from  thence  called 
counties  to  this  day.  The  name  of  earls  or  comites  is  now  be- 
come a  mere  title,  they  having  nothing  to  do  with  the  govern- 
ment of  the  county  ;  which,  as  has  been  more  than  once  ob- 
ferved,  is  now  entirely  devolved  on  the  (lierifF,  the  earl's  de- 
puty, or  vice-comes.  In  writs  and  commiflions,  and  other 
formal  inftruments,  the  king,  when  he  mentions  any  peer 
of  the  degree  of  an  earl,  ufually  lliles  him,  "  trufty  and  well 
•<  beloved  coujm:^  an  appellation  as  antient  as  the  reign  of 
Henry  IV. :  who  being  either  by  his  wife,  his  mother,  or 

hie 
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his  fiders,  a6lually  related  or  allied  to  every  carl  then  in  ths 
kingdom,  artfully  and  conftantly  acknowleged  that  connec- 
tion in  all  his  letters  and  other  public  ads :  from  whence 
the  ufage  has  defcenoed  to  his  fucceflbrs,  though  the  reafon 
has  long  ago  failed. 

4.  The  name  o^  vice- comes  or  vifcount  [1)  was  afterward* 
made  ufeof  as  an  arbitrary  title  of  honour,  without  any  (ha- 
dow  of  office  pertaining  to  it,  by  Henry  the  (ixth  ;  when,  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumon^ 
a  peer,  by  the  name  of  vifcount  Beaumont,  which  was  the 
firil  inftance  of  the  kind  S 

5.  A  baron  %  is  the  moft  general  and  univerfal  title  of  no- 
bility ;  for  originally  every  one  of  the  peers  of  fuperior  rank 
had  alio  a  barony  annexed  to  his  other  titles  ^  (3).  But  it  hath 

'  2lnft.  5.  ^  a  Inft.5,  6. 


(2)  Thefe  Latin  and  French  words  are  the  fame  as  fheriff  in 
Englifh.  This  proves  the  high  refpeft  that  was  fhewn  to  thii 
officer  in  ancient  times,  for  his  name  alone  was  thought  an  honour- 
able title  of  nobility.     See  note  8.  p.  346. 

(3  )  At  the  time  of  the  conquell,  the  temporal  nobility  confifted 
only  of  earls  and  barons  ;  and  by  whatever  right  the  earls  and  the 
mitred  clergy  before  that  time  might  have  attended  the  great 
council  of  the  nation,  it  abundantly  appears  that  they  afterwards 
fat  in  the  feudal  parliament  in  the  character  of  barons.  It  has 
been  truly  faid,  that,  for  fome  time  after  the  conquefl,  wealth  was 
the  only  nobility,  as  there  was  little  perfonal  property  at  that  time, 
and  a  right  to  a  feat  in  parliament  was  entirely  territorial,  or  de- 
pended upon  the  tenure  of  landed  property.  Ever  fince  the  con- 
quell,  it  is  true,  that  all  land  is  held  either  immediately  or  medi- 
ately of  the  king  \  that  is,  either  of  the  king  himfelf,  or  of  a  te, 
nant  of  the  king,  or  it  might  be  after  two  or  more  fubinfeudations. 
And  it  was  alfo  a  general  principle  in  the  feudal  fyftem,  that  every 
tenant  of  land,  or  land  owner,  had  both  a  right  and  obligation  to 
attend  the  court  of  his  immediate  fuperior.  Hence  every  tenant 
in  capttey  i.  e.  the  tenant  of  the  king,  was  at  the  fame  time  entitled 
and  bound  to  attend  the  king's  court  or  parliament,  being  th^ 
great  court  baron  of  the  aation. 

N  n  3  \\ 
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fometimes  happened  that,  when  an  antient  baron  hath  been 
raifed  to  a  new  degree  of  peerage,  in  the  courfe  of  a  few  ge- 


lt will  not  be  neceffary  for  me  here  to  enlarge  farther  upon  the 
original   principles   of  the  feudal  fyftem,  and  upon  the  origin  of 
peerage  ;  but  I  (hall  briefly  abridge  the  account  which  Selden  has 
given  in  the  fecond  part  of  his  Titles  of  Honour,  c.  5.  beginning 
at  the  17th  faction,  being  perhaps  the  cleared  and  molt  fatisfac- 
tory  that  can  be  found.     He  divides  the  time  from  the  conqueil 
into  three  periods  :   i.  From  the  conqueil  to  the  latter  end  of  the" 
reign  of  king  John.     2.  From  that  time  to  tlie  nth  of  Richard 
II.       3.   From  that  period  to  the  time  he  is  writmg,  which  may 
now  be  extended  to  the  prefent  time.  In  the  firft  period,  all,  who 
held  any  quantity  of  land  of  the'  king,  had,  without  dillinciion* 
a  right  to  be  fummoned  to  parliament ;  and  this  right  being  con- 
fined folely  to  the  king's  tenants,  of  confequence  all  the  peers  of 
parhament  during  that  period  fat  by  virtue  of  tenure  and  a  writ  of 
fum.mons. 

'  In  the  beginning  of  the  fecond  period^  that  is,  in  the  lafl  year  of 
the  reign  of  King  John,  a  diftinftion,  very  important  in  it*s  confc- 
quences,  (for  it  eventually  produced  the  lower  houfe  of  parliament, ) 
was  introduced,  viz.  a  divifion  of  thefe  tenants  into  greater  and 
lefTer  barons  :  for  king  John  in  his  magna  cJjcirta  declares, yizr/Vrnwa 
fummoneri  archiep'tfcopos,  ep'tfcopos^  ahhates^  comites^  et  majores  harone:: 
regnlJigUlatim  per  liter  as  nojlras,  et  prater eafac'iemus  fummoneri  tnge- 
nerai'i  per  vicecomites  et  ballivos  nojlros  omnes  alios,  qui  in  capite  teneni 
de  nobis  ad  certum  diem,  ^c.  See  Bl.  Mag.  Ch.  Joh.  p.  14.  It 
does  not  appear  that  it  ever  was  afcertained  what  conilituted  a 
greater  baron,  and  it  probably  was  left  to  the  king's  difcretion  to 
determine ;  and  no  great  inconvenience  could  have  refulted  from 
it's  remaining  indefmite,  for  thofe  who  had  not  the  honour  of  the 
king's  letter,  would  have  what  in  eflecl  was  equivalent,  a  general  ^ 
fummons  from  the  fheriff.  But  in  this  fecond  period  tenure  began 
to  be  difregarded,  and  perfons  were  fummoned  to  the  parliament 
by  writ,  who  held  no  lands  of  the  king.  This  continued  to  be 
the  cafe  till  the  nth  of  Rich.  II.  when  the  pra6lice  of  creating 
peers  by  letters  patent  firft  commenced. 

In  I  that  year  John  de  Beauchamp,  If  eward  of  the  houfehold  to 
Rich-  II.  was  created  by  patent  lord  Beauchamp  baron  of  Kidder* 
minfter  in  tail  male  ;  andfmce  that  time  peerages  have  been  create^ 
both  by  writ  and  patent,  without  any  regard  to  tenure  or  eftate. 

'    TUfr 
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ncrations  the  two  titles  have  defcended  differently  •,  one  per- 
haps to  the  male  defcendaiits,  toe  other  to  the  heirs  general  -, 
whereby  the  earldom  or  other  fupfjrior  title  hath  fubfi (led _ 
without  a   barony:  and    there   are   alfo  modern   inftances^j 
where  earls  and  vifcounts  have  been  created  without  annex--, 
ing  a  barony  to  their  other  honours  :  fo    that  now  the  rule 
doth  not  hold  univerfally,  that  all  peers  are  barons.  The  orir- 
ginal  and  antiquity  of  baronies  have  oecafioned  great  inquiries 
among  our  Eiigliih  antiquaries.     The  moll  probable  opinioa 
feems  to  be,   that  they  were  the  fame  with  our  prefent  lords 
of  manors  ;  to  which  the  name  of  court  baron  (which  is  the 
lord's  court,  and  incident  to  every  manor)  gives  fame  coun- 
tenance (4).     It  may  be  collefted  from  king  John's  magna 
carta  ^  that  originally  all  lords  of  manors,  or  barons,  that 
held  of  the  king  in  capite^  had  feats  in  the  great  council  or 
parliament  :  till  about  the  reign  of  that  prince  the  conflux 
of   ihem   became  fo  large  and  troublefome,  that  the  king 
was  obliged  to  divide  them,  aiid  fummon  only  the  greater 


The  king's  prerogative  of  creating  peers  by  patent  may  feem  a 
great  innovation,  or  a  violation  of  the  original  principles  of  the 
fyftem  ;  yet  it  is  one  of  tliofe  great  changes,  which  are  produced 
at  the  firll  by  a  gentle  deviation  from  the  former  pra6lice.  Foj. 
though  this  prerogative  was  not  granted  to  the  king  by  the  ex- 
prefs  authority  of  parliament,  yet  it  was  obtained  by  it's  acqui- 
efcence  ;  for  I  have  been  affured  by  Mr.  Townihend,  the  Windfor 
herald,  a  gentleman  well  acquainted  with  this  fubjeft,  that  patents 
of  nobihty  in  ancient  times  generally  Hated,  either  that  the  patent 
was  granted  by  the  affent  of  parliament,  or,  if  granted  iix  the  vaca- 
tion, they  flated  fuch  fpecial  realons  why  the  peer  was  created,  as 
it  might  be  prefumed  would  afterwards  meet  with  the  approbation 
of  the  parliament. 

(4)  Lords  of  manors,  who  had  granted  to  others  bv  fubinfeu- 
dation  part  of  that  eftate  which  they  held  of  the  kino-,  would  necef- 
farily  be  barons  ;  but  it  does  not  follow  converfely  that  a  baron  was 
of  neceflity  a  lord  of  a  manor :  for  the  king's  tenant,  who  retained 
all  the  eftate  granted  him,  and  alienated  no  part  of  it,  would  cer- 
tainly he  as  complete  a  baron  as  a  lord  of  a  manor,  * 

N  n  4  barons 
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batons  m  perfon ;  leaving  the  fmall  ones  to  be  fummoned 
by^the  fherifF,  and  (as  it  is  faid)  to  fit  by  reprefentation  in 
another  houfe  ;  which  gave  rife  to  the  reparation  of  the  two 
houfes  of  parliament »".  By  degrees  the  title  came  to  be 
confined  to  the  greater  barons,  or  lords  of  parliament  only  \ 
and  there  were  no  other  barons  among  the  peerage  but  fuch 
as  were  fummoned  by  writ,  in  refpeft  of  the  tenure  of  their 
lands  or  baronies,  till  Richard  the  fecond  firft  made  it  a 
mere  title  of  honour,  by  conferring  it  on  divers  perfons  by 
{lis  letters  patent". 

Having  made  this  fhort  inquiry  into  the  original  of  our 
feveral  degrees  of  nobility,  I  (hall  next  confider  the  manner 
in  which  they  may  be  created.  The  right  of  peerage  feet-ns 
to  have  been  originally  territorial ;  that  is,  annexed  to  lands, 
honours,  caftles,  manors,  and  the  like,  the  proprietors  and 
'  C  4^0  ]  pofleflbrs  of  which  were  (in  right  of  thofe  eftates)  allowed  to 
be  peers  of  the  realm,  and  were  fummoned  to  parliament  to 
do  fuit  and  fervice  to  their  fovereign :  and,  when  the  land 
was  alienated,  the  dignity  paflTed  with  it  as  appendent.  Thus 
the  bifhops  dill  fit  in  the  houfe  of  lords  in  right  of  fuccef- 
fion  to  certain  ancient  bp.ronies  annexed,  or  fuppofed  to  be 
annexed,  to  their  epifcopal  lands ° :  and  thus,  in  1 1  Hen.  VL, 
the  pofTeflion  of  the  caftle  of  Arundel  was  adjudged  to  con- 
fer an  earldom  on  it's  pofleflbrs.  But  afterwards,  when 
alienations  grew  to  be  frequent,  the  dignity  of  peerage  was 
confined  to  the  lineage  of  the  party  ennobled,  and  infl;ead 
of  territorial  became  perfonal.  Adlual  proof  of  a  tenure 
by  barony  became  no  longer  neceflary  to  conftitute  a  lord 
of  parliament ;  but  the  record  of  the  writ  of  fummons  to 
him  or  his  anceftors  was  admitted  as  a  fuflicient  evidence  of 
the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent:  for 
thofe  who  claim  by  prefcription  muft  fuppofe  either  a  writ  or 

»  Glib.  hift.  of  exch.  f.  3.    Seld.  tit.        •  Glan.  /.  7.  e.  i. 
fl  hon.  1.  5.  ai.  ^  Seld.  tit.  of  hon.  b.  2.  c.  9.  §  5. 

•  »  a  Inft.j.  Self!.  Jan,  Ar^gh  %.  §  66. 

^^  patent 
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patent  made  to  their  anceftors  ;  though  by  length  of  time  it 
is  loft.  The  creation  by  writ,  or  the  king*s  letter,  is  a  fum- 
mons  to  attend  the  houfe  of  peers,  by  the  ftile  and  title  of 
that  barony,  which  the  king  is  pleafed  to  confer :  that  by 
patent  is  a  royal  grant  to  a  fubjcdt  of  any  dignity  and  de- 
gree of  peerage.  The  creation  by  writ  is  the  more  antient 
wav;  but  a  man  is  not  ennobled  thereby,  unlefs  he  a£tually 
take  his  feat  in  the  houfe  of  lords  :  and  fome  are  of  opinion 
that  there  muft  be  at  leaft  two  writs  of  fummons,  and  a 
fitting  in  two  diftindl  parliaments,  to  evidence  an  heredi- 
tary barony  "^ :  and  therefore  the  moft  ufual,  becaufe  the 
fureft,  way  is  to  grant  the  dignity  by  patent,  which  enures 
to  a  man  and  his  heirs  according  to  the  limitations  thereof, 
though  he  never  himfelf  makes  ufe  of  it '.  Yet  it  is  fre- 
quent to  call  up  the  eldeft  fon  of  a  peer  to  the  houfe  of 
lords  by  writ  of  fummons,  in  the  name  of  his  father's  ba- 
rony :  becaufe  in  that  cafe  there  is  no  danger  of  his  child- 
ren's lofing  the  nobility  in  cafe  he  never  takes  his  feat  j  for 
they  will  fucceed  to  their  grandfather  (5).  Creation  by 
writ  has  alfo  one  advantage  over  that  by  patent :  for  a  per- 
fon  created  by  writ  holds  the  dignity  to  him  and  his  heirs,  r  aqi  '] 
without  any  words  to  that  purport  in  the  writ  (6) ;  but  in 

^  Whitelockeof  pari.  ch.  114.  '  Co.  Litt.  i6. 


{5)  And  where  the  father's  barony  is  limited  by  patent  to  him 
and  the  heirs  male  of  his  body,  and  his  eldeft  fon  is  called  up  to 
the  houfe  of  lords  by  writ  with  the  title  of  this  barony_,  the  writ 
in  this  cafe  will  not  create  a  fee  or  a  general  eftate  tail,  fo  as  to 
make  a  female  capable  of  inheriting  the  title,  but  upon  the  death 
of  the  father  the  two  titles  unite,  or  become  one  and  the  fame. 
Cafe  of  the  claim  to  the  barony  of  Sidney  of  Penfhurft  difallowed. 
Dorn.  Proc.  17  June  1782. 

(6)  Though  this  is  the  authority  of  lord  Coke,  it  is  now  under- 
ftood  to  be  erroneous ;  a  creation  by  writ  does  not  confer  a  fee- 
fimple  in  the  title,  but  only  an  eftate  tail  general ;  for  every  claim- 
ant of  the  title  muft  be  defcended  from  the  perfon  iirft  ennobled. 
I  WoQdd.  37. 

letters 
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letters  p^itent  there  mufl  be  vords  to  dire£l:  the  inheritance, 
elfe  the  dignity  enures  only  to  the  grantee  for  life'.  For 
a  man  or  woman  may-  be  created  noble  for  their  own  lives, 
and  the  dip^nity  not  defcend  to  their  heirs  at  all,  or  defcend 
only  to  fome  particular  heirs:  as  where  a  peerage  is  limited 
to  a  man,  and  the  heirs  male  of  his  body  by  Elizabeth  his 
prefent  Iddy,  and  not  to  fuch  heirs  by  any  former  or  future 
wife. 

Lf.t  us  next  take  a  view  of  a  few  of  the  principalincldents 
attending  the  nobility,  exclufive  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counfcliors  of  the  crown  , 
both  of  which  we  have  before  conddered.  And  firit  we 
muft  obfcrve,  that  in  criminal  caies  a  nobleman  (hall  be 
tried  by  his  peers  (7).  The  great  are  always  obnoxious  to 
popular  envy:  were  they  to  be  judged  by  the  people,  they 
might  be  in  danger  from  the  prejudice  of  their  judges; 
and  would  moreover  be  deprived  of  the  privilege  of  the 
meanefl  fubjeftg,  that  of  being  tried  by  their  equals,  which 
ts  fecured  to  all  the  realm  by  magna  carta^  c.  29.  It  is 
faid,  that  this  does  not  extend  to  biihops :  who,  though 
they  are  lords  of  parliament,  and  fit  there  by  virtue  of 
their  baronies  which  they  hold  jure  ecclefiae^  yet  are  not 
ennobled  in  blood  (^},   and   coafcquently   not  peers  wiili 

^  Co.  Lkt.  9.  16. 


(7  )  A  nobleman  is  tried  by  his  peers  only  in  treafon  and  felony, 
and  mifprifion  of  tlie  fame  ;  but  in  all  mifdemeanors,  as  libels,  riots, 
perjury,  confpiracies,  i5(c.  he  is  tried  like  a  commoner  by  a  jury. 
3  ^^3'  3^*     2  Hawke  424. 

(8)  It  has  always  appeared  to  me  that  the  reafon  given  in  the 
books,  why  bifhops  fhould  not  be  tried  in  parliament  like  the  tem- 
poral lords,  1)1%.  becaufe  they  are  not  ennobled  by  blood,  or,  as 
Seldcn  expreffes  it,  becaufe  their  honour  is  not  inheritable  {^Jud. 
in  Pari.  r.  i.),  is  unfatisfa<rtory  and  even  trifling. 

If  this  reafon  has  any  operation,  v.'hy  fliould  it  not  be  extended, 
and  deprive  them  of  all  the  rights  of  peerage  ?     A  peer  may  be 

created 
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the  nobility'".  As  to  peerefTes,  there  was  no  precedent  for 
their  trial  when  accufed  of  tre^fon  or  felony,  till  after 
Eleanor  duchefs  of  Glouceftcr,  wife  to  the  lord  protestor, 
was  accufed  of  treafon  and  found  guilty  of  witchcraft, 
in  an  ecclcfiaftical  fynod,  through  the  intrigues  of  cardinal 
Beaufort.  I'his  very  extraordinary  trial  gave  occafion  to 
a  fpecial  flatute,  20  Hen.  VI.  c.  9.  which  declares  ^the  law 
to  be,  that  peerefles,  either  in  their  own  rijjht  or  by  mar- 
riage, (hall  be  tried  before  the  fame  judicature  as  other 
peers  of  the  realm.  If  a  woman,  noble  in  her  own  riglit, 
marries  a  commoner,  (he  ftili  remains  noble  (9),  and  Ihall 
be  tried  by  her  peers  :  but  if  fhe  be  only  noble  by  nnar- 
licige,  tlien  by  a  fecond  marriage  \^ith  a  commoner,  fhe 
ioies  her  dignity  ;  for  as  by  marriage  it  is  gained,  by  mar- 
riage  it   is  alfo   loll  "(10).       Yet   if   a   duchtfs   dowager 

'"  3  Tnft.  30,  31  Staundf.  P.  C.  152. 

'  Moor.  769.  a  Inft.  5c.  6  Rep.  52.         "  Dyer.  79.     Co.  l-itt.  i6. 


created  by  patent  for  his  own  life  only  ;  and  it  cannot  be  fuj^pofed 
that  fuch  a  nobleman  would  not  be  entitled  to  a  trial  by  his  peers 
in  parliament.  If  there  were  any  trials  of  bifhops  by  a  jur)'  in 
remote  times,  the  bifhops  could  not  have  demanded  a  trial  in  par- 
lijiment  without  admitting  themfelves  fubjefl  to  a  temporal  jurif- 
didtion,  from  which  the  clergy  in  ancient  times  claimed  a  total 
exemption.  Hence  it  may  be  conjectured  the  bifhops  have  loft 
their  right  to  be  tried  in  parliament,  though  only  two  inftances 
can  be  found  of  their  being  tried  by  a  jury,  viz.  thofe  of  arcli- 
^^-iHiop  Cranmer  and  bifhop  Fifher.     2  Naiu'i.  ^g6. 

(9)  But  fhe  communicates  no  rank  or  title  to  her  hufband, 
Harg.  Co.  L'lit.  326.  ^.  There  have  been  claims,  ^nd  thefe  are 
iupported  by  authorities,  by  a  hufband  after  ifTue  to  afTume  the 
title  of  his  wife's  dignity,  and  after  her  death  to  retain  the  fame 
as  tenant  by  the  courtefy  ;  but  from  Mr.  Hargrave's  flatement  of 
this  fubjecl,  in  Co.  L'ttt.  29.  b.  n.  i.  there  is  no  probabihty  that 
fuch  a  claim  would  now  be  allowed. 

(10)  Yet  fhe  is  commonly  called  and  addrefTcd  by  the  flile  and 
title  which  fhe  bore  before  her  fecond  marriage,  but  this  is  only 
by  courtefy  ;  as  the  daughters  of  dukts,  marquifTes,  and  earls  are 

ufuallv 
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marries  a  baron,  flie  continues  a  duchefs  {llll;  for  all  the 
r  402  3  nobility   are  pares^    and   therefore    it  is    no  degradation ". 
A  peer,  or  peerefs,   (either  in  her  own  right  or  by  mar- 
riage,) cannot  be  arrefted  in   civil  cafes "" :  and  they  have 
alfo  many  peculiar  privileges  annexed  to  their  peerage  in 
the  courfe  of  judicial  proceedings.     A  peer,  fitting  in  judg- 
ment, gives   not  his  verdi6t   upon   oath,   like    an  ordinary 
juryman,  but  upon  his  honour"^:  he  anfwers  alfo  to  bills 
in  chancery  upon  his  honour,  and  not   upon  his  oath '^  5 
but  when   he  is  examined  as  a  witntfs  either  in  civil  or 
criminal  cafes,  he  muft   be  fworn  ^  (11):  for  the  refpedt, 
which  the  law  (hews  to  the  honour  of  a  peer,  does  not  ex- 
tend fo  far  as  to  overturn  a  fettled  maxim,  that  in  judici& 
non  creditur  n'lfi  juratis*.     The  honour  of  peers  Is  however 
fo  highly  tendered  by  the  law,  that  it  is  much  more  penal 
to  fpread  falfe  reports  of  them  and  certain  ocher  great  of- 
ficers of   the  realm,  than   of  other  men  :    fcandal  againft 
them  being  called  by  the  peculiar  name  o^  fcandalum  mag- 
natum,    and    fubjedled    to  peculiar  punifhments  by  divers 
antient  ftatutcs '. 

A   PEER  cannot   lofe  his  nobility,  but   by  death    or  at- 
tainder;   though  there   was  an   inftancc   in  the   reign   of 

"  alnft.50.  y  Salk.jia. 

»  Finch.  L.  2SS-    ^  Vent.  298.  ^  Cro.  Car.  64. 

^"  2  Inft.49.  '  3  ^-Jw*  I-  c.  34.  '  z  Ric.  II.  ft.  I. 

*  1  P.Wms.  146.  c.  5.     12  Ric.  n.  c.  II. 


ufually  addrefTed  by  the  title  of  lady,  though  in  law  they  are 
commoners.  In  a  writ  of  partition  brought  by  Ralph  Haward 
and  lady  Ann  Powes  his  wife,  the  court  held  that  it  was  a  mif-, 
nomer,  and  that  it  ought  to  have  been  by  Ralph  Haward  and; 
Ann  his  wife,  late  wife  of  lord  Powes  deceafed.     Dyer,  79. 

(11 )  If  he  is  examined  as  a  witnefs  in  the  high  court  of  parlia-, 
ment,  he  muft  be  fworn.  The  bifliop  of  Oxford  vras  fworn  in  the 
impeachment  of  lord  Macclesfield,  and  lord  Mansfjeld  (then  lord^ 
Stormont )  in  that  of  Mr.  Haftings. 

Edward 
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Edward  the  fourth  of  the  degradation  of  George  Nevilc 
duke  of  Bedford,  by  a£t  of  parliament  ^,  on  account  of  his 
poverty,  which  rendered  him  unable  to  fupport  his  dig- 
nity S  But  this  is  a  fingular  inllance :  which  ferves  at 
the  fame  time,  by  having  happened,  to  (liew  the  power  of 
parUament  ;  and,  by  having  happened  but  once,  to  fnew 
how  tender  the  parliament  hath  been,  in  exerting  fo  high 
a  power.  It  hath  been  faid  indeed  "*,  that  if  a  baron  waftcs 
his  eftate,  fo  that  he  is  not  able  to  fupport  the  degree,  the 
king  may  degrade  him  :  but  it  is  exprefsly  held  by  later 
authorities  %  that  a  peer  cannot  be  degraded  but  by  adt  of 
parliament* 

The  commonalty,  like  the  nobility,  are  divided  into  fe-  r  ac  I 
▼eral  degrees*,  and,  as  the  lords,  though  different  in  rank, 
yet  all  of  them  are  peers  in  refpeft  of  their  nobility,  fo 
the  commoners,  though  fome  are  greatly  fuperior  to  others, 
yet  all  are  in  law  peers,  in  rcfpecl  of  their  want  of  no- 
bility '. 

The  firft  name  of  dignity,  next  beneath  a  peer,  was  an- 
tiently  that  of  vidameSy  vice-dominiy  or  valvafors  ^  :  who  arc 
mentioned  by  our  antient  lawyers  ^^  as  viri  magnae  digni^ 
tatis  ;  and  fir  Edward  Coke  *  fpeaks  highly  of  them.  Yet 
they  are  now  quite  out  of  ufe;  and  our  legal  antiquaries 
arc  not  agreed  upon  even  their  original  or  antient  office. 

Now  therefore  the  firft  perfonal  dignity,  after  the  nobi- 
lity, is  a  hiighi  of  the  order  of  St.  George,  pr  of  the  garter : 

*  4  Tnft.  ^$$.  "  trouble  of  all  fuch  countries  where 

•  The  preamble  to  the  aft  Is  remark-  "  fuch  eftate  (hall  happen  to  be; 
able ;  "   foralmuch  as  oftentimes   it  is     "  therefore,  &c.'* 

**  feen,  that  when  any  lord  is  called  to  "*  Moor.  678. 

«'  high  eftate,  and  hath  not  convenient  *  I2  Rep.  107.     I  a  Mod.  56. 

"  livelihood  to  fupport  the  fame  dig-  ^  a  Inft.  29. 

"  nity,  it  induceth  great  poverty  and  *  Camden,  Biitan.  t  onfincj, 

"  indigence,    and    caufeth    oftentimes  *  Brafton.  /.  i,  c,  8. 

•*  great     extortion,     embracery,     and  '  2  Infl.  667. 

<*  mainten.nuce  to  be  had  ;  to  the  gre« 

1  firft 
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firft  inftituted  by  Edward  III.,  A.  D,  1344''.     Next  (but 
not  till  after  certain  o^ri^f/ dignities,  as  privy  counfellors,  the 
chancellors  of  the   excaequer  and  duchy  of  Lancafter,  the 
chief  jtiltice  of  the  king's  bench,  the  mailer  of  the  roiis, 
and   the  other  Kngiiili  judges)  follows   a  knight  banneret  ; 
who  indeed  by  ftatutes  5  Rlc.  II.  ll.  2.  c.  4.  and  14  Ric.  II. 
c.  II.  is  raniced  next  after  barons;  and  his  precedence  be- 
fore  the  younger  fons  of  vifcounts  was  confirmed  to  hiin 
by  order  of  king  James  I.,  in  the   tenth  year  of  his  reign  ^ 
But,  in  order  to   entitle  himfclf  to  this  rank,  he  mufl:  have 
been  created  by  the  knig  in  perfon,  in  the  field,   under  the 
royal  banners,  in  time  of  open  war  "*.     Elfe  he  ranks  after 
baronets ;  who  are  the  next  order ;  which  title  is  a  dignity 
of  inheritance,  created  by  letters  patent,  and   ufually  de- 
fcendible  to  the  ilFue  male.     It  was  firft  inftituted  by  king 
James   the  firft,  A,  D.  i6ii*,  in  order  to  raife  a  competent 
fum  for  the  redu£lion    of  the  province   of  Ulfter  in   Ire- 
land (12);  for  which  reafon  all   baronets  have   the  arms  of 
C  404  D  Ulfter  fuperadded   to  their  family  coat  ( 13).     Next  follow 
knights  of  the  bath  ;  an   order   inftituted  by  king  Henty  IV. 
and  revived  by  king   George  the  firft.     'ihty  are  fo  called 
from  the  ceremony  of  bathing,  the  night  before  their  cre- 
ation.    The   laft  of  thefe  inferior  nobility  are  knights  ba- 
chelors (14);  the  moft  aniient,  though  the   loweft  order  of 

.    ^  Seld.  tit.  of  hon.  2.  5.  41.  "'4  lial.  6. 

^  Ibid.  2.  II.  3. 


(12)  One  hundred  ge^ntlemen  advanced  each  one  thoufand 
pounds;  for. which  this  title  was  conferred  upon  them.  2  Rep* 
iSs/o. 

(13)  The  arms  of  Ulfter  are,  a  hand  gules,  or  a  bloody  hand 
in  a  field  argent. 

(14)  The  moft  probable  derivation  of  the  word  bachelor  is 
from  bas  and  chevalier,  an  inferior  knight ;  and  thence  latinized 
into  the  barbarous  word  baccalaureus.     Ducange   Bac. 

The  loweft  graduates  in  the  univerfities  are  ftiled  bachelors,  and 
were,  till  lately,  addreffed  with  fir  before  their  fumame  j  as  in 

Lathi 
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knighthood  amongfl  us :  for  we  have  an  inftance  "  of  king 
Alfred's  conferring  this  order  on  his  fon  Athelilan.     The 
cuftom  of  the   antient  Germans   was  to  give  their  young 
men  a   fhield  and    a  lance  in  the  great  council  :  this  was 
equivalent  to  the  toga  vtr'ilis  of  the  Romans  :  before  this 
they  were  not  permitted  to  bear  arms,  but  were  accounted 
as  part  of  the  father's  houfehold  ;  after  it,  as  part  of  the 
community".     Hence  fome  derive  the  ufage   of  knighting, 
which  has  prevailed  all  over  the  weftern  world,  fmce  it's 
reduction  by  colonies  from  thofe  northern  heroes.     Knights 
are  called  in  Latin  tquites  aurati :  aurati,  from  the  gilt  fpurs 
they    wore;     and    equites,    becaufe   they  always  ferved  on 
borfeback:  for  it  is  obfervable  p,  that  almod  all  nations  call 
their  knights  by  fome  appellation  derived  from  an  horfe  ( 1 5  j. 
They  are  alfo  called  in  our  law  militest  becaufe  they  formed 
a  part  of  the  royal  army,  in  virtue  of  their  feudal  tenures  ; 
one  condition  of  which  was,  that  every  one  who  held  a 
knight's  fee  immediately  under  the  crown  (which  in  Ed- 
ward the  fecond's  time  '^  amounted  to  20/.  per  annum  J  was 
obliged  to  be  knighted,  and  attend  the  king  in  his  wars, 
or  fine  for    his    non-compliance.      The    exertion  of    this 
prerogative,    as  an  expedient  to  raife  money  in  the  reign 
of  Charles  the  firft,  gave  great  oiFcnce  :  though  warranted 
bylaw,  and  the  recent  example  of  queen  Elizabeth  (16): 

■"\^'ill.  Malmfb.  B.  2.  p  Camd.  ibid.     Co.  Litt.  74. 

''  'I'ac.  de  Alorib.  Gcrpf  13-  "^  Stat,  d:  milit.     J  Ed.  II. 


Latin  they  are  ftill  called  dom'nii.  It  is  fomewKat  remarkable,  that 
whilft  this  feudal  word  has  long  been  appropriated  to  lingle  men, 
another  feudal  term  of  higher  dignity/,  ^'/z.  baron,  fhould,  in  legal 
language,  be  applied  to  thole  who  are  married. 

(15)  It  does  not  appear  that  the  Enghfli  v/ord  knight  has  any 
reference  to  a  horfe ;  for  knight,  or  cnilit  in  the  Saxon,  fignified 
puer^fefviiSy  or  attendant.     2  Selcl.  tit,  hon,  c.  5./.  33. 

(16)  Confiderablf^  fees  accrued  to  the  king  upon  the  perform- 
ance of  the  ceremony.  Edward  VI.  and  queen  Elizabeth  had 
appointed  commiiTioners  to  compound  with  all  perfons,  who  had 
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but  it  was  by  the  ftatutc  16  Car.  I.  c.  16.  abollfhed ;  and  this 
kind  of  knighthood  has,  fince  that  time,  fallen  into  great 
difregard.  / 

These,  fir  Edward  Coke  fays',    are  all  the  names  of 

dignity  in  this  kingdom,  efquires  and  gentlemen  being  only 

names  of  ivorjhlp.     But  before  thefe  laft  the  heralds  rank  all 

L  405  ]  colonels,  ferjeants  at  law,  and  do£lors  in  the  three  learned 

prof e  (lions  *. 
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•  The  rules  of  precedence  in  Eng- 
land may  be  reduced  to  the  following 
table :  in  which  thofe  marked  *  are 
entitled  to  the  rank-  here  allotted  them, 

by  ftatute  31   Hen.  VIII.   c.  10. 

marked  f,  by  ftatute  1  W.  &  M.  c.  0,1. 

marked  jj,  by  letters  patent  9,  10, 

and  14  Jac.  I.  which  fee  in  Seld.  tit. 


of  hon.  II.  5.  46.  and  II.  11.  3. * 

marked  I,  by  ancient  ufage  and  efta- 
blifhed  ciiftom ;  for  which  fee  (amon^ 
others)  Camden's  Britannia,  tit.  ordincs. 
Milles's  catalogue  of  honour,  edit.  1610, 
and  Chamberlayne's  prefcnt  State  of 
England,  p.  3.  ch.  3. 


TABI.t      OF       PrECEDENCK. 

*  The    king's    children    and    grand-     *  The  king's  uncles. 

children.  *-____  nephews, 

*-__-_  l^ethren.  *  Archbilhop  of  Canterbury!^!?). 

*  Lord 


lands  to  the  amount  of  40/.  a  year,  and  who  declined  the  honour 
and  expence  of  knighthood.  Charles  the  firft  followed  their  ex- 
ample ;  upon  which  Mr.  Hume  artfully  remarks,  that  "  nothing 
**  proves  more  plainly,  how  ill-difpofed  the  people  were  to  the 
'*  meafures  of  government,  than  to  obferve,  that  they  loudly 
*'  complained  of  an  expedient,  founded  on  pofitive  ftatute,  and 
**  warranted  by  fuch  recent  precedents."  6  Vol.  296. 

(17)  It  is  faid,  that  before  the  conqueft,  by  a  conftitution  of 
pope  Gregory,  the  two  archbifhops  were  equal  in  dignity,  and  in 
the  number  of  bifliops  fubjeft  to  their  authority  ;  and  that  WiUiam 
the  conqueror  thought  it  prudent  to  give  precedence  and  fuperiority 
to  the  archbifliop  of  Canterbury  ;  but  Thomas  archbifhop  of  York 
was  unwilling  to  acknowledge'  his  inferiority  to  Lanfranc  arch- 
bifhop of  Canterbury,  and  appealed  to  the  pope,  who  referred  the 
matter  to  the  king  and  barons  j  and  in  a  couocil  held  at  Windfor- 

caitle. 
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Esquires  and  gentlemen  are  confounded  together  by  fir 
Edward  Coke,  who  obferves  ',  that  every  efquire  is  a  gentle- 


>=J 


O      (U 

-5  ^ 


*  Lord  chancellor  or  keeper,  if  a  baron. 

*  Archbifhop  of  York. 

*  Lord  treafurer.  -\ 

*  Lord  prefidentof  the  council- >  if  barons. 

*  Lord  privy  feal.  J 

*  Lord  great  chamberlain.   But 
fee  private  ftat.  I  Geo.  I.  c.  3. 

*  Lord  high  conftable. 

*  Lord  marfhall. 

*  Lord  admiral. 

*  Lord  fleward  of  the  houfehold. 

*  Lordchamberlainofthehoufe- 

hold. 

*  Dukes. 

*  Marquefles. 
1^  Dukes'  eldeft  fons. 

*  Earls. 

I  Marqueffes'  eldeft  fons. 
f  Dukes'  younger  fons. 

*  Vifcounts. 
I  Earls'  eldeft  fons. 
\  M.irquefles'  younger  fons. 

*  Secretary  of  Hate,  if  a  bifhop. 

*  Eifhop  of  Loudon. 

*  -  —  -  -  Durham. 
*--.-_  Winchefter. 


*  Biftiops. 

*  Secretary  of  ftate,  if  a  baron. 

*  Barons. 

f  Speaker  of  the  houfe  of  commons, 
f  1  .ords  commiffioners  of  tlie  great  feal. 

I  Vifcounts'  eldeft  fons, 

^  Earls'  younger  fons.  , 

f  Borons'  eldeft  funs. 

II  Knights  of  the  Garter. 
H   Privy  counfellors. 

II   Chancellor  ei  the  exchequer. 

II   Chancellor  of  the  duchy. 

II   Chief  juftice  of  the  king's  bench. 

11   Mafter  of  the  rolls. 

II  Chief  juftice  of  the  common  pleas. 

II   Chief  baron  of  ihe  exchequer. 

II   Judges,  and  barons  of  the  coif. 

II   Knights  bannerets,  royal, 

II   Vifcounts'  younger  fons. 

II   Barons'  younger  fons. 

II   Baronets. 

II   Knights  bannerets. 

j^  Knights  of  the  Bath. 

I  Knights  bachelors. 

II  Baronets'  eldeft  fons. 
II   Knighis'  eldell  fons. 

II  Baronets' 
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caftk;,  they  decided  in  favour  of  the  archbifliop  of  Canterbury. 
Godw,  Comm.  de  Praful.  66^, 

But  the  archbifhops  of  York  long  afterwards  refufed  to  ac- 
quiefce  in  this ,  decifion,  for  bifhop  Godwin  relates  a  curious 
and  ludicrous  flruggle,  which  took  place  in  the  reign  of  Hen.  II. 
above  one  hundred  years  afterwards,  between  Roger  archbifliop 
of  Yorkj  and  Richard  archbifliop  of  Canterbury,  for  the  chair 
fon  the  right  hand  of  the  pope's  legate.  lb.  79.  Perhaps  to  this 
decifion,  and  their  former  equality,  we  may  refer  the  prefent 
diftinAion  between  them  ;  vi%»  that  the  archbifliop  of  Canterbury 
is  primate  of  all  England,  and  the  archbifliop  of  York  is  primate 
of  England. 

Vol.  I.  O  o  man. 
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man,  and  a  gentleman  is  defined  to  be  one  qui  arma  geritf 
who  bears  coat  armour,  the  grant  of  which  adds  gentility  to 
a  man's  family :  in  like  manner  as  civil  nobility,  among  the 
Romans,  was  founded  in  the  jus  imaginurriy  or  having  the 
image  of  one  anccflor  at  leaft,  who  had  borne  fome  curule 
office.  It  is  indeed  a  matter  fomewhat  unfettled,  what  con- 
llitutes  the  diftindlion,  or  who  is  a  real  efauire  ;  for  it  is  not 
an  eftate,  however  large,  that  confers  this  rank  upon  it's 
owner.  Camden,  who  was  himfelf  a  herald,  diftinguiflies 
them  the  moft  accurately  ;  and  he  reckons  up  four  forts  of 
them  ^  :  i.  The  eldeit  fons  of  knights,  and  their  eldeft  fons 
in  perpetual  fucceflion  ".  2.  The  eldeft  fons  of  younger  fons 
of  peers,  and  their  eldeft  fons  in  like  perpetual  fuccefiion : 
both  which  fpecies  of  efqulres  fir  Henry  Spelman  entitles 
armigeri  nataliiii"",  3.  Efquires  created  by  the  king's  letters 
patent,  or  other  inveftiture  (18) ;  and  their  eldeft  fons.  4.  Ef- 

H  Baronets'  younger  fons»  \  Gentlemen. 

D   Knights'  younger  fons.  \  Yeomen. 

\  Colonels.  \  Tradefinen. 

\  Serjeants  at  law.  \  Artificers. 

\  Doftors.  \  Labourers. 
\  Efquires. 

N.  B.  Married  women  and  widows  feflional  or  official ;  —  and  unmarried 

are  entitled  to  the  fame   rank  among  women  to  the  fame  rank  as  their  elded 

each   other,   as   their   hufcands   woirld  brothers  would  bear  among  men,  diir- 

refpe£lively  have  born  between  them-  ing  the  lives  of  their  fathers, 
felves,  except  fuch  rank  is  merely  pro- 

t  a  Inft.  668.  "  a  Inft.  667.  ^  GlofT.  43. 


(18)  This  creation  has  long  been  difufed.  Efquires  thus  created 
were  invefted  calcarlbus  arge?iiaiis,  to  diftinguifli  them  from  the 
equites  auratt.  In  the  life  of  Chaucer,  we  are  told  that  he  was 
created  fcutiferto  Edward  III.  Scutifer  is  the  fame  as  armiger  ; 
and  our  word  efquire  is  derived  hom/cutum,  or  the  French  e/cu  a 
fhield. 

In  the  two  lall  heraldic  proceffions  at  the  funerals  of  lord  Nel- 
fon  a"nd  Mr.  Pitt,  mafters  in  chancery  and  ferjeants  at  law  had 
precedence  before  knights,  bachelors  and  mailers  in  chancery 
had  the  place  inferior  to  ferjeants  at  law. 

The 
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quires  by  virtue  of  their  offices  :  as  juftlces  of  the  peace,  and 
others  who  bear  any  office  of  truft  under  the  crown  (19). 
To  thefe  may  be  added  the  efquires  of  knights  of  the  bath, 
each  of  whom  conftitutcs  three  at  his  inftallation:  and  all 
foreign,  nay,  Irlffi  peers  *,  fox  not  only  thefe,  but  the  eldeft 
fons  of  peers  of  Great  Britain,  though  frequently  titular 
lords,  are  only  efquires  in  the  law,  and  muft  be  fo  named  in 
all  legal  proceedings  ^  (20).  As  iox gentlemen.^  fays  fir  Thomas 
Smith  y,  they  be  made  good  cheap  in  this  kingdom :  for 
whofoever  (ludieth  the  laws  of  the  realm,  v/ho  ftudieth  in 
the  unlverfitles,  who  profefleth  the  liberal  fciences,  and  (to 
be  Ihort)  who  can  live  idly,  and  without  manual  labour, 
and  will  bear  the  port,  charge,  and  countenance  of  a  gen- 
tleman, he  fhall  be  called  mailer,  and  fhall  be  taken  for  a 

^  3  Inft.  30.     2  Inft.  667.  ^  Commonw.  of  Eng.  b.  i.  c  20. 


The  heralds  fav.  that  admirals  and  caDtalns  in  the  navv.  and 
generals,  colonels,  and  officers  in  the  army,  have  no  rank  or  place 
affigned  them  in  a  proceffion. 

(19)1  cannot  but  think  that  this  is  too  extenfive  a  defcription 
of  an  efquire,  for  it  would  beRow  that  honour  upon  every  excife- 
man  and  cuftom-houfe  officer ;  it  probably  ought  to  be  limited  to 
thofe  only  who  bear  an  office  of  truft  under  the  crown,  and  who 
are  ftiled  efquires  by  the  king  in  their  commiffions'  and  appoint- 
ments ;  and  all  I  conceive  who  are  once  honoured  by  the  king 
with  the  title  of  efquire,  have  a  right  to  that  diftinction  for 
life. 

(20)  It  is  rather  remarkable  that  the  learned  Judge  fiiouldhave 
forgotten  to  mention  another  clafs  of  efquires,  viz.  barrifters.  Sir 
Henry  Spelman  is  of  opinion  that  their  claim  to  this  title  is 
founded  in  ufurpation,  for  with  fome  fpleen  he  informs  us,  certc 
altera  h'lnc  faculo  nom'inat'ijfimus  in patr'id jiir'ifconfulius^  atate provec" 
tior,  etlam  munere gaudens  publico  et  pradiis  ampli/Jtmis,  generofi  titulo 
henefe  hahuit ;  forte.,  quodtogata  gen  ft  magis  tunc  conveniret  civilis  ilia 
appellatio  quam  cajlrenjis  altera,  Glo[f.  ijoc.  Arm.  But  this  length 
of  enjoyment  has  eftablifhed  fuch  a  right  to  this  diftindion,  that 
the  court  of  common  pleas  refufed  to  hear  an  affidavit  read,  be- 
caufe  a  barriiler  named  in  it  was  not  called  an  efquire.  i  Wilf, 
244. 

O  o  2  gentle* 
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gentleman  (21).  A  yeoman  is  he  that  hath  free  land  of 
forty  {hillings  by  the  year;  who  was  anriently  thereby  qua- 
C  407  ]  ^^^^^  ^^  ferve  on  juries,  vote  for  knights  of  the  fliire,  and 
do  any  other  ad,  where  the  law  requires  one  that  is  prebus 
et  Ugalis  homo  ^. 

The  reft  of  the  commonalty  are  tradefmeriy  artificer s^  and 
laburers\  who  (as  well  as  all  others)  muft  in  purfuance  of 
the  ilatute  i  Htn.  V.  c.  5.  be  ftiled  by  the  name  and  addi- 
tion of  their  eftate,  degree,  or  myftery,  and  the  place  to 
which  they  belong,  or  where  they  have  been  converfant,  in 
-all  original  writs  of  adions  perfonal,  appeals,  and  indid- 
ments,  upon  which  procefs  of  outlawry  may  be  awarded 
(22);  in  order,  as  it  fhould  feem,  to  prevent  any  clandef- 
tine  or  miftaken  outlawry,  by  reducing  to  a  fpecific  cer- 
tainty the  perfon  who  is  the  obje6t  of  its  procefs  (23). 

2  a  Inft.  668. 


(21)  The  eldeft  fon  has  no  prior  claim  to  the  degree  of  gentle- 
man ;  for  it  is  the  text  of  Littleton,  that  "  every  fon  is  as  great  a 
<*  gentleman  as  the  eldeft.'*     Se&.  210. 

(22)  Informations  in  the  nature  of  quo  ivarranto,  are  not  within 
the  ftatute  ot  additions,     i  Wilf.  244. 

(23)  Thefe  are  the  ranks  and  degrees  into  which  the  people  of 
England  are  divided,  and  which  were  created,  and  are  preferved, 
for  the  reciprocal  proteftion  and  fupport  of  each  other.  But  to 
excite  difcontent,  and  to  ftir  up  rebellion  againft  all  good  order 
and  peaceful  government,  a  propofition  has  lately  been  induftri- 
oully  propagated,  vt%.  that  all  men  are  by  nature  equal.  If  this 
fubjedl  is  confidered  even  for  a  moment,  the  very  reverfe  will  ap- 
pear to  be  the  truth,  and  that  all  men  are  by  nature  unequal.  For 
though  children  come  into  the  world  equally  helplefs,  yet  in  a 
few  years,  as  foon  as  their  bodies  acquire  vigour,  and  their  minds 
and  paiTions  are  expanded  and  developed,  we  perceive  an  infinite 
difference  in  their  natural  powers,  capacities,  and  propenlities ; 
and  this  inequality  is  ftill  further  iacreafed  by  the  inftrudion 
whicii  they  happen  to  receive. 

Independent  of  any  pofitive  regulations,  the  unequal  induftry 
and  virtues  of  men  muft  neceffarily  create  unequal  rights.     But 

10  it 
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it  is  faid  that  all  men  are  equal  becaufe  they  have  an  equal  right 
to  juftice,  or  to  the  pofTeffion  of  their  rights.  This  is  a  felf-evi- 
dent  truth,  which  no  one  ever  denied,  and  it  amounts  to  no- 
thing more  than  to  the  identical  propofition,  that  all  men  have 
equal  rights  to  their  rights  ;  for  when  different  men  have  perfedl 
and  abfolute  rights  to  unequal  things,  they  are  certainly  equal 
with  regard  to  the  perfection  of  their  rights,  or  the  juftice  that  is 
due  to  their  refpedlive  claims.  This  is  the  only  fenfe  in  which 
equality  can  be  applied  to  mankind.  In  the  moft  perfe6l  repub- 
lic that  can  be  conceived  in  theory,  the  propofition  is  falle  and 
mifchievous ;  the  father  and  child,  the  mafter  and  fervant,  the 
judge  and  prifoner,  the  general  and  common  foldier,  the  reprefenta- 
tive  and  conflituent,  muft  be  eternally  unequal,  and  have  un- 
equal rights. 

And  where  every  office  is  elective,  the  moft  virtuous  and  the 
beft  qualified  to  difcharge  the  duties  of  any  office,  have  rights 
and  claims  fuperior  to  others. 

One  celebrated  philofophcr  has  endeavoured  to  prove  the  natu- 
ral equality  of  mankind,  by  obferving,  "  that  the  weakeft  has 
•*  ftreHgth  enough  to  kill  the  ftrongeft,  either  by  fecret  machina- 
"  tions,  or  by  confederacy  with  others,  that  are  in  the  fame  dan- 
•*  ger  with  himfelf."     Hobbes^s  Lev.  c.  xiii. 

From  fuch  a  doftrine,  fupported  by  fuch  reafons,  we  cannot  be 
furpriled  at  the  confequences,  when  an  attempt  is  made  to  reduce 
it  to  practice. 

Subordination  in  every  fociety  is  the  bond  of  it's  exiftence  ; 
the  higheft  and  the  loweft  individuals  derive  their  ftrength  and  fe- 
curity  from  their  mutual  affiftance  and  dependence  ;  as  in  the  na- 
tural body,  the  eye  cannot  fay  to  the  hand,  I  have  no  need  of  thee  ; 
nor  again,  the  head  to  the  feet,  I  have  no  need  of  you.  Milton  was  fo 
convinced  of  the  neceffity  of  fubordination  and  degrees,  that  he 
makes  Satan,  even  when  warring  againft  the  king  of  heaven,  ad- 
drefs  his  legions  thus : 

If  not  equal  all,  yet  free, 
Equally  free  :  for  orders  and  degrees 
Jar  not  with  liberty,  but  well  confift,  B.  5.  /.  790. 

And  this  is  alfo  beautifully  dcfcribed  by  Shakefpeare,  who 
every  where  makes  his  beft  characters  utter  tho.  mcft  juft  and 
corred  fentiments  refpeding  juftice,  liberty,  and  good  govern- 
ment. 

0  o  3  Tak 
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Take  but  degree  awa}^  untune  that  firing, 

And  hark  what  difcord  follows,  each  thing  meet* 

In  mere  oppugnancy. 

Strength  would  be  lord  of  imbecihty, 

And  the  rude  fon  would  llrike  the  father  dead. 

Force  would  be  right,  or  rather  right  and  wrong, 

Between  whofe  emdlefs  jar  juftice  refidcs. 

Would  lofe  their  names,  and  fo  would  juftice  too. 

Tro'd.  and  Crejf.  ^th  fcene. 

Family  din:in<flions  when  atchiered  by  meritorious  actions  com- 
mand the  reverence  of  all  mankind,  iv  ysvstj  yap  sivo-i  ^oKoi/c-iv,  ©k 
frap;ta  Tpoyovo-'v  ap£T»  KaiTXoyTOf.      Arift.  Eth.  Lib.  5.  c,  I, 

To  be  well-born  is  to  inherit  wealth  acquired  by  the  virtues  of 
our  anceftors. 

True  liberty  refults  from  making  every  higher  degree  accellible 
to  thofe  who  are  in  a  lower,  if  virtue  and  talents  are  there  found 
to  deferve  advancement. 

No  one  in  this  happy  countiy  is  for  ever  condemned  to  con- 
tinue in  the  lewell  rank  or  cajl,  but  whilft  he  does  his  duty  in  that 
flation^  in  which  it  has  pleafed  God  originally  to  place  hira,  he 
may  prove  that  he  is  deferving  of  advancement  to  a  higher  ftep 
in  the  gentle  gradation  of  a  free  conftitution. 

Such  is  the  excellence  of  the  Englifh  government,  that  the  fon 
of  the  loweft  peafant  may  rife  by  his  merit  and  abilities  to  the" 
higheft  llations  in  the  church,  law,  army,  navy,  and  in  every  de- 
partment of  the  ftate,  nor  is  ther;i  any  limit  to  the  accumulation 
of  his  wealth  by  honeft  induftry. 

The  doftrine,  that  all  men  are,  or  ought  to  be,  equal,  is  little 
lefs  contrary  to  nature,  and  deftru6tive  of  their  happinefs,  than 
the  invention  of  Procruftes,  who  attempted  to  make  men  equal 
\>Y  ftretching  the  limbs  of  fome,  and  loping  off  thofe  of  others. 

But  the  experiment  has  been  tried,  and  the  refult  has  hitherto 
been  (an  awful  warning  to  the  world)  a  rapid  fucceffion  of  aflafli- 
nations,  judicial  murders,  profcriptions,  and  ufurpation. 

Ceterum  I'lhertas  etfpec'iofa  nom'tna pratexuniur  ;  nee  quifquam  alic' 
num  fcrvitium  et  dom'inat'ionem  fihi  coneupivify  ut  non  eadem  IJla  voca^ 
bula  ujurparet*     Tac.  Hi  ft.  iv.  c.  73. 
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CHAPTER  THE  THIRTEENTH. 


OF  THE  xMILITARY  AND  MAP>.ITIiME 

STATES. 


■nr^HE  military  ftate  includes  the  whole  of  the  foHIery ; 
"^     or,  fuch  perfons  as  are  peculiarly  appointed  among 
the  reft  of  the  people  for  the  fafeguard  and  defence  of  the 
realm. 

In  a  land  of  liberty  it  Is  extremely  dangerous  to  make  a 
diftindl  order  of  the  profeflion  of  arms.  In  abfolute  monar- 
chies this  is  neceflary  for  the  fafety  of  the  prince,  and  arifes 
from  the  main  principle  of  their  conftitution,  which  is  that 
of  governing  by  fear ;  but  in  free  ftates  the  profeflion  of  a 
foldier,  taken  fingly  and  merely  as  a  profeflion,  is  juftly  an 
object  of  jealoufy.  In  thefe  no  man  fhould  take  up  arms, 
but  with  a  view  to  defend  his  country  and  it*s  laws :  he 
puts  not  off  the  citizen  when  he  enters  the  camp ;  but  it  is 
becaufe  he  is  a  citizen,  and  would  wifh  to  continue  fo,  that 
he  makes  himfelf  for  a  while  a  foldier.  The  laws  there- 
fore ana  conftitution  of  thefe  kingdoms  know  no  fuch  ftate 
as  that  of  a  perpetual  ftanding  foldier,  bred  up  to  no  other 
profeflion  than  that  of  war  :  and  it  was  not  till  the  reign  of 
Henry  VII.,  that  the  kings  of  England  had  fo  much  as  a 
guard  about  their  perfons. 

Oo  4  Ih 
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In  the  time  of  our  Saxon  anceftors,  as  appears  frorr!  Ed- 
ward the  conieflbr's  laws*,  the  military  force  of  this  king- 
don.  was  in  the  hands  of  the  dukes  or  heretocns,  who  were 
conftituted  through  every  province  and  county  in  the  king- 
dom; being  taken  out  of  the  prmciprl  nobility,  and  fucn  as 
were  moft  remarkable  for  being  "  fapieniess  fideles^  et  anU 
<*  mofi'^  Their  duty  was  to  lead  and  r.jgulate  the  Englifh 
C  4^9  3  armies,  with  a  very  unlimited  power;  ^^ prout  eis  vifum  fu- 
**  erit^  ad  honorem  coronae  et  utilitatem  regni.'*  And  becaufe 
of  this  great  power  they  were  elected  by  the  people  in  their 
full  affembly,  or  folkmote,  in  the  fame  manner  as  fherifFs 
wereele6ted:  following  ftill  that  old  fundamental  maxim 
of  the  Saxon  conftitution,  that  where  any  ofBcer  was  in- 
trufted  with  fuch  power,  as  if  abufed  might  tend  to  the 
-  oppreflion  of  the  people,  that  power  was.  delegated  to  him 
by  the  vote  of  the  people  themfelves^  So  too,  among  the 
antient  Germans,  the  anceftors  of  our  S.^xon  forefathers, 
they  had  their  dukes  as  well  as  kings,  with  an  indt-pt- ndent 
power  over  the  military,  as  the  kings  had  over  the  civil  ftate. 
The  dukes  were  elective,  the  kings  hereditary  :  for  fo  only 
can  be  confiftently  underftood  that  paflage  of  Tacitus  % 
**  reges  ex  nobilitate^  duces  ex  viriute fumtmt  ;^'  in  conflituting 
their  kings,  the  family  or  blood  royal  was  regarded  ;  in 
chufing  their  dukes  or  leaders,  warlike  merit :  juft  as  Csefar 
relates  of  their  anceftors  in  his  time,  that  whenever  they 
went  to  war,  by  way  either  of  attack  or  defence,  they  eleBed 
leaoers  to  command  them  ^.  This  large  (hare  of  power, 
thus  conferred  by  the  people,  though  intended  to  preferve 
the  liberty  of  the  fubje6l.  was  perhaps  unreafonably  detri- 
mental to  the  prerogative  of  the  crown  :  and  accordingly 
we  find  a  very  ill  ufe  made  of  it  by  Edric  duke  of  Mercia, 

*  e.  de  heretochtls.  LL.  Ediv.  Cotifejf.  ibid.    See  alfo  Bede, 

**  "  IJli  -vero  viri  eligtinfur  per  com-  eccl.  htji.  I.  5.  *.  lO. 

"  munt  i-mjiliui^^  pro  communi  utilitate  ^  De  morib.  Germ,  'J. 

**   regpiy  per  pro'vincias  et  fatrias  univer-  **  "   Qjuum  helium  civitas  aut  illati/my 

i*  fas,  et  per  Jingtilos  comitatus,  in  plena  "  defendit  ant  inferty  magijlratus  qui  ei 

''  folkmote .yftcut  et  vicecomites^  provinci-  "  bello  praejint    deligunturJ*     J)e   belL 

"  arum    et    comitatuum    eligi    debent**  Call,  I.  6.  c,  %%> 

in 
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in  the  reign  of  king  Edmund  Ironfide  ;  who,  by  his  office 
of  duke  or  heretoch,  was  entitled  to  a  large  command  in 
the  k-ng's  army,  and  by  his  repeated  treacheries  at  laft  trans- 
ferred the  crown  to  Canute  the  Dane. 

It  feems  univerfally  agreed  by  all  hiflorians,  that  king 
Alfred  firll  fettled  a  national  militia  in  this  kingdom,  and  by 
his  prudent  difcipline  made  all  the  fubje^ls  of  his  dominion 
foldiers  :  but  we  are  unfortunately  left  in  the  dark  as  to  the 
particulars  of  this  his  fo  celebrated  regulation  ;  though,  from 
what  was  laft  obfcrved,  the  dukes  feem  to  have  been  left  in  [  410  3 
poflefTion  of  too  large  and  independent  a  power :  which  en- 
abled duke  Harold,  on  the  death  of  Edward  the  confcfibr, 
though  a  ftranger  to  the  royal  blood,  to  mount  for  a  fhort 
fpace  the  throne  of  this  kingdom,  in  prejudice  of  Edgar 
AzhcVwg  the  rightful  heir. 

Upon  the  Norman  conqueft  the  feodal  bw  was  introduced 
here  in  all  it's  rigour,  the  whole  of  which  is  built  on  a  military 
plan.  I  (hall  not  now  enter  into  the  particulars  of  that  con- 
ftitution,  which  belongs  more  properly  to  the  next  part  of 
our  commentaries ;  but  fhall  only  obferve,  that  in  confe- 
queiicc  thereof  all  the  lands  in  the  kingdom  were  divided 
into  what  were  called  knights*  fees,  in  number  above  fixty 
thoufand  (  t  )  j  and  for  every  knight's  fee  a  knight  or  foldier, 
milfs,  was  bound  to  attend  the  king  in  his  wars,  for  forty  days 
in  a  year  (2);  in  which  fpace  of  time,  before  war  was  reduced 
to  afcience,  the  campaign  was  generally  finlihed,  and  a  king- 
dom either  conquered  or  victorious^,  By  this  means  the  king 

•  The  Poles  are,  even  at  this  day,  lb  be  compelled  to  ferve  above  fix  weeks, 
tenacious  of  their  ancient  conflitutisn,  or  forty  days,  in  a  year.  Mod.  Un. 
tliat  their  pofpolite,  or  militia,  cannot     Hift.  xxxiv.  12. 


(i)  6o,2r5. 

(2)  We  frequently  read  of  half  a  knight,  or  other  aliquot  part, 
as  for  fo  much  land  three  knights  and  a  half,  &c.  were  to  be  re- 
turned ;  the  fraftion  of  a  knight  was  performed  by  a  whole  knight 
who  ferved  half  the  time,  or  other  due  proportion  of  it. 

had, 
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had,  without  any  expenfe,  an  army  of  fixty  thoufand  men  al- 
ways ready  at  his  command.  And  accordingly  we  find  one, 
among  the  laws  of  William  the  conqueror  ^,  which  in  the 
king's  name  commands  and  firmly  enjoins  the  perfonal  at- 
tendance of  all  knights  and  others;  *<  quod  haheant  et  tene- 
««  ani  Je  femper  In  armts  et  equts^  ut  decei  et  oportet :  et  quod 
**  femper  fmt  prompti  et  parati  ad  ferv'iiium  fuum  mtegrum 
<*  nobis  expkndum  ei  peragendum^  cum  opus  adfuerit^  fecu?idu7K 
•*  quod  debent  de  feodis  et  tenement  is  fuis  de  jure  nobis  facer cf 
This  perfonal  fervice  in  procefs  of  time  degenerated  into 
pecuniary  commutations  or  aids,  and  at  laft  the  military  part 
(3)  of  the  feodal  fyftem  was  aboliihed  at  the  reftoration, 
by  ftaiute  12  Car  II.  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  cafe  of  domeftic  infurrec- 
tions,  or  the  profpe6l  of  foreign  invafions.  Befides  thofe,  who 
by  their  military  tenures  were  bound  to  perform  forty  days 
[  411  ]  fcrviceinthefieldjfirft  theaffizeof  arms,  enafleds  27Hen.II. 
and  afterwards  the  ftatutc  of  Winchefter '^j  undef  Ed- 
ward I.,  obliged  every  man,  according  to  his  eftate  and  de- 
gree to  provide  a  determ.inate  quantity  of  fuch  arms  as  were 
then  in  ufe,  in  order  to  keep  the  peace  :  and  conftables 
were  appointed  in  all  hundreds  by  the  latter  ftatute,  to  fee 
that  fuch  arms  were  provided.  Thefe  weapons  were 
changed  by  the  ftatute  4  &  5  Ph.  &  M.  c.  2.  into  others 
of  more  modern  fervice  :  but  both  this  and  the  former  pro- 
viiions  were  repealed  in  the  reign  of  James  I.  ^  While  thefe 
continued  in  force,  it  was  ufual  from  time  to  time  for  our 
princes  to  iflue  commiffions  of  array,  and  fend   into  every 

^  c.  58.     See  Co.  Litt.  75,  76.  '  Stat.     1  Jac.  I.  c  25.     2i   Jac.  T, 

s  Hoved.yf.  Z).  1181.  c.  a8. 

*  1^  Edw.  I.  C.6. 


(3)  The  military  or  warlike  part  of  the  feudal  fyftem  was  abo- 
iifhed,  when  perfonal  fervice  was  difpenfed  w.ith  for  a  pecuniary 
commutation,  as  early  as  the  reign  of  Henry  II.  But  the  military 
tenures  Hill  remained  till  12  Car.  II.  c.  24.     See  2  vol.  p.  7Y- 

county 
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county  officers  in  whom  they  could  confide,  to  mufler  and 
array  (or  fet  in  military  order)  the  inhabitants  of  every  dit- 
tri£i: ;  and  the  form  of  the  commifTion  of  array  was  fcttl.d 
in  parliament  in  the  5  Hen.  IV.,  fo  as  to  prevent  the  infer- 
tion  therein  of  any  ncv/  penal  claufes  ^,  But  it  was  alfo 
provided  *  that  no  man  fhould  be  compelled  to  go  out  of  the 
kingdom  at  any  rate,  nor  out  of  his  fhire  but  in  cafes  of 
urgent  necefTity  ;  nor  fliould  provide  foldiers  unlefs  by  con- 
fent  of  parliament.  About  the  reign  ef  king  Henry  the 
VIII.,  or  his  children,  lieutenants  began  to  be  introduced  ", 
as  (landing  reprefentatives  of  the  crown,  to  keep  the  coun- 
ties in  military  order;  for  we  find  them  mentioned  as 
known  officers  in  the  ftatute  4  &  5  Ph.  &  M.  c.  3.  though 
they  had  not  been  then  long  in  ufe,  for  Camden  fpcaks  of 
them"  in  the  time  of  queen  Elizabeth,  as  extraordinary 
magiftrates  conflituted  only  in  times  of  difficulty  and  danger. 
But  the  introdu6i;ion  of  thefe  commiffions  of  lieutenancy, 
which  contained  in  fubflance  the  fame  powers  as  the  old 
commiffions  of  array,  caufed  the  latter  to  fall  into  difuie. 

In  this  flate  things  continued,  till  the  repeal  of  the  ftatutes 
of  armour  in  the  reign  of  king  James  the  firft  :  after  which 
when  king  Charles  the  firft  had,  during  his  northern  expedi- 
tions, ifTued  commiffions  of  lieutenancy,  and  exerted  fome 
military  powers,  which,  having  been  long  exercifed,  were 
thought  to  belong  to  the  crown,  it  became  a  queliion  in  the 
long  parliament,  how  far  the  power  of  the  militia  did  inhe- 
rently refide  in  the  king  ;  being  now  unfupported  by  any  fta-  [4123 
tute,  and  founded  only  upon  immemorial  ufage.  This  quef- 
tion,  long  agitated,  with  great  heat  and  refentment  on  both 
(ides,  became  at  length  the  im.mediate  caufe  of  the  fatal  rup- 
ture between  the  king  and  his  parliament :  the  two  houfes 
not  only  denying  this  prerogative  of  the  crown,  the  legality 
of  which  perhaps  might  be  fomewhat  doubtful ;  but  alfo  feif- 
ing  into  their  own  hands  the  entire  power  of  the  militia,  the 
illegality  of  which  ftep  could  never  be  any  doubt  at  all. 

*  Rufliwoith.  part  3.  page  662,  667.  25  Ediv.  III.  ft.  5.  c.  8. 
$€t  8  Rym.  374,  &c.  "  15  Rym.  75. 

*  Sut.     I  Edw,  ITl.  ft.  2.  c.  5  &  7.         »  £rit.  103.  Edit.  1594. 
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Soon  after  the  reftoratlon  of  king  Charles  the  fecond, 
when  the  military  tenures  were  abolifhed,  it  was  thought 
proper  to  afcertain  the  power  of  the  militia,  to  recognize  the 
fole  right  of  the  crown  to  govern  and  command  them,  and  to 
put  the  whole  into  a  more  regular  method  of  military  fubor- 
dination":  and  the  order,  in  which  the  militia  now  (lands  by 
law,  is  principallv  built  upon  the  ftatutes  which  were  then 
enabled.  It  is  true  the  two  laft  of  them  are  appsrently  re- 
pealed ;  but  many  of  their  provifions  are  re  enav*>ed,  with 
the  addition  of  fome  new  regulations,  by  the  preient  militia 
laws  ;  the  general  fcheme  of  which  is  to  difcipline  a  certain 
number  of  the  inhabitants  of  every  county,  chofen  by  lot  for 
three  years  (4) ;  and  officered  by  the  lord  lieutenant ,  th-t  deputy 
lieutenants,  and  other  principal  landholders,  under  a  com- 
miffioii  from  the  crown.  They  arc  not  compf^Uable  to  march 
out  of  their  counties,  unlefs  In  cafe  of  invufion  or  a6t:ual  re- 
bellion within  the  realm,  (or  any  of  it's  dominions  or  terri- 
tories P,)  nor  in  any  cafe  compellable  to  m-irch  out  of  the 
kingdom  (;).  They  are  to  be  extrcifed  at  ftated  times  :  and 
their  dik.p..ne  in  general  is  liberal  and  eafy  ;  but  when 
drawn  out  into  actual  fervice,  they  are  fubject  to  the  rigours 
of  martial  law,  as  necefTiry  to  keep  them  in  order.  This  is 
the  conftitutional  fecurity,  which  our  laws  ^  have  provided 

*>  13  Car.  II.  c.  6.     14  Car.  II.  c.^.         *3  a  Geo.   III.  c.    ao.     9    Geo.  III. 
15  Car.  II.  c.  4.  c.  42.     16  Geo.  III.  c.  3.     18  Geo.  III. 

p  Stat.  16  Geo.  III.  c.  3.  c.  14  &  59.     19  Geo.  III.  c.  7a. 


(4)  And  now  for  five  years  by  the  26  Geo.  III.  c.  107.  f.  24. 
which  has  reduced  into  one  aft  the  former  ftatutes  relating  to  the 
militia. 

(5)  By  26  Geo.  III.  c.  107.  f.  95.  in  all  cafes  of  adual  inva- 
fion,  or  upon  imminent  danger  thereof,  and  in  all  cafes  of  rebel- 
lion or  infurreftion,  it  fliall  be  lawful  for  his  majefty,  the  occafion 
being  firft  communicated  to  parliament,  if  fitting,  if  not  fitting, 
declared  in  council,  and  notified  by  proclamation,  to  order  the 
militia  to  be  embodied,  and  to  dire6l  them  to  be  led  by  their  re, 
fpeftive  officers  into  any  parts  of  this  kingdom ;  but  neither  the 
whole,  or  any  part,  (hall  be  ordered  to  go  out  of  Great  Britain. 
See  the  regulations  refpeiSting  the  militia,  ftated  at  large  in  Burtii 
tit.  Militia, 

for 
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for  the  public  peace,  and   for   prote£lIng  the  realm  againft 
foreign  or  domeftic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops 
and  more  regular  difcipline  were  elleemed  to  be  neceflary, 
than  could  be  expedted  from  a  mere  militia.  And  therefore 
at  fuch  times  more  rigorous  methods  were  put  in  ufe  for  the 
raifing  of  armies  and  the  due  regulation  and  difcipline  of  the  [  4^3  1 
foldiery  :  which  are  to  be  looked  upon  only  as  temporary 
cxcrefcences  bred  out  of  the  diftemper  of  the  ftate,  and  not  as 
any  part  of  the  permanent  and  perpetual  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  fettled  principles, 
but  is  entirely  arbitrary  in  it's  decifions,  is,  as  fir  Matthew- 
Hale  obferves  ^,  in  truth  and  reality  no  law,  but  fomething 
indulged  rather  than  allowed  as  a  law.  The  neceflity  of  order 
and  difcipline  In  an  amy  is  the  only  thing  which  can  give  it 
countenance  ;  and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace,  when  the  king's  courts  are  open  for  all  perfons 
to  receive  juftice  according  to  the  laws  of  the  land.  Where- 
fore Thomas  earl  of  Lancafter  being  condemned  at  Ponte- 
fradt,  15  Edw.  II.,  by  martial  law,  his  attainder  was  re<- 
verfed  i  Edw.  III.,  becaufe  it  was  done  in  time  of  peace  "■. 
And  it  is  laid  down  %  that  if  a  lieutenant,  or  other,  that  hath 
commifllon  of  martial  authority,  doth  in  time  of  peace  hang 
or  otherwife  execute  any  man  by  colour  of  martial  law,  this  is 
murder ;  for  it  is  againfl  magna  carta '.  The  petition  of  right  ** 
moreover  enaifbs,  that  no  foldier  fhall  be  quartered  on  the 
fubjedl  without  his  own  confent  ^ ;  and  tiiat  no  commifTion 
(hall  iflue  to  proceed  within  this  land  according  to  martial 
law.  And  whereas,  after  the  relloration,  king  Charles  the 
fecond  kept  up  about  five  thoufand  reguiar  troops,  by  his 
own  authority,  for  guards  and  garrifons  ;  which  king  James 
the  fecond  by  degrees  increafed  to  no  lefs  than  thirty  thou- 
fand, all  paid  from  his  own  civil  lift  ;  it  was  made  one  of  the 

*  Hift.  c.  L.  c.».  c.  I. 

*■  aBrad.Appetid.  59.  /  ^  Thus,  in   Paland,  no   foldier  can 

*  3  Inft.  52.  beqi:ariered  upon  tlie  gentry,  the  only 

*  cap.  29.  freemen  in  that  republic.     Mod.  Univ. 
"  3  Car.  I.  See  alfu  Stat.  31  Car.  II.  Hilt.xxxiv.  23. 
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aiticles  of  the  bill  of  rights'",  that  the  raifing  or  keeping  a 
Handing  army  within  the  kingdom  in  time  of  peace,  unlefs 
it  be  wiih  confent  of  parliament,  is  againft  law. 

But,  as  the  faHiion  of  keeping  (landing  armies  (which 
was  firft  introduced  by  Charles  VII.  in  France,  A.  Dm 
£  414  ]  '445"^)  ^^s  of  late  years  univerfally  prevailed  over  Europe, 
(though  fome  of  it^s  potentates,  being  unable  themfelves  to 
maintain  them,  are  obliged  to  have  recourfe  to  richer  powers, 
and  receive  fubfidiary  penficns  for  that  purpofe,)  it  has  alfo  | 
for  many  years  pad  been  annually  judged  neceflary  by  our 
3egiflature,  for  the  fafety  of  the  kingdom,  the  defence  of  the 
pofleffions  of  the  crown  of  Great  Britain,  and  the  prefeiva- 
tion  of  the  balance  of  power  in  Europe,  to  maintain  even  in 
time  of  peace  a  (landing  body  of  troops,  under  the  command 
.  of  the  crown;  who  are  however  ipfo  facto  difbanded  at  the 
expiration  of  every  year,  unlefs  continued  by  parliament. 
And  it  was  ena<5led  by  (latute  10  W.  III.  c.  i.  that  not  more 
than  twelve  thoufand  regular  forces  (hould  be  kept  on  foot 
in  Ireland,  though  paid  at  the  charge  of  that  kingdom  ; 
which  permifflon  is  extended  by  (latute  8  Geo.  III.  c.  13. 
to  16,235  men  in  time  of  peace. 

To  prevent  the  executive  power  from  being  able  to  op- 
prefs,  fays  baron  Montefquieu%  it  is  requi(ite  that  the  armies 
with  which  it  is  entruded  (hould  confifl:  of  the  people,  and 
have  the  fame  fpirit  with  the  people  ;  as  was  the  cafe  at 
F-ome,  till  Marius  new-modelled  the  legions  by  enlifting  the 
rabble  of  Italy,  and  laid  the  foundation  of  all  the  military  ty- 
rztnny  that  enfued.  Nothing  then,  according  to  thefe  princi- 
ples, ought  to  be  more  guarded  againd  in  a  free  (late,  than 
makinty  the  military  power,  when  fuch  a  one  is  neceflary  to 
be  kept  on  foot,  a  body  too  di(lin6l  from  the  people.  Like 
ours  it  fhould  wholly  be  com.pofed  of  natural  fubje£ls ;  it 
ought  only  to  be  enliiled  for  a  (hort  and  limited  time-,  the 
foldiers  alfo  fhould  live  intermixed  with  the  people  j  no  fepa« 

-    "■•  Stat.  I  W.&.  M.ft.  2.  c.  z.  «  Sp.  L.  ii.  6. 

w  Robertfon,  Cha.  V.  i.  94. 
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rate  camp,  no  barracks,  no  inland  fortrefTes  (hould  be  al- 
lowed (6).  And  perhaps  it  might  be  ftill  better,  if,  by  dif- 
miffing  a  dated  number  and  enlifting  others  at  every  renewal 
of  their  ter(n,  a  circulation  could  be  kept  up  between  the 
army  and  the  people,  and  the  citizen  and  the  foldier  be  more 
intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  afl  of 
parliament  likewife  pafles,  "  to  punifh  mutiny  and  defertion, 
**  and  for  the  better  payment  of  the  army  and  their  quarters."  [  415  3 
This  regulates  the  manner  in  which  they  are  to  be  difperfed 
among  the  feveral  inn- keepers  and  victuallers  throughout  the 
kingdom  ;  and  eftablifties  a  law  martial  for  their  government. 
By  this,  among  other  things,  it  is  enadled,  that  if  any  officer 
or  foldier  {hall  excite,  or  join  any  mutiny,  or,  knowing  of 
it,  (hall  not  give  notice  to  the  commanding  officer ;  or  (hall 
defert  or  lift  in  any  other  regiment,  or  fle.^p  upon  his  poft, 
or  leave  it  before  he  is  relieved,  or  hold  correfpondcnce  with 
a  rebel  or  enemy,  or  ftrike  or  ufe  violence  to  his  fuperior 
officer,  or  (hall  difobey  his  lawful  commands  :  fuch  of- 
,  fender  {hall  fufFer  fuch  punifhment  as  a  court  martial  {hall 
inflict,  though  it  extend  to  death  itfelf. 

However  expedient  the  moft  {lri£V  regulations  may  be  iri 
time  of  actual  war,  yet  in  times  of  profound  peace,  a  little 
relaxation  of  military  rigour  would  not,  one  fhould  hope, 
be  productive  of  much  inconvenince.  And,  upon  this  prin- 
ciple, though  by  our  ftanding  laws  ^  (dill  remaining  in  force, 
though  not  attended  to)  defercion  in  time  of  war  is  made 

y  Stat.  18  Hen.  VI.  c.  19.     2  &  3  Edw.  VI.  c.  2. 


(6)  Since  this  was  written,  with  a  genuine  love  of  liberty,  by 
the  author,  experience  has  proved,  that  the  moil  formidable  enemy 
which  the  people  of  England  have  to  dread,  is  their  own  lawlefs 
mobs.  Care  ought  therefore  to  be  taken,  that  foldiers  may  never 
become  familiar  with  the  people  in  great  towns,  left  they  fhould 
be  more  inclined  to  join,  than  to  quell  a  riot.  Nam  tieque  qules 
gentium  fine  armisf  neque  armaftnejlipcndns^  ne  que Jltpendia fine  tr'ihu' 
iisf  haberi  ^ueunt*     Tac,  Hifl.  iv.  c,  7^. 

felon  y^ 
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felony  without  benefit  of  clergy,  and  the  ofFence  Is  triable 
by  a  jury  and  before  juflices  at  the  common  law :  yet,  by 
our  militia-laws  before  mentioned,  a  much  lighter  punifh- 
Hient  is  infli6led  for  defertion  in  tim.e  of  peace.  So,  by  the 
Roman  law  alfo,  defection  in  time  of  war  was  punifhcd  with 
death  but  more  mildly  in  time  of  tranquillity  ^.  But  our 
mutiny  a(St  makes  no  fuch  diftinclion  :  for  any  of  the  faults 
above  mentioned  are  equally  at  all  times,  punifhible  with 
death  itfelf,  if  a  court  martiil  (hall  think  proper.  This  dif- 
cretionary  power  of  the  court  martial  is  indeed  to  be  guided 
by  the  diredions  of  the  crown  ;  which  wi^h  regard  to  mili- 
tary offences, has  almoftan  abfolutelegiflative  power*.  '*  His 
**  majefty,  fays  the  a61:,  may  form  articles  of  war,  and  confti- 
"  tute  courts  martial,  with  power  to  try  any  crime  by  fuch 
<«  articles,  and  infli6l  penalties  by  fentence  or  judgment  of 
<*  the  fame,'*  A  vafl  and  moft  important  truft  !  an  unli- 
mited power  to  create  crimes,  and  annex  to  them  any 
t  416  3  punifhments,  not  extending  to  life  or  limb  !  Thefe  are  in- 
deed forbidden  to  be  infh^led,  except  for  crimes  declared 
to  be  fo  punlfliable  by  this  a£l ;  which  crimes  we  have 
jufl  enumerated,  and,  among  which,  we  may  obferve  that 
any  difobedience  to  lawful  commands  is  one.  Perhaps  in 
fome  future  revifion  of  this  a6t,  which  is  in  many  refpedla 
haftily  penned,  it  may  be  thought  worthy  the  wifdom  of 
parliament  to  afcertain  the  limits  of  miUtary  fubje£lion,  and 
to  enaifi:  exprefs  articles  of  war  for  the  government  of  the 
army,  as  is  done  for  the  government  of  the  navy  ;  efpecially 
as,  by  our  prefent  conftitution,  the  nobility  and  gentry  of 
the  kingdom,  who  ferve  their  country  as  militia  officers,  are 
annually  fubje£led  to  the  fame  arbitrary  rule,  during  their 
time  of  cxercife. 

One  of  the  greatefi;  advantages  of  our  Engllfh  law  is,  that 
not  only  the  crimes  themfelves  which  it  punifhes,  but  alfo 
the  penalties  which,it  infli£ls,  are  afcertained  and  notorious : 
nothing  is  left  to  arbitrary  difcretion  ;  the  king  by  his  judges 
difpenfes  what  the  law  has  previoufly  ordained  j  but  is  not 

2  FJ.  49. 16.5.  another  annual  a6l  "  for  the  regulation 

*  A  like  power  over  the  marines  is    "  of  his  majefty's  marine  forces  while 
jiven  to  the  lords  of  the  admiralty,  by    «  on  Ihore." 

hlmfelf 
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himfelf  the  legiflator.  How  much  therefore  is  it  to  be  re- 
gretted that  a  fet  of  men,  whofe  bravery  has  fo  often  pre- 
ferved  the  liberties  of  their  country,  fliould  be  reduced  to  a 
ftate  of  fervitude  in  the  midft  of  a  nation  of  freemen  !  for  fir 
•Edward  Coke  will  inform  us  ^,  that  it  is  one  of  the  genuine 
marks  of  fervitude,  to  have  the  law,  which  is  our  rule  of 
action,  cither  concealed  or  precarious  :  **  mifera  eft  fervitus 
•*  ubijus  ejl  va^um  aut  incQgnitum"  Nor  is  this  flate  of  fer- 
vitude quite  confident  with  the  maxims  of  found  policy  ob- 
'ferved  by  other  free  nations.  For,  the  greater  the  general 
•liberty  is  which  any  ftate  enjoys,  the  more  cautious  has  it 
ufually  been  in  introducing  flavery  in  any  particular  order 
or  profeffion.  Thefe  men,  as  baron  Montefquieu  obferves  ^^ 
feeing  the  liberty  which  o.thers  polTefs,  and  which  they  them- 
felves  are  exluded  from,  are  apt  (like  eunuchs  in  the  eaftern 
.feraglios)  to  live  in  a  itate  of  perpetual  envy  and  hatred  to- 
wards the  reft  of  the  communky  ;  and  indulge  a  malignant 
pleafure  in  contributing  to  deftroy  thofe  privileges,  to  which 
•they  can  never  be  admitted.  Hence  have  many  free  flates, 
.by  departing  from  this  rule,  been  endangered  by  the  revolt 
of  their  flaves:  while,  in  abfolute  and  defpotic  governments  [  417  3 
where  no  real  liberty  exifts,  and  confequently  no  invidious 
comparifons  can  be  formed,  fuch  incidents  are  extremely  rare. 
Two  precautions  are  therefore  advifed  to  be  obferved  in  all 
prudent  and  free  governments  :  i.  To  prevent  the  introduc- 
tion of  flavery  at  all :  or,  2.  If  it  be  already  introduced,  not 
to  intruft  thofe  flaves  with  arms ;  who  will  then  find  them- 
felves  an  overmatch  for  the  freemen.  Much  lefs  ought  the 
foldiery  to  be  an  exception  to  the  people  in  general,  and  the 
only  ftate  of  fervitude  in  the  nation. 

But  as  foldiers,  by  this  annual  acl:,  are  thus  put  in  a  worfe 
condition  than  any  other  fubjecls,  fo  by  the  humanity  of  our 
ftanding  laws,  they  are  in  fome  cafes  put  in  a  much  better. 
By  ftatute  43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raifed 
in  every  country  for  the  relief  of  foldiers  that  are  fick,  hurt, 
;ind  maimed  :  not  forgetting  the  royal  hofpital  at  Chelfea,  for 
fuch  as  are  worn  out  in  their  duty.  Officers  and  foldiers, 
that  have  been  in  the  king's  fervice,  are  by  feveral  ftatutes, 

»  4  Inft.  332.  ^  Sp.L.  15. 1 z. 
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cnaded  at  the  clofe  of  feveral  wars,  at  liberty  to  ufe  any 
trade  or  occupation  they  are  fit  for,  in  any  town  in  the  king- 
dom, (except  the  two  univerfities,)  notwithftanding  any  fta- 
tute,  cuftom,  or  charter  to  the  contrary  (7).  And  foldiersin 
adual  military  fervice  may  make  nuncupative  wills,  and  dif- 
pofe  of  their  goods,  wages,  and  other  perfonal  chattels> 
without  thofe  forms,  folemnities,  and  expenfes,  which  the 
law  requires  in  other  cafes  c.  Our  law  does  not  indeed  ex- 
tend this  privilen^  fo  far  as  the  civil  law  ;  which  carried  it  to 
an  extreme  that  borders  upon  the  ridiculous.  For  if  a  fol- 
dier,  in  the  article  of  death,  wrote  any  thing  in  bloody  let- 
ters on  his  {hield,  or  in  the  duft  of  the  field  with  the  fword,  it 
was  a  very  good  military  teftament  d.  And  thus  much  for  the 
military  ftate,  as  acknowledged  by  the  laws  of  England  (8). 

*  Stat.   29  Car.  II.  c.  3.     5  W,  III.  in  pvlvere  infcrlpferinf  gladio  fuo^  ipjo 

C  21.  §  6.  tempore  quOj    in   praelicy   •oitiae  fort  em 

•*   Si  viil'ttes  quid  in  clypeo  Uteris  fan'  derelinquunty   bujujmodi   voluntatem  Jit' 

guine  fuo  rutilantibus    adnoiaverint^  aut  bilem  ejfe  oportet.     Cod.6'21»lS» 

(7)  By  the  42  Geo.  III.  c.  69.  all  ofEcers,  foldiers,  and  ma- 
riners, who  have  been  employed  in  the  king's  fervice  flnce  1784, 
and  have  not  deferted,  and  their  wives  and  children,  may  exercile 
any  trade  in  any  town  in  the  kingdom,  and  fhall  not  be  removed 
till  they  are  adlually  chargeable.  The  fame  privilege  is  extended 
to  all  of&cers  and  foldiers,  who  have  ferved  in  the  militia  or  the 
fencible  regiments,  and  have  been  honourably  difcharged.  % 

But  any  two  juftices  of  the  county  or  place  may  examine  any 
fuch  perfon  with  regard  to  his  legal  fettlement,  who  fhall  make 
oath  thereof;  and  the  juftices  fhall  give  fuch  peifon  an  attefted 
copy  of  his  affidavit,  which  fliall  afterwards  be  admitted  as  evi- 
dence of  fuch  fettlement. 

(B)  It  is  now  fully  eftablifhed,  that  neither  the  full  pay  nor  half 
pay  of  an  officer,  or  any  perfon  in  a  military  or  naval  character, 
can  in  any  inilance  he  affigned  before  it  is  due ;  as  the  object  of 
fuch  pay  is  to  enable  thofe  who  receive  it  to  be  always  ready  to 
ferve  their  country  with  that  decency  and  dignity  which  their  re- 
fpecTiive  ftations  and  characters  require.  4  7",  R.  2^S.  N.  BL  628. 

This  is  a  law  founded  upon  found  policy  and  general  convenf-* 
ence,  in  wifdom  and  a  regard  to  the  great  interefls  of  the  comrau*** 
nity,  upon  the  principle,  of  two  evils  chufe  the  leafl. 

It  may  be  a  hardfhip  or  an  evil  to  a  poor  officer,  that  he  cannot 
borrow  money  for  himfelf  and  his  family,  aadgive  a  fecurity  upott 
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The  maritime  ftate  is  nearly  related  to  the  former,  though 
much  more  agreeable  to  the  principles  of  our  free  conftitu- 
tion.     The  royal  navy  of  England  hath  ever  been  it's  greateft.  [  418  ] 
defence  and  ornament  \  it  is  it's  antient  and  natural  ftrength  ^ 
the  floating  bulwark  of  the  ifland ;  an  army,  from  vi^hich> 
however  ftrong  and  powerful,  no  danger  can  ever  be  appre- 
hended to  liberty  :  and  accordingly  it  has  been  affiduoufly  cul- 
tivated, even  from  the  earliell:  ages.     To  fo  much  perfedion 
was  our  naval  reputation  arrived  in  the  tvvelfth  century,  that 
the  code  of  maritime  laws,  which  are  called  the  laws  of 
Oleron,  and  are  received  by  all  nations  in  Europe  as  the 
ground  and  fubftruction  of  all  their  marine  conftitutions,  was 
confefledly  compiled  by  our  king  Richard  the  firft,  at  the  ifle 
of  Oleron  on  the  coaft  of  France,  then  part  of  the  pofTeflions 
of  the  crown  of  England  e.     And  yet,  fo  vaftly  inferior  v^ere 
our  anceftors  in  this  point  to  the  prefent  age,  that  even  in  the 
maritime  reign  of  queen  Elizabeth,  fir  Edward  Coke  ^  thinks 
it  matter  of  boaft,  that  the  royal  navy  of  England  then  con- 
fifted  of  three  and  thirty  (hips.     The  prefent  condition  of  our 
marine  is  in  great  meafure  ov/ing  to  the  falutary  provifionsof 
the  ftatutes,  called  the  navigation  acts  ;  whereby  the  conftant 
increafe  of  Englifh  fnipping  and  feamen  was  not  only  en- 
couraged but  rendered  unavoidably  neceflary.     By  the  ftatute 
5  Ric.  11.  c.  3.  in  ofder  to  augment  the  navy  of  England, 
then  greatly  diminiflied,  it  was  ordained,  that  none  of  the 
king's  liege  people  fhould  fiiip  any  merchandize  out  of  or  into 
the  realm  but  only  in  (hips  of  the  king's  ligeance,  on  pain  of 
forfeiture.     In  the  next  year,  by  ftatute  6  Ric.  II.  c.  8.  this 
wife  provifion  was  enervated,  by  only  obliging  the  merchants 
to  give  Englifh  fhlps  (if  able  and  fufficient)  the  preference. 
But  the  moft  beneficial  ftatute  far  the  trade  and  commerce  of 
thefe  kingdoms  is  that  navigation-a6t,  the  rudiments  of  which 
were  firft  framed  in  1650  s,  with  a  narrow  partial  view  :  being 

*  4  Inft.  144.  Coutumes  de  la  rr.er.  %.  e  Soobell.  13a. 

^  4  Inft.  50. 

his  future  pay  ;  yet  it  would  be  a  much  greater  evil  to  the  public 
iervice,-if  officers,  when  called  out,  were  deftitute  of  the  means 
of  ferving  their  country  from  the  want  of  proper  habiliments  or 
accoutrements. 

P  p  2  intended 
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intended  to  mortify  our  own  fugar  i (lands,  which  were  difaf- 
feded  to  the  parliament  and  ftill  held  out  for  Charles  II.,  by 
flopping  the  gainful  trade  which  they  then  carried  on  with  the 
Dutch  h  J  and  at  the  fame  time  to  clip  the  wings  of  thofe 
our  opulent  and  afpiring  neighbours.  This  prohibited  all 
fliips  of  foreign  nations  from  trading  with  any  Englifh  plan- 
[  419  ]  tations  without  licence  from  the  council  of  ftate.  In  1651  * 
the  prohibition  was  extended  alfo  to  the  mother  country : 
and  no  goods  were  fuffered  to  be  imported  into  England,  or" 
any  of  its  dependencies,  in  any  other  than  Englifli  bottoms; 
or  in  the  fhips  of  that  European  nation,  of  which  the  mer- 
chandize imported  was  the  genuine  growth  or  manufac- 
ture (9).  At  the  reftoration,  the  former  provifions  were 
contmued,  by  ftatutc  rz  Car.  II.  c.  18.  with  this  very  ma- 
terial improvement,  that  the  mailer  and  three-fourths  of  the 
mariners  fiiall  alfo  be  Englifh  fubjedls  (10). 

Many  laws  have  been  made  for  the  fupply  of  the  royal 
navy^  with   feamen ;  for  their  regulation   when  on  board  •, 

^  Mod.  Un.  Hift.  xli.  289.  '  Scobell.  176. 

(9)  By  the  26  Geo.  III.  c.  60.  no  privileges  are  to  be  allowed 
to  any  (liips  which  are  not  Britifli-built,  or  built  in  fome  part  of  his- 
majefty's  dominions  :  and  every  fiich  ihip  mud  be  regiflered  in  the 
port  to  which  Tne  belongs,  according  to  the  directions  of  that  fla- 
tute,  the  27  Geo.  III.  c.  19.  and  the  34  Geo.  III.  c.  6^^. 

By  45  Geo.  III.  c.  52.  regulations  are  made  for  regiftenng  fo- 
reign jfhips  furrendered  to  his  majefty. 

(10)  The  34  Geo.  III.  c.  68,  enacts  that  after  the  expiration 
of  fix  months  from  the  conclufion  of  the  exiiling  war,  no  goods  or 
■merchandize  fhall  be  imported  into,  or  exported  from,  the  kingdom 
of  Great  Britain,  or  the  iflands  of  Guernfey,  Jerfey,  Alderney, 

■    Sark,  or  Man,  on  board  any  (hip,  which  is  not  navigated  by  a 

mailer  and  three-fourths,  at  leaft,  of  the  mariners  Britifh  fubjedls.. 

And  fhips  or  veflels  failing  from  one  place  to  another  within  the 

•  kingdom,  or  in  the  aforefaid  iflands,  muft  be  manned  wholly  with 

Britidi  fubje<as. 

The  \vilful  violation  of  thefe  i-egulations  fubjeds  the  owners  to 
a  forfeiture  of  the  fhip  and  all  the  goods  on  board. 

By  the  42  Geo.  III.  c.  61.  Irelanxi  and  Irifh  failors  are  included 
in  thefe  regulations,  which  they  were  not  fubjed  to  before. 

and 
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and  to  confer  privileges  and  rewards  on  them  during  and 
after  their  fervice. 

I.  First,  for  their  fupply.  The  power  of  imprefling  fea- 
faring  m?n  for  the  fea  fervice  by  the  king's  commiffion,  has 
been  a  matter  of  fome  difpute,  and  fubmitted  to  with  great 
reludlance  5  though  it  hath  very  clearly  and  learnedly  been 
(hewn,  by  fir  Michael  Fofter  J,  that  the  practice  of  imprelT- 
ing,  and  granting  powers  to  the  admiralty  for  that  purpofe,  is 
of  very  antient  date,  and  hath  been  uniformly  continued  by 
a  regular  feries  of  precedents  to  the  prefent  time  :  whence  he 
concludes  it  to  be  part  of  the  common  law  '*•  The  difficulty 
arifes  from  hence,  that  no  ftatute  has  exprefsly  declared  this 
power  to  be  in  the  crown,  though  many  of  them  very  llrongiy 
imply  it.  The  ftatute  2  Ric.  II.  c.  4.  fpeaksof  mariners  being 
arretted  and  retained  for  the  king's  fervice,  as  of  a  thing 
well  known  and  pra£lifed  without  difpute ;  and  provides  a 
remedy  againft  their  running  away.  By  a  later  ftatute',  if 
any  waterman,  whoufes  the  river  Thames,  ihall  hide  himfelf 
during  the  execution  of  any  commiffion  of  preffing  for  the 
king's  fervice,  he  is  liable  to  heavy  penalties.  By  another  ^^ 
no  fiftierman  (hall  be  taken  by  the  queen's  commilfion  to  ferve 
as  a  mariner  •,  but  the  commiffion  ftiall  be  firft  brought  to  two 
juftlccs  of  the  peace,  inhabiting  near  the  fea  co^ft  where  the 
mariners  are  to  be  taken,  to  the  intent  that  the  juftices  may  [  420  ] 
chufe  out  and  return  fuch  a  number  of  able-bodied  men,  as 
in  the  commiffion  are  contained,  to  ferve  her  majefty.  And, 
by  others ",  efpecial  prote£lions  are  allowed  to  feamen  in 
particular  circumftanccs,  to  prevent  them  from  being  im- 
preffijd.  And  ferrymen  are  alfo  faid  to  be  privileged  from 
being  impreffiid,  at  common  law ".  All  which  do  moft  evi- 
dently imply  a  power  of  impreffing  to  refide  fomewhere  *, 
and,  if  any  where,  it  muft  from  the  fpirit  of  our  confHtu-' 
tion,  as  well  as  from  the  frequent  mention  of  the  king's 
commiffion,  refide  in  the  crown  alone  (11). 

J  Rep.  154.  a  Ann.  c.  6. 4  and  5  Ann.  c.  19.   13  Geo. 

^  Sec  alio  Comb.  245.  3arr.  334.  II.  c.  17.     2  Geo.  III.  c.  15.     n  Geo. 

"  Stat,  a  &  3  Ph.  &  M.  c.  16.  III.  c.  38.     i^Gco.in.  C.75.&C. 

•^  Stat.  5Eliz.  c.  5.  "Sav.  14. 
P  See  Stat.  7  &  8   W.  III.  c.  21. 


(  U  )   The  legahty  of  prcfling  is  fo  fully  ellablifhcd,  that  it  will 
■ot  now  acjmit  of  a  doubt  in  any  court  of  jullice,     lu  the  cufe  of 
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But,  befides  this  method  of  imprefling,  (which  is  only 
defenfible  from  public  neceflity,  to  which  all  private  con- 
fiderations  muft  give  way,)  there  are  other  ways  that  tend 
to  the  increafe  of  feamen,  and  manning  the  royal  navy. 
Pariilies  may  bind  out  poor  boys  apprentices  to  mafters  of 
merchantmen,  who  fliall  be  protected  from  impreffing  for 
the  firft  three  years ;  and  if  they  are  imprefled  afterwards, 
the  rnaftcrs  fhall  be  allowed  their  wages  p  :  great  advan- 
tages in  point  of  wages  are  given  to  volunteer  feamen  in 
prder  to  induce  them  to  enter  into  his  majefty^s  fervice  "^ ; 
and  every  foreign  feaman,  who  during  a  war  fliall  fervc  two 
years  in  any  man  of  war,  merchantman,  or  privateer,  is 
naturalized  ipfofaBo^  About  the  middle  of  king  William's 
reign  a  fcheme  was  fet  on  foot  *  for  a  regiiler  of  feamen  to 
the  number  of  thirty  thoufand,  for  a  conftant  and  regular 
fupply  of  the  king's  fleet ;  with  great  privileges  to  the  re- 
giftered  men,  and,  on  the  other  hand,  heavy  penalties  in 
cafe  of  their  non-appearance  when  called  for :  but  this  re- 

P  Stat.  2  Ami.  c.  6.  *■  Stat.  13  Geo.  IT.  c  3. 

*J  Stnt.  31  Geo.  11.  c.  10.  »  Stat.  7  &  8  W.  III.  c.  21. 


the  King  v.  Jubbs,  lord  Mansfield  fays,  "  the  power  of  prefTmg 
<*  is  founded  upon  Immemorial  ufage,  allowed  for  ages.  If  it  be 
^'  fo  founded  and  allowed  for  ages,  it  can  have  no  ground  to  ftan4 
*■*  upon,  nor  pan  it  be  vindicated  or  juftilied  by  any  reafpn,  but 
*^  the  fafety  of  the  flate.  And  the  pra6lice  is  deduced  from  that 
♦*  trite  maxim  of  the  conflitutional  law  of  England,  *  that  private 
i^  mifchief  had  better  be  fubmitted  to,  than  public  detriment  and 
**  inconvenience  flipiild.enfue.'  And  though  it  be  a  legal  power, 
*^  it  may,  like  many  others,  be  abufed  in  the  exercife  of  it.*' 
Coivp.  517.  In  that  cafe,  the  defendant  was  brought  up  hy  habeas 
corpus i  upon  the  ground  that  he  was  entitled  tp  an  exemption  ;  but 
the  court  held  that  the  exemption  was  not  made  out,  apd  he  was 
remanded  to  the  fliip  from  which  he  had  been  brought, 

Lord  Kenyon  has  alfo  declared  in  a  fimular  cafe,  that  the  right 
pf  prefling  is  founded  oji  the  common  law,  and  extends  to  all  per- 
sons exercifing  employments  in  the  feafaring  line.  Any  exemp? 
^ions,  therefore,  which  fuch  perfons  may  claim,  mul]:  depend  upon 
thepofitive  provifions  of  llatutes.     5  T»  R.  276. 

A  feaman  ferving  in  the  merchant  fervice  is  not  exempt  from 
i^eing  inipreffed  bccaufe  he  is  a  freeholder.     5  Eajl  ^J"], 

giary, 
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giftry,  being  judged  to  be  ineffeftual  as  well  as  oppreflive, 
was  abolifhed  by  ftatute  9  Ann.  c  2i. 

2.  The  method  of  ordering  feamen  in  the  royal  fleet,  and 
keeping  up  a  regular  difcipline  there,  is  directed  by  certain 
cxprefs  rules,  articles,  and  orders,  firft  enadcd  by  the  autho- 
rity of  parliament  foon  after  the  reftoration  ^ ;  but  fince  new- 
modelled  and  altered,  after  the  peace  of  Aix  la  Chapelle  %  [  421  ] 
to  remedy  fome  defedts  which  were  of  fatal  confequence  in 
conducing  the  preceding  war.     In  thefe  articles  of  the  navy 
almoft  every  pofTible  offence  is  fet  down,  and  the  punifli- 
mcnt  thereof  annexed :  in  which  refpe£l:  the  feamen  have 
much  the  advantage  over  their  brethren  in  the  land-fer- 
vice;  whofe  articles  of  war  are  not  ena^ed   by  parlia- 
ment, but  framed  from  time  to  time  at  the  pleafure  of  the 
crown.     Yet  from  whence  this  diftindlion  arofe,  and  why 
the  executive  power,  which  is  limited  fo  properly  with  re- 
gard to  the  navy,  (hould  be  fo  extenfive  with  regard  to  the 
army,  it  is  hard  to  aflign  a  reafon :  unlefs  it  proceeded  from 
the  perpetual  eftablifhment  of  the  navy,  which  rendered  a 
permanent  law  for  their  regulation  expedient ;  and  the  tem- 
porary duration  of  the  army,  which  fubfifted  only  from 
year  to  year,  and  might  therefore  with  lefs  danger  be  fub- 
je£ted  to  difcretionary  government.     But  whatever  was  ap- 
prehended at  the  firft  formation  of  the  mutiny  a£l,  the  re- 
gular renewal  of  our  ftanding  force  at  the  entrance  of  every 
year  has  made  this  diftin6tion  idle.     For,  if  from  experience 
paft  we  may  judge  of  future  events,  the  army  is  now  laft- 
ingly  ingrafted  into  the  Britlfli  conftitution  ;   with  this  An- 
gularly fortunate  circumftance,  that  any  branch  of  the  legif- 
lature  may  annually  put  an  end  to  it's  legal  exiftence,  by 
refufing  to  concur  in  it's  continuance. 

3.  "With  regard  to  the  privileges  conferred  on  fallors^ 
they  are  pretty  much  the  fame  with  thofe  conferred  on  fol- 
diers ;  with  regard  to  relief  when  maimed,  or  wounded,  or 
fupe^rannuated,  either  by  county  rates,  or  the  royal  hofpital 
at  Greenwich ;  with  regard  alfo  to  the  exercife  of  trades, 

*  Stat.  13  Car.  11.  ft.  i.  c.  g. 

"  Stat.  22  Geo,  II.  0.23.  amended  by  19  Geo.  Ill,  c.  17. 

?  P  4  and 
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and  the  power  of  making  Duncnpative  teftaments  :  and  far- 
ther^, no  feaman  on  board  his  majelly's  (hips  can  be  arrefted 
for  any  debt,  unlefs  the  fame  be  fworn  to  amount  to  at  lead 
twenty  pounds ;  though  by  the  annual  mutiny  a6ts,  a  fol- 
dier  may  be  arrefted  for  a  debt  which  extends  to  half  that 
value,  but  not  to  a  lefs  amount  (12). 

P  Stat,  31  Geo.  II.  c.  lO. 


( 12 )  But  by  the  late  mutiny  a6ls,  a  foldier,  like  a  feaman,  can- 
not be  arrefted  or  taken  in  execution  for  any  debt  lefs  than  20/. 
The  ftatutes  except  any  criminal  matter,  and  thereupon  it  has  been 
decided,  that  a  foldier  may  be  committed  for  refufmg  to  indemnify 
the  parifli  againft  a  baftard  child ;"  or  for  difobeying  an  order  of 
juftices  to  pay  a  weekly  allowance  for  it.  5  T.  i?.  156.  2l\  R. 
370. 

The  44  Geo.  III.  c.  13.  ena^ls,  that  if  any  petty  officer  or  fea- 
man belonging  to  his  majefty's  navy,  (hall  be  arrefted  or  appre-- 
hended  for  any  debt  or  criminal  charge,  after  he  ftiall  be  entitled 
to  his  difcharge,  he  ftiall  be  re -conveyed  by  the  ftieriff,  gaoler,  or 
other  officer,  to  fome  officer  of  his  majefty's  fleet  empowered  to 
receive  feamen.  And  if  he  wilfully  or  negligently  permits  him  to 
efcape,  he  ftiall  forfeit  one  hundred  pounds. 

Here  it  may  not  be  improper  to  add,  that  fmce  the  time  of 
queen  Anne,  a  variety  of  ftatutes  have  been  pafled  to  encourage 
attempts  to  difcover  the  longitude  at  fea  ;  and  by  the  14  Geo.  III. 
c.  66,  which  has  repealed  the  former  ftatutes,  it  is  enafted,  that 
the  author  of  any  ufeful  and  pradlicable  plan  to  difcover  the  lon- 
gitude at  fea,  either  by  time  keepers  or  aftronomical  calculations, 
^all  be  entitled  to  a  reward  of  5000/.  if  the  longitude  can  be 
determined  at  fea  within  a  degree  of  a  great  circle,  or  fixty  geo- 
graphical miles  ;  to  7,500/.  if  within  f  of  a  degree  ;  and  to  10,000/. 
if  within  |  a  degree.  And  if  any  ufeful  difcovery  ftiall  be  made 
refpe6liiig  the  longitude,  though  not  entitled  to  thofe  great  re- 
\yard8,  or  if  any  beneficial  improvement  fhall  be  introduced  into 
navigation,  the  commiflioners  of  the  longitude  may  award  fuch 
lefs  fum  as  they  think  the  ingenuity  or  induftry  of  the  author 
defer  ves.  * 

And. by  16  Geo.  III.  c.  6.  if  any  ftiip  difcovers  a  paftage  be^ 
tween  the  Atlantic  and  Pacific  oceans,  beyond  the  52d  degree 
North  latitude,  the  owner  or  commander,  if  a  king's  ftiip,  ftiall 
receive  20,000/. ;  and  5000/.  ftiall  be  given  in  like  manner  to 
the  firft  ftiip  that  ftiall  approach  within  one  degree  of  the  North 
pole. 
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CHAPTER    THE    FOURTEENTH. 


OF  MASTER  AND  SERVANT. 


HAVING  thus  commented  on  the  rights  and  duties  of 
perfons,  as  Handing  in  the  public  relations  of  magif- 
trates  and  people,  the  method  I  have  marked  out  now  leads 
me  to  confider  their  rights  and  duties  in  private  oeconomical 
reiations. 

The  three  great  relations  in  private  life  are,  i .  That  of 
tnajier  andfervani  *,  which  is  founded  in  convenience,  where- 
by a  man  is  direfted  to  call  in  the  afliftance  of  others,  where 
his  own  fkill  anii  labour  will  not  be  fufFicient  to  anfwer  the 
cares  incumbent  upon  him.  2.  That  of  hujband  and  wife  ; 
y^hieh  is  founded  in  nature,  but  modified  by  civil  fociety  : 
the  one  dire^iing  man  to  continue  and  multiply  his  fpecies, 
the  other  prefcribing  the  manner  in  which  that  natural  im- 
pulfe  muft  be  confined  and  regulated.  3.  That  oi parent  and 
child,  which  is  confequential  to  that  of  marriage,  being  it*8 
principal  end  and  defign  :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protected,  maintained,  and  educated.  But, 
fince  the  parents,  on  whom  this  care  is  primarily  incumbent, 
may  be  fnatched  away  by  death  before  they  have  completed 
their  duty,  the  law  has  therefore  provided  a  fourth  relation ; 
^.  That  of  guardian  and  ward,  which  is  a  kind  of  artificial 
parentage,  in  order  to  fupply  the  deficiency,  whenever  it 
happens,  of  the  natural.  Of  all  thefe  relations  in  their 
prder. 

7  ~  In 
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In  dlfcufllng  the  relation  of  majler  and  fervanty  I  (hall, 
firfl,  confider  the  feveral  forts  of  fervants,  and  how  this  re- 
lation is  created  and  deftroyed  :  fecondly,  the  effedl  of  this 
relation  with  regard  to  the  parties  themfelves ;  and,  laftly, 
it's  effeds  with  regard  to  other  perfons. 

I.  As  to  the  feveral  forts  of  fervants :  I  have  formerly  ob- 
ferved  *  that  pure  and  proper  flavery  does  not,  nay  cannot, 
fubfifl  in  England ;  fuch  I  mean,  whereby  an  abfolute  and 
unlimited  power  is  given  to  the  mafter  over  the  life  and  for- 
tune of  the  flave.     And  mdeed  it  is  repugnant  to  reafon,  and 
the  principles  of  natural  law,  that  fuch  a  ftate  fhould  fubfift 
any  where.     The  tlirec  origins  of  the  right  of  flavery,  af-- 
figned  by  Juftinian.  **,  are  all  of  them  built  upon  falfe  foun- 
dations*^.    uiVs,  firft,  flavery  is  held  to  arife  "y//r^^^«////w," 
from  a  ftate  of  captivity  in  war ;  whence  flaves  are  called 
manclpiay   quafi  manu  capiu     The  conqueror,  fay  the  civi- 
lians, had  a  right  to  the  life  of  his  captive ;  and,  having  fpared 
that,  has  a  right  to  deal  with  him  as  he  pleafes.     But  it  is  an 
untrue  pofition,  when  taken  generally,  that  by  the  law  6f  na- 
ture or  nations,  a  man  may  kill  his  enemy :  he  has  ojily  a  right 
to  kill  him,  in  particular  cafes  ;  in  cafes  of  abfolute  neceflity, 
for  felf-defence  \  and  it  is  plain  this  abfolute  neceflfity  did  not 
fubfift,  fince  the  vi6lor  did  not  adlually  kill  him,  but  made  him 
prifoner.     War  is  itfelf  juftifiable  only  on  principles  of  felf- 
prefervation  ;  and  therefore  it  gives  no  other  right  over  pri» 
foners  but  merely  to  difable  them  from  doing  harm  to  us,  by 
confining  their  perfons  :  much  lefs  can  it  give  a  right  to  kill, 
torture,  abufe,  plunder,  or  even  to  enflave,  an  enemy,  when 
the  war  is  over.     Since  therefore  the  right  of  making  flaves  by 
captivity  depends  on  a  fuppofed  right  of  flaughter,  that  found- 
ation failing,  the  confequence  drawn  from  it  muft  fail  like- 
wife.     But,  fecondly,  it  is  faid  that  flavery  may  begin  ^^  jure 
<*  civili ;"  when  one  man  fells  himfelf  to  another.     This,  if 
only  meant  of  contradls  to  ferve  or  work  for  another,  is  very 


'  Pag.  127.  ex  ancillis  nojiris.     Injl.  I.  3.  4. 

^  Serin  aut  jiunty  aut  nafcuntuT '.  jiunt         '  Montefq.  Sp.  L,  S.V.  Z. 
jur§  geniiunt}  aut  Jure  eivil::  najiuntur 


juft: 
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jull :  but  when  applied  to  ftrl£^  ilavery,  in  the  fenfe  of  the 
laws  of  old  Rome  or  modern  Barbary,  is  alfo  impoflible. 
Every  fale  implies  a  price,  a  quid  pro  quOy^Tin  equivalent  given 
to  the  felier  in  lieu  of  what  he  transfers  to  the  buyer :  but 
what  equivalent  can  be  given  for  life  and  liberty,  both  of 
which  (in  abfolute  flavery)  are  held  to  be  in  the  mailer's  dif- 
pofal  ?  His  property  alfo,  the  very  price  he  feems  to  receive, 
devolves  IpfofaBo  to  his  mailer,  the  inftant  he  becomes  his 
Jlave.  In  this  cafe  therefore  the  buyer  gives  nothing,  and 
the  feller  receives  nothing :  of  what  validity  then  can  a  fale 
be,  which  dellroys  the  very  principles  upon  which  all  fales 
are  founded  ?  Laftly,  we  are  told,  that  befides  thefe  two  ways 
by  which  flaves  "  Jiuntt*  or  are  acquired,  they  may  alfo  be 
hereditary :  <*  fervi  nafctnitur ;"  the  children  of  acquired 
flaves  2iT€.jiire  naturae ^  by  a  negative  kind  of  birthright,  flaves 
alfo.  But  this,  being  built  on  the  two  former  rights,  mud 
fall  together  with  them.  If  neither  captivity,  nor  the  fale  of 
one's  felf,  can  by  the  law  of  nature  and  reafon  reduce  the 
parent  to  flavery,  much  lefs  can  they  reduce  the  offspring. 

Upon  thefe  principles  the  law  of  England  abhor?,  and 
will  not  endure  the  exiftence  of,  flavery  within  this  nation  : 
fo  that  when  an  attempt  was  made  to  introduce  it,  by  ftatute 
I  Edw.  VI.  c.  3.  which  ordained,  that  all  idle  vagabonds 
(hould  be  made  flaves,  and  fed  upon  bread  and  water,  or  fmall 
drink,  and  refufe  meat ;  fliould  wear  a  ring  of  iron  round 
their  necks,  arms,  or  legs  ;  and  fhould  be  compelled  by  beat- 
ing, chaining,  or  otherwife,  to  perform  the  work  afligned 
them,  were  it  never  fo  vile ;  the  fpirit  of  the  nation  could 
not  brook  this  condition,  even  in  tbe  mofl  abandoned  rogues  ; 
and  therefore  this  ftatute  was  repealed  in  two  years  after- 
wards **.  And  now  it  is  laid  down  ^,  that  a  flave  or  negro, 
the  inftant  he  lands  in  England,  becomes  a  freeman  ;  that  is, 
the  law  will  prote£l  him  in  the  enjoyment  of  his  perfon,  and 
his  property.  Yet,  with  regard  to  any  right  which  the  maf- 
tor  may  have  lawfully  acquired  to  the  perpetual  fervice  of  John 
or  Thomas,  this  will  remain  exa£lly  in  the  fame  ftate  as  be- 

-«  Stat.  3  &  4  Edw.  VI.  c.  16.  «  Salk.  666. 

fere: 
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fore :  for  this  is  no  more  than  the  fame  (late  of  fubje£lIon 
for  life,  which  every  apprentice  fubmits  to  for  the  fpace  of 
feven  years,  or  fometimes  for  a  longer  term  ( i ).    Hence  too  it 


(i  )  The  meaning  of  this  fentcnce  is  not  very  intelligible.  If  a 
right  to  perpetual  fervice  can  be  acquired  lawfully  at  all,  it  mull 
be  acquired  by  a  contradl  with  one  who  is  free,  who  is  fuijurlsp 
and  competent  to  contract.  Such  a  liiring  may  not  perhaps  be 
illegal  and  void.  If  a  man  can  contract:  to  ferve  for  one  year,  there 
feems  to  be  no  reafon  to  prevent  his  contra6ling  to  ferve  for  100 
years,  if  he  fhould  fo  long  live  :  though,  in  general,  the  courts 
would  be  inclined  to  confider  it  an  improvident  engagement,  and 
would  not  be  very  ftritl  in  enforcing  it.  But  there  could  be  no 
doubt,  but  fuch  a  contract  with  a  perfon  in  a  Hate  of  flavery 
would  be  abfolutely  null  and  void. 

Since  the  lail  edition  of  this  work  was  printed,  the  memorable 
aft  for  the  abolition  of  the  flave-trade  has  been  pafTcd,  the 
47  Geo.  III.  c.  36.  which  ftates  that,  whereas  the  two  houfes 
of  parliament  did,  by  their  refolutions  of  the  tenth  and  twenty- 
fourth  days  of  June  1806,  feverally  refolve,  upon  certain  grounds 
therein  mentioned,  that  they  would  with  all  practicable  expedition, 
take  effeftual  meafures  for  the  abolition  of  the  African  Have- 
trade,  in  fuch  manner,  and  at  fuch  period  as  might  be  deemed 
advifable,  and  whereas  it  is  fit  upon  all  and  each  of  the  grounds 
mentioned  in  the  faid  refolutions,  that  the  fame  fnould  be  abo- 
lifhed  and  prohibited,  and  declared  to  be  unlawful,  it  is  there- 
fore enafted  that  all  manner  of  dealing  and  trading  in  the  pur- 
chafe  and  transfer  of  flaves  from  any  part  of  the  coail  of  Africa, 
or  from  any  ifland  in  the  Weft  Indies  fhall  be  aboliflied  and  de- 
clared to  be  unlawful,  and  for  every  flave  fo  purchafed,  the  of- 
fender fhall  forfeit  one  hundred  pounds.  All  vefTels  fitted  out 
for  that  purpofe  fhall  alfo  be  forfeited.  The  ftatute  contains 
a  great  many  regulations  to  produce  the  complete  abolition  of 
this  nefarious  trade. 

The  refolutions  referred  to  in  the  preamble,  are  as  follows  ; 
**  Refolved,  that  this  houfe  conceiving  the  African  flave  trade  to 
**  be  contrary  to  the  principles  of  juftice,  humanity  and  found 
<*  policy,  will,  with  all  prafticable  expedition,  proceed  to  take  ef- 
*'  feftual  meafures  for  abolifhing  the  faid  trade,  in  fuch  miailncr 
"  and  at  fuch  period,  as  may  be  deemed  advifable." 
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follows,  that  the  infamous  and  unchriftian  pratf^ice  of  with- 
holding baptifm  from  negro  fervants,  left  they  (hould  thereby 
gain  their  liberty,  is  totally  without  foundation,  as  ^vell  as 
without  excufe.  The  law  of  England  a61:s  upon  general  and 
cxtenlive  principles  :  it  gives  liberty,  rightly  underftood,  that 
is,  protedlion  to  a  jew,  a  turk,  or  a  heathen,  as  well  as  to 
thofe  who  profefs  the  true  religion  of  Chrift  ;  and  it  will  not 
not  diflblve  a  civil  obligation  betwen  mafter  and  fervant,  on 
account  of  the  alteration  of  faith  in  either  of  the  parties, 
but  the  flare  is  entitled  to  the  fame  proteflion  in  England 
before,  as  after,  baptifm  :  and,  whatever  fervice  the  heathen 
negro  owed  of  right  to  his  American  mafteT,  by  general  not 
by  local  law,  the  fame  (whatever  it  be)  is  he  bound  to  render 
when  brought  to  England  and  made  a  chriftian  (2). 


This  grand  objeft,  fo  honourable  to  the  jullice  and  humanity 
of  the  Engli(h  nation,  was  finally  accompllfhed  after  indefatigable 
exertions  for  many  years  by  that  great  and  illullrious  character 
William  Wilberforce  Efquire,  member  for  the  county  of  York. 

( 2  )  We  might  have  been  furprifed,  that  the  learned  Commen- 
tator ftiould  condefcend  to  treat  this  ridiculous  notion  and  pratlice 
with  fo  much  ferioufnefs,  if  we  were  not  apprized,  that  the  court 
of  common  pleas,  fo  late  as  the  5  W.  &  M.  held,  that  a  man  might 
have  a  property  in  a  negro  boy,  and  might  bring  an  aftlon  of 
X.ro\tviovh.\mybecauft  negroes  are  heathens »  I  Ld,  Ray.  147.  A 
ilrange  principle  to  found  a  right  of  property  upon  ! 

But  is  was  decided  in  1772,  in  the  celebrated  cafe  of  James 
Somerfett,  that  a  heathen  negro,  when  brought  to  England,  owes 
no  fervice  to  an  American  or  any  other  mafter.  James  Somerfett 
had  been  made  a  flave  in  Africa,  and  was  fold  there ;  from  thence 
he  was  carried  to  Virginia,  where  he  was  bought,  and  brought  by 
-his  mailer  to  England ;  here  he  ran  away  from  his  mafter,  who 
feized  him,  and  carried  him  on  board  a  (hip,  where  he  was  confined, 
in  order  to  be  fent  to  Jamaica  to  be  fold  as  a  flave.  Whilft 
he  was  thus  confined.  Lord  Mansfield  granted  a  habeas  corpus^ 
ordering  the  captain  of  the  fhip  to  bring  up  the  body  of  James 
Somerfett,  with  the  caufe  of  his  detainer.  The  above-mentioned 
circumflances  being  Hated  upon  the  return  to  the  writ,  after  much 

learned 
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I.  The  fird  fort  of  fervants  therefore,  acknowledged  by 
the  laws  of  England,  are  menial  fervants  ;  fo  called  from  be- 
ing intra  mcenia,  or  domeftics.  The  contract  between  them 
and  their  m afters  arifes  upon  the  hiring.  If  the  hiring  be 
general  without  any  particular  time  limited,  the  law  conftrues 
it  to  be  a  hiring  for  a  year^;  upon  a  principle  of  natural  equity, 
that  the  fervant  (hall  ferve,  and  the  mafter  maintain  himi 
throughout  all  the  revolutions  of  the  refpe6tive  feafons  ;  as 
well  when  there  is  work  to  be  done,  as  when  there  is  not^  : 
but  the  contract  may  be  made  for  any  larger  or  fmaller  term. 
All  fingle  men  between  twelve  years  old  andfixty,  and  m.arried 
ones  under  thirty  years  of  age,  and  all  fingle  women  between 
twelve  and  forty,  not  having  any  vifible  livelihood,  arc  com- 
pellable by  two  juftices  to  go  out  to  fervice  in  hufbandry  or 
certain  fpecific  trades,  for  the  promotion  of  honeft  induftry  : 
and  no  mafter  can  put  away  his  fervant,  or  fervant  leave  his 
mafter,  after  being  fo  retained,  either  before  or  at  the  end 
[  426  ]  of  his  term,  without  a  quarter's  warning  j  unlefs  upon  rea- 

f  Co.  Litt.  42.  8  F.  N.  B.  168. 


learned  difcuflion  in  the  court  of  king's  bench,  the  court  were 
■wnanimoufly  of  opinion,  that  the  return  was  infufficient,  and  that 
Somcrfett  ought  to  be  difcharged.  See  Mr.  Hargrave's  learned 
argument  for  the  negro  in  1 1  St.  Tr,  340 ;  and  the  cafe  reported 
in  Loft^s  Reports^  I .  In  Gonfequence  of  this  decifion,  if  a  Ihip 
loaden  with  ilaves  was  obliged  to  put  into  an  English  harbour,  all 
the  flaves  on  board  might  and  ought  to  be  fet  at  liberty.  Though 
there  are  a6ls  of  parhament  which  recognize  and  regulate  the 
ilavery  of  negroes,  yet  it  exifts  not  in  the  contemplation  of  the 
common  law  ;  and  the  reafon  that  they  are  not  declared  free  be- 
fore they  reach  an  Engliih  harbour,  is  only  becaufe  their  com- 
plaints cannot  fooner  be  heard  and  redreffed  by  the  prOcefs  of  an 
Engliih  court  of  juilice. 

Liberty  by  the  Englifh  law  depends  not  upon  the  complexion  ; 
and  what  was  faid  even  in  the  time  of  queen  Elizabeth,  is  now 
fubftantially  true,  that  the  air  of  England  is  too  pure  for  a  flave 
to  breathe  in.     2  RuJIjiv.  468. 

fonabk 
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fonable  caufc  to  be  allowed  by  a  juftice  of  the  peace  ^  (3) : 
but  they  may  part  by  confent,  or  make  a  fpecial  bargain. 

2.  Another  fpecies  of  fervantsare  called  apprentices^  (from 
apprendre,  to  learn,)  and  are  ufually  bound  for  a  term  of  years, 
by  deed  indented  or  indentures,  to  ferve  their  mafters,  and 
be  maintained  and  inftrucled  by  them.  This  is  ufually  done 
to  perfons  of  trade,  in  order  to  learn  their  art  and  myftery  / 
and  fometimes  very  large  fums  are  given  with  them,  as  a  pre- 
mium for  fuch  their  inilrudlion  :  but  it  may  be  done  to  huf- 
bandmen,  nay  to  gentlemen,  and  others.  And  ^  children  of 
poor  perfons  may  be  apprenticed  out  by  the  overfeers,  with 
confent  of  two  juftices,  till  twenty- one  years  of  age,  to  fuch 
perfons  as  are  thought  fitting  -,  who  are  alfo  compellable  to 
take  them ;  and  it  is  held,  that  gentlemen  of  fortune,  and 
clergymen,  are  equally  liable  with  others  to  fuch  compul- 
iion*'  (4):  for  which  purpofes  our  ftatutes  have  made  the  in- 

^  Stat.  5  Eliz.  c.  4.  &  M.  c.  30.  a  &  3  Ann.  c.  6.  4  An». 

'  Stat.  5  Eliz.  c.  4-  43  Eliz.   c.  1.    c.  19.  17  G.II.  c.  5.    18  G.  III.  c  47. 
I  Jac.  I.  c.  25.  7  Jac  I.  c.  3.  8  &  9  W.         ^  Salk.  57.  491. 


(3  )  But  this  relates  Qnly  to  fervants  employed  iti  hufbandry.  It 
had  been  the  praftice  formagiflratesto  exercife  a  jurifdidtion  over 
dome  ft  ic  fervants,  and  it  would  be  very  ufeful  to  the  public,  that 
they  fhould  poflefs  fuch  a  jurifdi£lion  ;  but  it  has  lately  been  de» 
cided,  that  their  authority,  under  the  5  Eliz.  c.  4.  is  confined  to 
fervants  employed  in  hufbandry.  6T.  R.  583.  But  it  has  been 
held  that  a  mafter  may  turn  away  a  fervant  for  incontinence,  or 
moral  turpitude,  for  fuch  mifcondudl  produces  a  diiTolution  of 
the  contract.     Cald.  14. 

The  ftatute  20  Geo.  II.  c.  ig.  gives  the  magiflratea  jurifdic- 
tion  to  determine  differences  between  mailers  and  fervants  hired  ia 
hufbandr)'^,  where  the  fum  in  queftion  does  not  exceed  ten  pounds, 
and  with  refpedl  to  artificers,  handicraftfmen,  miners,  &c.  or  other 
labourers  hired  for  any  certain  time,  where  the  fum  does  not  ex- 
ceed five  pounds.  The  word  kibourers  in  this  flatutc  extendi 
,to labourers  of  all  defcriptions.     8  EaJIy  113. 

(4)  The  parilh  officers,  with  the  alfent  of  two  juflices,  may 
bind  a  parifh  appreutice  to  a  perfon  who  refides  out  of  their  pa- 
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dentures  obllgalory,  even  though  fuch  parlfli  apprentice  be  a 
minor '.  Apprentices  to  trades  may  be  difcharged  on  rea- 
fonable  caufe,  either  at  the  requeft  of  themfelves  or  mafters, 
at  the  quarter-feffions,  or  by  one  juftice,  with  appeal  to  the 
fefiions  *" ;  who  may,  by  the  equity  of  the  ftatute,  if  they 
think  it  refonable,  diredl  reftitution  of  a  rateable  (hare  of  the 
money  given  with  the  apprentice  "  :  and  parilh-apprentices 
may  be  difcharged  in  the  fame  manner,  by  two  jullices  '  (5). 

*  Stat.  5   Eliz.  c.  4.      43  Eliz.  c.  a.         "  Salk.  67. 
Cro.  Car.  179.  ®  Stat,  ao  Geo.  II.  c.  19. 

»"  Stat.  5  Eliz.  c.  4. 

rifh,  if  he  occupies  an  eftate  in  the  parifh.  3  T.  R,  107.  Or  to 
partners,  who  refide  out  of  the  parifh,  though  fome  of  the  partners 
are  refident  upon  the   partnei-fhip    property    within    the  parifii, 

7.  r.i^.  33. 

(5)  -^y  32  Geo.  III.  c.  57.  where  a  parifh  apprentice  is  dif- 
charged from  a  mailer  on  account  of  the  mifcondu6t  of  the  maf- 
ter,  the  jufticesmay  order  the  mailer  to  dehver  up  his  clothes,  and 
to  pay  a  fum  not  exceeding  10/.  to  place  him  with  another  mailer. 
See  the  other  provifions  of  this  ftatute,  and  the  fubje£l  ftated  at 
large,  in  Burn,  tit.  Apprentice. 

And  by  the  33  Geo  III.  c.  ^^.  wherever  a  mafter  or  miftrefs 
has  hot  received  more  than  ten  pounds  with  an  apprentice,  two  or 
Inorejuftices  at  a  fpecial  or  petty  feffions  may,  upon  complaint  and 
jproof  of  ill-ufage  of  the  apprentice,  fine  ijie  mailer  or  miftrefs 
■any  fum  not  exceeding  forty  fhillings ;  and  the  fine  may,  at  the 
difcretion  of  the  juftices,  be  applied  to  the  ufe  of  the  apprentice^ 
as  a  compenfation  for  the  injury  which  he  may  have  fuftained. 

By  the  42  Geo.  III.  c.  46.  the  overfeers  of  the  poor  Ihall  keep 
•a  regifter,  containing  a  full  defcription  of  every  child,  bound  out 
by  them  as  a  parifh  apprentice,  according  to  a  foim  prefcribed  by 
the  ftatute,  which  regifter  fhall  be  figned  by  the  magiftrates  who 
aflent  to  the  indentures.  Upon  omiflion,  the  overfeers  fhall  for- 
feit five  pounds.  The  magiftrates  of  the  county  may  infpeft  the 
regifter  ^r/7// J  y  or  other  perfons  paying  6d.  If  the  indentures 
are  proved  to  be  loft  or  deftroyed,  then  the  regifter  fhall  be  evi- 
'dence  of  the  binding. 

The  42  Geo.  III.  c.  73.  contains  many  falutary  and  excellent 
"regulations  for  the  prefervation  of  the  health  and  morals  of  appren- 
'tices  and  others  employed  in  cotton  and  other  fajftories. 

But 
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But  if  an  apprentice,  with  whom  lefs  than  ten  pounds  hath 
been  given,  runs  away  from  his  mafter,  he  is  compellable  to 
ferve  out  his  time  of  abfence,  or  make  fatisfa6iion  for  the 
fame,  at  any  time  within  fcven  years  after  the  expiration  of 
his  original  contrail  p. 

3.  A  THIRD  fpecies  of  fervants  are  labourers y  who  are  only 
hired  by  the  day  or  the  week,  and  do  not  live  intra  moema^  as 

part  of  the  family  -,  concerning  whom  the  ftatutes  before  [  427  ] 
cited  'J  have  made  many  very  good  regulations  :  i.  Directing 
that  all  perfons  who  have  no  vifible  effedls  may  be  compelled 
to  work :  2.  Defining  how  long  they  muft  continue  at  work 
in  fummer  and  in  winter:  3.  Punifhing  fuch  as  leave  or 
deferc  their  work:  4.  Empowering  the  juftices  at  feflions, 
or  the  fherifF  c^  the  county,  to  fettle  their  wages  :  and  5.  In- 
fli£ling ,  penalties  on  fuch  as  either  give,  or  exadl,  more 
wa^GS  than  are  fo  fettied. 

4.  There  is  yet  a  fourth  fpecies  of  fervants,  if  they  may 
be  fo  called,  being  rather  in  a  fuperior,  a  minifterial,  capa- 
city ;  fuch  as  Jleivards,  fuBors^  and  bailiffs  :  whom  however 
the  law  confiders  as  fervants  pro  tempore,  with  regard  to  fuch 
of  their  adls  as  affed  their  mailer's  or  employer's  property. 
Which  leads  me  to  confider, 

11.  The  manner  in  which  this  relation,  of  fervice,  affeds 
either  the  mafter  or  fervant.  And,  firft,  by  hiring  and  fer- 
vice for  a  year,  or  apprenticeftiip  under  indentures,  a  perfon 
gains  a  fettlement  in  that  parifh  wherein  he  laft  fcrved  forty 
days '.  In  the  next  place,  perfons,  ferving  feven  years  as  ap- 
prentices to  any  trade,  have  an  exclufive  right  to  exercife  that 
trade  in  any  part  of  England «.  This  law,  with  regard  to  the 
4cxclufive  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times :  which  has  occafioned  a  great  variety  of  refolu- 

»  Stat.  6  Geo.  III.  c.  a6.  ^  See  page  364. 

^  Stat,  s  Eliz-   c.  4.     6  Geo,  III.        '  Stat,  j  Elu.  c.  4.  §  31. 
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tions  in  the  courts  of  law  concerning  if ;  and  attempts  have 
been  frequently  made  for  it'^  repeal,  though  hitherto  with- 
out fticcefs.  At  corhmon  law  every  man  might  ufe  what 
ffade  he  pleafed  ;  but  this  (latute  reftrains  that  liberty  to 
fuch  as  have  ferved  as  apprentices  :  the  adverfaries  to  which 
provifion  fay,  that  all  reftriclions  (which  tend  to  introduce 
monopolies)  are  pernicious  to  trade ;  the  advocates  for 
it  allege,  that  unfldlfuhiefs  in  trades  is  equally  detrimental 
to  the  public,  as  monopolies.  This  reafoti  indeed 
L  .42S  3  only  extends  to  fuch  trades,  in  the  exercife  whereof  {kill 
is  required :  but  another  of  their  arguments  goes  much 
farther;  viz.  that  apprenticefhips  are  ufeful  to  the  com- 
monwealth, by  employing  of  youth,  and  learning  themt 
to  bs  early  induftrious  (6) ;  but  that  no  one  would  be 
induced  to  undergo  a  feven  years  fervitude,  if  others, 
though  equally  Ikilful,  were  allowed  the  fame  advantages 
without  having  undergone  the  fame  difcipline  :  and  in 
this  there  feems  to  be  much  reafon.  However,  the  re- 
folutions  of  the  courts  have  in  general  rather  confined  than 
extended  the  reftricSlion.  No  trades  are  held  to  be  within  the 
statute,  bnt  fuch  as  were  in  being  at  the  making  of  it  ^ :  fof 
tradiiTg  in  a  country  village,  apprenticefhips  are  not  requi- 
fite":  and  following  the  trade  feven  years,  without  any  ef- 
fe<51:ual  profecution,  (either  as  a  mafter  or  a  fervant,)  is  fuf* 
ficient  without  an  adual  apprentieefhi^ "^  (7). 

■-  Lord  Raym.  514.  tam  v.  Holton.  Tr.  33  Geo.  II.  (by  all 

'*  I  Ventr.  51.    a  Keb.  583.  the  judges ) 

^  Lord' Raym.  1179.      Wallen  qvi 


(6)  Lord  Coke  fays,  this  ftatute  was  not  enafted  only  that , 
workmen  fhould  be  (kilful,  but  alfo  that  youth  fhould  not  be 
nouriftied   in    idlenefs,  but   brought  Up   and  educated  in  lawful  ^ 
ici'ences  and  trades.      11  Co.  ^i\.. 

(7)  The  penalty  is  40X.  a  month,  one  half  to  the  king,  the 
other  half  to  the  profecutor .     The  words  of  the  llatute  are,  haijing  ¥ 
fcr'ved  as  an  apprentice,  and  there  can  be  no  doubt  but  the  Icgifla-  r 
tare  intended  that  th^  tradefman  fliould  have  ferved  an  aAual  ap-  ^ 

prenticefhip ; 
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A  MASTER  may  by  law  correal  his  apprentice  for  negli- 
gence or  other  mifbehaviour,  (o  it  be  done  with  modera- 
tion ^  :  though  if  the  mafter  or  mailer's  wife  beats  any  other 
fervant  of  full  age,  it  is  good  caufe  of  departure  >"  (8).  But 
if  any  fervant,  workman,  or  labourer  afTaults  his  mafter  or 
dame,  he  (hall  fuffer  one  year's  imprlfonment,  and  other 
open  corporal  punifhment,  not  extending  to  life  or  limb  ^. 

By  fervicc  all  fervants  and  labourers,  except  apprentices, 
become  entitled  to  wages  :  according  to  their  argeement, 
if  menial  fervants  ;  or  according  to  the  appointment  of  the 
fherifF  or  fefTions,  if  labourers  or  fervants  in  hufbaudry : 
for  the  ftatules  for  regulation  of  wages  extend  to  fuch  fer- 
vants only  a ;  it  being  impoffible  for  any  magiftrate  to  be  a 
judge  of  the  employment  of  menial  fervants,  or  of  courfe 
to  affefs  their  wages. 

III.  Let  us,  laftly,  fee  how  ftrangers  maybe  affe£led  by 
this  relation  of  mafter  and  fervant :  or  how  a  mafter  may 
behave  towards  others  on  behalf  of  his  fervant ;  and  what  [  A2g  1 
a  fervant  may  do  on  behalf  of  his  mafter. 

And,  fir  ft,  the  mafter  may  maintain^  that  is,  abet  and 
aflift  his  fervant  in  any  ad^ion  at  law  againft  a  ftranger: 
whereas,  in  general,  it  is  an  offence  againft  public  juftice  to 
encourage  fuits  and  animofities,  by  helping  to  bear  the  ex- 
pence  of   them,    and  is  called  in  law  maintenance^.      A 

*  I  Hawk.  P.  C.  130.    Lamb.  Eiren.  ^  Stat.  5  Eliz.  c.  4, 

127.     Cro.  Car.  179.     2  Show.  289.  ■  2  Jones,  47. 

y  F.  N.  B.  168.  Bro.  Abr.  t.  La-  ^  %  Roll  Abr.  115. 
hourers  51.      Trefpafs  349. 


■^prenticefhip ;  but  from  the  words,  as  an  apprentice ,  thjs  being  % 
penal  ftatute,  the  ju<%es  have  determined  that  he  ferves  as  an  ap- 
prentice, who  for  feven  years  has  been  working  as  a  mafter- 
2  IVilf.  168  ;  or  as  the  matter's  wife,     i Barnard,  367. 

(8 )  Or  rather  of  complaint  to  a  magiftrate  to  be  difcharged. 

Qjl  1  xaaft^r 
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mafler  alfo  may  bring  an  aQion  againft  any  man  for  beat- 
ing or  maiming  his  fervant :  but  in  fuch  cafe  he  muft  af- 
fign,  as  a  fpecial  reafon  for  fo  doing,  his  own  damage  by 
the  lofs  of  his  fcrvice  (9) ;  and  this  lofs  muft  be  proved 
upon  the  trial "".  A  mailer  likewife  may  juftify  an  aflault 
in  defence  of  his  fervant,  and  a  fervant  in  defence  of  his 
mafter  '^ :  the  mailer,  becaufe  he  has  an  intereft  in  his  fer- 
vant, not  to  be  deprived  of  his  fervice ;  the  fervant,  be- 
caufe it  is  part  of  his  duty,  for  which  he  receives  his 
wages,  to  ftand  by  and  defend  his  mafter®.  Alfo  if  any 
perfon  do  hire  or  retain  my  fervant,  being  in  my  fervice, 
for  which  the  fervant  departeth  from  me  and  goeth  to  ferve 
the  other,  I  may  have  an  a£lion  for  damages  againft  both 
the  new  mafter  and  the  fervant,  or  either  of  them  :  but  if 
the  new  mafter  did  not  know  that  he  is  my  fervant,  no 
a6lion  lies  ;  unlefs  he  afterwards  refufe  to  reftore  him  upon 
information  and  demand  ^  The  reafon  and  foundation 
upon  which  all  this  do£lrine  is  built,  feem  to  be  the  pro- 
perty that  every  man  has  in  the  fervice  of  his  domeftics ; 
acquired  by  the  contratSl  of  hiring,  and  purchafed  by  giving 
them  wages. 

As  for  thofe  things  which  a  fervant  may  do  on  behalf  of 
his  mafter,  they  feem  all  to  proceed   upon   this  principle, 
that   the   mafter  is  anfwerable  for  the  a£l  of  his  fervant,  if 
done  by  his  comma.nd,  either  exprefsly  given,  or  implied :  |j 
nam  qui  fadt  per  aUumy  facit  per  fe^.     Therefore,  if  the  fer- 

^  9  Rep.  115.  his  child,  and  a  hufband  or  father  for 

'^  %  Roll.  Abr.  546.  the  chaftity  of  his  wife  or  daughter. 
*  In   like   manner,   hy   the  laws  of        *  F.  N.  B.  167,  168. 

king  Alfred,  c.  38.  a  fervant  was  allow-         *  4  Infl.  109. 

ed  to  fight  for  his  mafter,  a  parent  for 


(9)  This  is  an  a6lion  upon  the  cafe,  generally  called  z.  per  quod 

Jerv'u'iuM  am'ifit.     This  a6lion  by  a  mafter  far  beating  his  fervant, 

has  been  contrived  by  a  fpecies  of  fiftion,  to  be  extended  to  a 

parent,  to  enable  him  to  recover  a  pecuniary  compenfation,  under ' 

feme  circuniftances,  for  the  fedudlion  of  his  daughter.     See  3  vol.  i 

p.  14.3.  note. 

vant 
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irant  commit  a  trefpafs  by  the  command  or  encouragement 
of  his  niafter,  the  mafter  (liall  be  guilty  of  it,  though  ihe  [  430  j 
fervant  is  not  thereby  excufcd,  for  he   is  only  to  obey  his 
mafter  in   matters   that  are  honeft  and  lawful.     If  an  ini - 
keeper's  fervar.ts  rob  his  guefts,  the  mafter  is  bound  to  refti- 
tution  ^  :  for  as  there  is  a  confidence  repofed  in  him,  that 
he  will  take  care  to  provide  honeft  fervants,  his  negligence 
is  a  kind  of  implied  confent  to  the  robbery  (10);  namy  qui 
tion  prohihity  cum  prohibere  pofftt^  jubet.     So   likewife  if  the 
drawer  at  a  tavern  fells  a  man  bad  wine,  whereby  his  health 
is  injured,  he  may  bring  an  action  againft  the  mafter*: 
for  although  the  mafter  did  not  exprefsly  order  the  fervant 
to   fell  it  to   that  perfon  in  particular,  yet  his  permitting 
him  to  draw  and  fell  it  at  all  is  impliedly  a  general  com- 
mand. 

In  the  fame  manner,  whatever  a  fervant  is  permitted  to 
do  in  the  ufual  courfe  of  his  bufinefs,  is  equivalent  to  a 
general  command.  If  I  pay  money  to  a  banker's  fervant, 
the  banker  is  anfwerable  for  it :  if  I  pay  it  to  a  clergyman's 
or  a  phyfician's  fervant,  whofe  ufual  bufinefs  it  is  not  to  re- 
ceive money  for  his  mafter,  and  he  embezzles  it,  I  muft 
pay  it  over  again.  If  a  ftev/ard  lets  a  leafe  of  a  farm,  with- 
;  out  the  owner's  knowlege,  the  owner  muft  ftand  to  the  bar- 
gain;  for  this  is  the  fteward's  bufinefs.  A  wife,  a  friend, 
a  relation,  that  ufe  to  tranfadl  bufinefs  for  a  man,  are  quoad 
hoc  his  fervants ;    and  the  principal  muft  anfwer  for  their 

*»  Noy's  mz\.  c.  43.  I  Rdl.  Abr.  95. 


(10)  But  is  has  been  long  eftablifhed  law,  that  the  innkeeper  is 
bound  to  reftitution  if  the  gueft  is  robbed  in  his  houfe  by  any  per- 
fon whatever  ;  unlefs  it  fhould  appear  that  he  was  robbed  by  his 
own  fervant,  or  by  a  companion  whom  he  brought  with  him. 
8  Co.  33.  And  wh^e  an  innkeeper  had  refufed  to  take  the  charge 
of  goods,  becaufe  his  houfe  was  full ;  yet  he  was  held  liable  fof 
the  lofs,  the  owner  having  ftopt  as  a  gueft,  and  the  goods  being 
ftolep  during  his  flay.     5  T.  R-  2'j^ 

Q^q  3  condudl: 
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conduO: :  for  the  law  implies,  that  they  aft  under  a  general 
command  -,  and  without  fuch  a  doftrine  as  this  no  mutual 
intercourfe  between  man  and  man  could  fubfill  with  any  tole- 
rable convenience.  If  I  ufually  deal  with  a  tradefman  by 
myfelf,  or  conftantly  pay  him  ready  money,  I  am  not  an- 
fwerable  for  what  my  fervant  takes  up  upon  truft  -,  for  here 
is  no  implied  order  to  the  tradefman  to  truft  my  fervant : 
but  if  I  ufually  fend  him  upon  trull,  or  fometimes  on  truft 
and  fometimes  with  ready  money,  I  am  anfwerable  for  all 
^  he  takes  up  ;  for  the  tradefman  cannot  poflibly  diftinguifh 
when  he  comes  by  my  order,  and  when  upon  his  own  au- 
thority ^  { I  i  )• 

C  431  3  If  a  fervant,  laftly,  by  his  negligence  does  any  damage  to 
a  ftranger,  the  mafter  (hall  anfwer  for  his  negledl :  if  a 
fmith's  fervant  lames  a  horfe  while  he  is  fhoeing  him,  an 
aftion  lies  againft  the  mafter,  and  not  againft  the  fervant. 
But  in  thefe  cafes  the  damage  muft  be  done,  while  he  is 
actually  employed  in  the  mafter's  fervice  -,  otherwife  the 
fervant  fliall  anfwer  for  his  own  mifbehaviour.  Upon  this 
principle,  by  the  common  law ',  if  a  fervant  kept  his  maf- 
ter's  fire  negligently,  fo  that  his  neighbour's  houfe  was 
burned  down  thereby,  an  a£lion  lay  againft  the  mafter ; 
becaufe  this  negligence  happened  in  his  fervice  ;  other- 
wife,  if  the  fervant,  going  along  the  ftreet  with  a  torch,  by 
negligence  fets  fire  to  a  houfe;  for  there  he  is  not  in  his 
inafter's  Immediate  fervice  ;  and  muft  himfelf  anfwer  the^ 
damage  perfonally.  But  now  the  common  law  is,  in  the 
former  cafe,  altered  by  ftatute  6  Anne,  c.  3.  which  ordains 
that  no  aftion  Ihall  be  maintained  againft   any,  in  whofe 

^  Dr.  &  Stud.  d.  2.  c.  4Z.    Noy's  max.  c.  44.         *  Noy's  max.  c.  44. 


(ti )  And  if  T  once  pay  for  what  my  fervant  has  bought  upon 
truft,  without  expreffing  any  difapprobation-of  it,  it  is  equivalent 
to  a  diredlion  to  truft  him  in  future  ;  and  I  fiiall  be  anfwerable  for 
all  he  takes  up  upon  credit,  till  an  exprefs  order  is  given  to  the 
tradefman  not  to  give  him  further  credit. 

houfc 
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houie  or  chamber  any  fire  fhall  accidentally  begin  \  for 
their  iDwn  lofs  is  fufficienr  punifliment  for  their  own  jot 
their  fervant's  cnrelefTncr.  But  if  fuch  fire  happen*  through 
negligence  of  any  fervant  (whofe  lofs  is  comnrjonly  very 
little,)  fuch  fervants  (hall  forfeit  100/.  to  be  diftributed 
among  the  fuiTerers  ;  and,  in  default  ot  paynent,  fhainjc^ 
committed  to  feme  workhoufe,  and  there  kept  to  hard  I4.- 
bour  for  eighteen  months^.  A  mafter  is,  laftly,  ctiarge* 
able  if  any  of  his  family  hyeth  or-  caCicth  any  thing  out 
of  his  houfe  into  the  ftreet  or  common  highway,  to  the  da- 
mage of  any  individual,  or  the  common  fuifance  of  his  ma- 
jefl:y's  liege  people^:  for  the  mafter  hath  the  fuperintend- 
aiice  and  charge  of  all  his  houfehold.  And  this  alfo  agrees 
with  the  civil  law  o;  which  holds  that  tht  pater  familins,  m 
this  and  fimilar  cafes,  "  ob  alterius  culpatn  tenetur^  five  ferv'i^ 
five  liberi.^* 

We  may  obferve,  that  in  all  the  cafes  here  put,  the  maf-  [  432  ] 
tcr  may  be  frequently  a  lofer  by  the  truil  repofed  in  his  fer- 
vant, but  never  can  be  a  gainer;  he  may  frequently  be  aa- 
fwerable  for  his  fervant's  mifbehaviour,  but  never  can  fliel- 
ter  himfelf  from  puniQiment  by  laying  the  blame  on  his 
agent.  The  reafon  of  this  is  (till  uniform  and  the  fame  ; 
that  the  wrong  done  by  the  fervant  is  looked  upon  in  law 
as  the  wrong  of  the  mafter  himfelf;  and  it  is  a  flandi )» 
maxim,  that  no  man  fhall  be  allowed  to  make  any  advan- 
tage of  his  own  wrong  (12). 

^  Upon  a  fimilar  principle,  by  the  ers;  or,  if  he  was  not  able  to  pay,  was 

law  of  the  twelve  tables  at  Rome,  a  per-  to  fufFer  a  corporal  punilhment. 

Ion  by  whofe  negligence  any  fire  began,  "  Noy's  max.  c.  44. 

was  bound  to  pay  double  to  the  fuflfer-  °  ff,  9.  3.  i.  Jnji.  4,  5.  i. 


(12)  In  a  late  cafe  where  it  was  proved  that  a  ferv^ant  wilfully 
drove  his  mafter^s  chariot  againfl  a  chaife,  but  that  the  mafter 
was  not  prefent,  nor  did  he  in  any  manner  direft,  or  affent  to 
the  aA  of  the  fervant,  it  was  held  by  the  court  of  king's  bench, 
that  the  owner  of  the  chaife  could  not  maintain  an  action  of 
trefpafs  againft  tl^e  mafter.  Macmanus  v.  Cricket,     i  Eqfl  106. 
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From  that  and  the  cafes  there  cited  and  confidered,  the  following 
general  conclulions  may  be  drawn  ;  where  the  aft  of  the  fertant 
is  wilful,  and  fuch  that  an  aftion  of  trefpafs,  and  not  an  aftion 
upon  the  cafe,  muft  be  brought,  the  mailer  is  not  refponfible,  un- 
lefs  the  aft  is  done  by  his  command  or  aflent. 

But  where  mifchief  enfues  from  the  negligence  or  unikilfulnefs 
of  the  fervant,  fo  that  an  aftion  upon  the  cafe  muft  be  brought, 
and  not  an  aftion  of  trefpafs,  then  the  mafter  will  be  anfwerable 
for  the  confequences  in  an  aftion  upon  the  cafe,  if  it  is  fhewn  that 
the  fervant  is  afting  in  the  execution  of  his  matter's  bufi- 
nefs  and  authority. 

The  law  which  obliges  matters  to  anfwer  for  the  negligence 
and  unfliilfulnefs  of  their  fervants,  though  oftentimes  fevere  upon 
^n  innocent  perfon,  is  founded  upon  principles  of  public  po- 
licy, in  order  to  induce  matters  to  be  careful  in  the  choice  of 
their  fervants,  upon  whom  both  their  own  fecurity  and  that  of 
others  fo  greatly  depends.  And  to  prevent  matters  from  being 
impofed  upon  in  the  charafters  of  their  fervants,  it  is  enafted  by 
32  Geo.  III.  c.  ^6.  that  if  any  perfon  fhall  give  a  falfe  charac- 
ter of  a  fervant,  or  a  falfe  account  of  his  former  fervice ;  or  if 
any  fervant  ttiall  give  fuch  falfe  account,  or  ftiall  bring  a  falfe 
charafter,  or  fhall  alter  a  certificate  of  a  charafter,  he  ttiall,  upon 
conviftion  before  a  juftice  of  the  peace,  forfeit  20/,  with  lOi. 
cofts.  The  informer  is  a  competent  witnefs.  But  if  any  fervant 
will  inform  againft  an  accompHce,  he  ttiall  be  acquitted. 

An  aftion  was  tried  at  the  fittings  after  Trinity  term  1792,  at 
Guildhall,  againft  a  perfon  who  had  knowingly  given  a  falfe 
charafter  of  a  man  to  the  plaintiff,  who  was  thereby  induced  to 
take  him  into  his  fervice.  But  this  fervant  foon  afterwards  rob* 
bed  his  mafter  of  property  to  a  great  amount,  for  which  he  was 
executed ;  and  the  plaintiff  recovered  damages  againft  the  de- 
fendant to  the  extent  of  his  lofs.  This  was  an  aftion  of  great 
importance  to  the  public,  and  there  can  be  no  doubt  but  it  was 
founded  in  ftrift  principles  of  law  and  juftice.     Parky  v.  Freeman* 


Ch.  15.  of  Persons^  433 


CHAPTER    THE    FIFTEENTH- 


OF  HUSBAND  AND  WIFE. 


THE  fccond  private  relation  of  perfons  is  that  of  mar- 
riage, which  includes  the  reciprocal  rights  and  duties 
of  hufband  and  wife ;  or,  as  moft  of  our  elder  law  books 
call  them,  of  baron  2X\Afeme,  In  the  confideration  of  wliich 
I  fhall  in  the  firft  place  inquire,  how  marriages  may  be  con- 
trailed  or  made  ;  (hall  next  point  out  the  manner  in  which 
they  may  be  diflblved  ;  and  (hall,  laftly,  take  a  view  of  the 
legal  efFe£ls  and  confequence  of  marriage. 

I.  Our  law  confiders  marriage  in  no  other  light  than  as  a 
civil  contract.  The  holinefs  of  the  matrimonial  (late  is  left 
entirely  to  the  ecclefiaftical  law  :  the  temporal  courts  not 
having  jurifdi6lion  to  confider  unlawful  marriage  as  a  fin,  but 
merely  as  a  civil  inconvenience.  The  punifliment  therefore, 
or  annulling,  of  inccftuous  or  other  unfcriptural  marriages, 
is  the  province  of  the  fpiritual  courts ;  which  a£t  profalute 
animae  a.  And,  taking  it  in  this  civil  light,  the  law  treats  it 
as  it  does  all  other  contra£ls  ;  allowing  it  to  be  good  and  va- 
lid in  all  cafes,  where  the  parties  at  the  time  of  making  it 
were,  in  the  firft  place,  ivilling  to  contradl:  ;  fecondly,  able 
to  contract ;  and,  laftly,  adlually  did  contrail,  in  the  pro- 
per forms  and  folemnities  required  by  law. 

*  Salic  I2X. 

First, 
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First,  they  mufl  be  willing  to  contracl.  "  Confenfus  non 
*'  concuhiiusy  facit  jwptiasy^  Is  the  maxim  of  the  civil  law  in 
this  cafe  ^ :  and  it  is  adopted  by  the  common  lawyers  ^^  who 
indeed  have  borrowed  (efpecially  in  antient  times)  almoft  all 
their  notions  of  the  legitim.acy  of  marriage  from  the  canon 
and  civil  laws. 


Secondly,  they  muft  be  able  to  contraft.  In  general, 
all  perfons  are  able  to  contra£^  them.felvcs  in  marriage,  unlefs 
they  labour  under  fome  particular  difabilities,  and  incapa- 
cities. "What  thofe  are,  it  will  be  here  our  bufniefs  to 
inquire. 

Now  thefe  difabilities  are  of  two  forts  :  firft,  fuch  as  are 
canonical,  and  therefore  fufScIent  by  the  ecclefiaftical  laws 
to  avoid  the  marriage  in  the  fpirirual  court ;  but  thefe  in  our 
law  only  maice  the  marriage  voidable,  and  not  ipfofaBo  void, 
until  fentence  of  nullity  be  obtained.  Of  this  nature  are  pre- 
contract ;  confanguinity,  or  relation  by  blood ;  and  afFmity, 
or  relation  by  marriage ;  and  fome  particular  corporal  infir- 
mities. And  thefe  canonical  difabilities  are  either  grounded 
upon  the  exprefs  words  of  the  divine  law,  or  are  confequences 
plainly  deducible  from  thence :  it  therefore  being  Cnful  in 
the  perfons  who  labour  under  them,  to  attempt  to  contract 
matrimony  together,  they  are  properly  the  cbjedt  of  the  ec- 
clefiaftical magiftrate's  coercion  ;  in  order  to  feparate  the  of- 
fenders, and  inflict  penance  for  the  oitence,  pro  falute  anitna' 
rttm*  But  fuch  marriages  not  being  void  ab  initio^  but  void- 
able only  by  fentence  of  feparation,  they  are  efteemed  valid 
to  all  civil  purpofes,  unlefs  fuch  feparation  is  actually  made 
during  the  life  of  the  parties.  For,  after  the  death  oi  either 
of  them,  the  courts  of  common  law  will  not  fufFer  the  fpiri- 
tual  courts  to  declare  fuch  marriages  to  have  been  void  ;  be- 
caufe  fuch  declaration  cannot  now  tend  to  the  reformation  of 
the  parties  **.  And  therefore  when  a  man  had  married  his  firft 
wife's  filter,  and  after  her  death  the  bifhop's  court  was  pro- 

^  Ff  50. 17.  30.  «  Co.  Litt.  zz,  1  Ibid. 

ceeding 


Ch.  15.  of  Persons,  435 

ceeding  to  annul  the  marriage  and  baftardize  the  iflue,  the 
court  of  king's  bench  granted  a  prohibition  quoad  hoc ;  but 
permitted  them  to  proceed  to  punifli  the  huiband  for  inceft*^. 
Thefe  canonical  difabilities  being  entirely  the  province  of  the 
ecclefiaftical  courts,  our  books  are  perfectly  (ilent  concerning 
them.  But  there  are  a  few  ftatutes  which  ferve  as  dire£lo» 
ries  to  thofe  courts,  of  which  it  will  be  proper  to  take  notice. 
By  ftatute  32  Hen.  VIII.  c.  38.  it  is  declared,  that  all  per- 
fons  may  lawfully  marry,  but  fuch  as  are  prohibited  by  God's 
law  (i) ;  and  that  all  marriages  contracted  by  lawful  perfons 
in  the  face  of  the  church,  and  confummate  with  bodily  know- 
lege,  and  fruit  of  children,  fhall  be  indiflbluble.  And  (be- 
caufc  in  the  times  of  popery  a  great  variety  of  degrees  of 
kindred  were  made  impediments  to  marriage,  which  impedi- 
ments might  however  be  bought  off  for  money)  it  is  declared 
by  the  fame  ftatute,  that  nothing  (God's  law  excepted)  fhall 
impeach  any  marriage,  but  within  the  Levitical  degrees  (2); 
the  fartheft  of  which  is  that  between  uncle  and  niece  ^     By 

«^  Salk.  548.  ^  Gilb.  Rep.  158. 


(i)  In  this  ftatute  the  prohibitions  by  God's  law  are  not  fpe- 
cified;  but  in  the  25  Hen.  VIII.  c.  22.  and  28  Hen.  VIII.  c.  7. 
the  prohibited  degrees  are  particularized.  It  is  doubtful  whether 
thefe  two  laft  ftatutes  are  in  force.  2  Burn.  Ec.  405.  But  fo  far 
they  feem  only  to  be  declaratory  of  the  Levitical  law.  The  for- 
mer declared  null  and  void  the  marriage  between  Hen.  VIII.  and 
Catharine  of  Arragon,  the  widow  of  his  eldeft  brother  prince 
Arthur ;  for  which  a  difpenfation  had  been  obtained  from  the 
pope. 

The  queftion  refpeding  the  validity  of  this  difpenfation,  pro- 
duced that  quarrel  between  the  king  and  the  pope,  which  ended 
in  the  abohtion  of  the  dominion  of  the  latter  in  this  country  :  and 
the  inconftancy  of  that  capricious  king's  affe6tions  accelerated  the 
reformation  of  our  religion. 

(2)  The  prohibited  degrees  are  all  which  are  under  the  4th  de- 
gree of  the  civil  law,  except  in  the  afcending  and  defcending  Hne, 
and  by  the  courfe  of  nature  it  is  fcarcely  a  poflible  cafe  that  any 
Oiic  fliould  ever  marry  liis  ifl"ue  in  the  4th  degree  ;  but  between  col- 
laterals 
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the  fame  ftatute  all  impediments  arifing  from  pre-contra£ls 
to  other  perfons,  weie  abolilhrjd  and  declared  of  none  effd£i, 
unlefs  they  had  been  confummated  with  bodily  knowlege  : 
in  which  cafe  the  canon  law  holds  fuch  contracft  to  be  a 
marriage  ie  faSlo.  But  this  branch  of  the  ftatute  was  re- 
pealed by  ftatute  2  &  3  Eow.  VI.  c.  23.  How  far  the  a£l 
of  26  Geo.  II.  c.  33.  (which  prohibits  all  fuits  in  ecclefiafti- 
cal  courts  to  compel  a  marriage,  in  confequence  of  any  con- 
tra6t)  may  collaterally  extend  to  revive  this  claufe  of 
Henry  VIII.'s  ftatute,  and  abolifti  the  impediment  of  pre- 
contract, I  leave  to  be  confidered  by  the  canonifts(3). 


laterals  It  is  unlverfally  true,  that  all  who  are  In  the  4th  or  any 
higher  degree  are  permitted  to  marry  ;  as  firft-coufins  are  in  the 
4th  degree,  and  therefore  may  marry,  and  nephew  and  great  aunt, 
or  niece  and  great  uncle,  are  alfo  in  the  4th  degree,  and  may  in- 
termarry :  and  though  a  man  may  not  marry  his  grand-mother,  it 
is  ceitainly  true  that  he  m.ay  marry  her  filler.  Gihf.  Cod.  413. 
See  the  computation  of  degrees  by  the  civil  law,  2  vol.  p.  207. 
The  fame  degrees  by  affinity  are  prohibited.  Affinity  always 
arifes  by  the  marriage  of  one  of  the  parties  fo  related ;  as  a  huf- 
band  is  related  by  affinity  to  all  the  confanguinei  of  his  wife  ;  and 
mce  verfii  the  wife  to  the  hufband's  confanguinei :  for  the  hufband 
and  wife  being  confidered  one  flefh,  thofe  who  are  related  to  the 
one  by  blood,  are  related  to  the  other  by  affinity.  Gibf.  Cod.  412, 
Therefore  a  man  after  his  wife's  death  cannot  marry  her  fifter, 
aunt,  or  niece.  But  the  confanguinei  of  the  hufband  are  not  at  all 
related  to  the  confanguinei  of  the  wife.  Hence  two  brothers  may 
marry  two  fifters,  or  father  and  fon  a  mother  and  daughter :  or  if 
a  brother  and  fifter  marry  two  perfons  not  related,  and  the  brother 
and  fifter  die,  the  v/idow  and  widower  may  intermarry  ;  for  though 
a  man  is  related  to  his  wife's  brother  by  affinity,  he  is  not  fo  to  his 
wife's  brother's  wife,  whom,  if  circumftances  would  admit,  it 
would  not  be  unlawful  for  him  to  marry. 

(3)  A  contraft  per  *verba  de  prafenti  tempore  ufed  to  be  confi- 
dered in  the  ecclefiaftical  courts  ipfum  mairimonium,  and  if  either 
party  had  afterwards  married,  this,  as  a  fecond  marriage,  would 
have  been  annulled  in  the  fpiritual  courts,  and  the  firft  contract 
enforced.    See  an  inftance  of  it  4  Co.  29.   But  as  this  pre-engage- 

inent 
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The  other  fort  of  difabiLties  are  thofe  which  are  created, 
or  at  leaft  enforced,  by  the  municipal  laws.  And  though 
fomc  of  them  may  be  grounded  on  natural  law,  yet  they  arc 
regarded  by  the  laws  of  the  land,  not  fo  much  in  the  light 
of  a'^.y  moral  offence,  as  on  account  of  the  civil  inconve- 
niences they  draw  after  them.  Thefe  civil  difabilities  make 
the  contract  void  ab  initiOf  and  not  merely  voidable ;  not 
that  they  diffolve  a  contract  already  formed,  but  they  render  [  43^  ] 
the  parties  incapable  of  performing  any  contra£t  at  all :  they 
do  not  put  afander  thofe  who  are  joined  together,  but  they 
previouily  hinder  the  junction.  And,  if  any  perfons  under 
thefc  legal  mc^ipacities  come  together,  it  is  a  meretricious, 
and  not  a  matrimonial,  union. 

1.  The  firft  of  thefe  legal  difabilities  is  a  prior  marriage, 
or  having  another  hufband  or  wife  I.ving;  in  which  cafe, 
befides  the  penalties  confoquent  upon  it  as  a  felony  (4),  the 
fecond  marriage  is  to  all  intents  and  purpofes  void":  poly- 
gamy being  condemned  both  by  the  law  of  the  new  tefta- 
ment,  and  the  policy  of  all  prudent  ftates,  efpecially  in  thefe 
northern  climates.  And  Juftinian,  even  in  the  chmate  of 
modern  turkey,  is  exprefs ",  thzt  "  du  as  uxores  eodem  tem^ 
«*  pore  habere  non  licet  ^^ 

2,  The  next  legal  difabillty  is  want  of  age.  This  is  fuf- 
ficient  to  avoid  all  other  contracts,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contracting  ;  a  fortiori  thtXQ' 
fore  it  ought  to  avoid  this,  the  molt  important  contract  of 
any.  Therefore  if  a  boy  under  fourteen,  or  a  girl  under 
twelve  years  of  age,  marries,  this  marriage  is  only  inchoate 
and  imperfed  j  and,  when  either  of  them  comes  to  the  age 

e  Bro.  Ahr.  tit.  Bajiardy,  pi.  8.  ^  Infi.  I,  lO.  6. 


ment  can  no  longer  be  carried  into  effect  as  a  marriage,  I  think  we 
may  now  be  affured  that  it  will  never  more  be  an  impediment  to  a 
fubfequent  marriage  adually  folemnized  and  coiuummated, 
(4)  See  the  exceptions^  4  vol.  164. 

I  of 
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of  confent  aforefaid,  they  may  difagree  and  declare  the  mar- 
riage void,  without  any  divorce  or  fentence  in  the  fpiritual 
court.  This  is  founded  on  the  civil  law  '.  But  the  canon 
law  pays  a  greater  regard  to  the  conflitution,  than  the  age, 
of  the  parties  ^ ;  for  if  they  are  habiles  ad  matrimonium,  it  is 
a  good  marriage,  whatever  their  age  may  be.  And  in  our 
law  it  Is  fo  far  a  marriage,  that,  if  at  the  age  of  confent 
they  agree  to  continue  together,  they  need  not  be  married 
again'.  If  the  hufband  be  of  years  of  difcretion,  and  the 
wife  under  twelve,  when  (lie  comes  to  years  of  difcretion  he 
may  difagree  as  well  as  fhe  may :  for  in  contrafls  the  obli- 
gation mud  be  mutual ;  both  mud  be  bound,  or  neither  (5) ; 
and  fo  it  is,  vice  verfa^  when  the  wife  is  of  years  of  difcre- 
tion, and  the  hufband  under  "*. 

C  437  ]  3*  Another  Incapacity  arlfes  from  want  of  confent  of 
parents  or  guardians.  By  the  common  law,  if  the  parties 
themfelves  were  of  the  age  of  confent,  there  wanted  no  other 
concurrence  to  make  the  marriage  valid  :  and  this  was  agree- 
able to  the  canon  law.     But,  by  feveral  ftatutes ",  penalties 

5  Leon.  Cotijlit.  1 09.  "^  Wt.^. 

^   Decretal.  I.  4.  ///.  2.  J«.  3.  "  6    &    7  Will.  TIT.  c,  6.      7  &   8  W. 

^  Co.  Litt.  79.  III.  c  35.     loAnn.  c.  19. 


(5 )  This  propofition  is  too  generally  exprefled ;  for  there  are 
various  contrafts  between  a  perfon  of  full  age  and  a  minor,  in 
which  the  former  is  bound  and  the  latter  is  not.  The  authorities 
feem  decifive  that  it  is  true  with  regard  to  the  contraft  of  marriage 
referred  to  the  ages  of  14  and  12  ;  but  it  has  alfo  long  been  clearly 
fettled  that  it  is  not  true  with  regard  to  contrads  for  marriage 
referred  to  the  minority  under  twenty-one. 

For  where  there  are  mutual  promifes  to  marr)-  between  two 
perfons,  one  of  the  age  of  2 1  and  the  other  under  that  age,  the 
firft  is  bound  by  the  contraft,  and  on  the  fide  of  the  minor  it  is 
voidable  ;  or  for  a  breach  of  the  promife  on  the  part  of  the  perfon 
of  full  age,  the  minor  may  maintain  an  a6lion  and  rpcover  da- 
mages, but  no  action  can  be  maintained  for  a  fimilar  breach  of  the 
contraft  on  the  fide  of  the  minor.  Holt  v*  AVard  Clarencieux, 
Str,  937.  iS".  C.  Fitzg.  175.  275. 

3  '  ^^ 
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of  100/.  are  laid  on  every  clergyman  who  marries  a  couple 
cither  without  publication  of  banns  (which  may  give  notice 
to  parents  or  guardians)  or  without  a  licence,  to  obtain  which 
the  confent  of  parents  or  guardians  mud  be  fworn  to  (6).  And 
by  the  llatute  4  &  5  Ph.  and  M.  c.  8.  whofosver  marries  any 
woman  child  under  the  age  of  fixteen  years,  without  confent 
of  parents  or  guardians,  (hall  be  fubjedl  to  fine,  or  five  years 
imprifonment:  and  her  eftate  during  the  hufband's  (7)  life 
fhall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil  law  in- 
deed required  the  confent  of  the  parent  or  tutor  at  all  ages  \ 
unlefs  the  children  were  emancipated,  or  out  of  the  parents 
power":  and  if  fuch  confent  from  the  father  was  wanting, 
the  marriage  was  null,  and  the  children  illegitimate  p,  but 
the  confent  of  the  mother  or  guardians,  ifunreafonably  with- 
held, might  be  redrL^^:d  and  fupplied  by  the  judge,  or  the 
prefident  of  the  province  ^  :  and  if  the  father  was  non  compos^ 
a  fimilar  remedy  was  given  '".  Thefe  provifions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  this  differ- 
ence :  that  in  France  the  fons  cannot  marry  without  confent 
of  parents  till  thirty  years  of  age,  nor  the  daughters  till 
twenty-five';  and  in  Holland,  the  fons  are  at  their ow^n  dif^ 
pofal  at  twenty-five,  and  the  daughters  at  twenty  ^  Thus 
hath  ftood,  and  thus  at  prefent  (lands,  the  law  in  other  neigh- 
bouring countries.     And  it  has  lately  been  thought  proper 

^  Ff.  23.  a,  2.  l!f  i3.  '  Domat.  of  dowries,  §  2.  Rlontefq. 

P  Ff.  I.  5.  II.  Sp.  L.23.  7. 

'<  Cod.  5.  4.   I.  l5*  20.  *   Vinnlus  in  Injl.  l.l.t.lO. 

"  Inf.  t.  10.  I. 

(6)  By  the  26  Geo.  11.  c.  33.  f.  7.  if  any  clergyman  fhall  mar- 
ry a  couple  out  of  a  church  or  a  public  chapel,  where  banns  had 
been  ufually  publifhed  before  1754,  unlefs  by  fpecial  licence  from 
the  archbifhop  ;  or  fhall  mari-y  them  without  a  licence,  or  publica- 
tion of  banns  ;  he  fhall  be  guilty  of  felony,  and  fhall  be  tranfported 
for  14  years.  And  there  have  been  inftances  of  convidlion  for 
this  offence. 

(7)  The  conflru£lion  of  the  ftatute  feems  to  be,  that  it  fhall 
alfo  go  to  the  next  heir  during  the  life  of  the  wife,  even  after  the 
death  of  the  hufhand.  i  Bro'wn.  Ch.  Rep,  23.  But  the  con- 
trary has  been  decided  in  the  exchequer,     j^mh.  73. 

to 
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to  introduce  fomewhat  of  the  fame  policy  into  our  laws  by 
ftatutc  26  Geo.  II.  c.  33.  whereby  it  is  ena£led,  that  all 
marriages  celebrated  by  licence  (for  banns  fuppofe  notice) 
where  either  of  the  parties  is  under  twenty-one,  (not  being 
[  438  ]  a  widow  or  widower,  who  are  fuppofed  em. ^ncipated,)  with- 
out the  confent  of  the  father,  or,  if  he  be  not  living,  of  the 
mother  or  guardians  (8),  (hall  be  abfolutely  void.  A  like  pro- 

(8)  A  matter  of  fucli  importance  deferves  to  be  more  particu- 
larly ftated  :  the  party  under  age  marrying  by  licence,  if  a  minor, 
and  not  having  been  married  before,  muft  have  the  confent  of  a 
father,  if  living  ;  if  he  be  dead,  of  a  guardian  of  his  perforiy  laiufully 
appointed ;  if  there  be  no  fuch  guardian,  then  of  the  mother  if  fhe 
is  unmarried  ;  if  there  be  no  mother  unmarried,  then  of  a  guardian 
appointed  by  the  court  of  chancery. 

I  have  been  inclined  to  think  that  the  words  la'wfuUy  appointed 
comprehend  a  gaardian  appointed  by  the  father,  a  guardian  ap- 
pointed by  the  court  of  chancery,  and  alfo,  where  fuch  a  guardian 
can  exift,  a  focage  guardian,  he  being  a  guardian  of  the  perfon 
of  the  ward  appointed  by  the  law  itfelf. 

It  is  true,  this  guardianfhip  continues  only  till  the  ward  attains  i 
the  age  of  14,  and  the  mother  in  all  cafes,  except  when  fhe  is 
heir  to  her  own  fon,  that  is  when  (he  would  be  heir  to  her  hufband 
without  ifTue,  will  be  the  focage  guardian  ;  but  if  the  parents 
were  both  dead,  and  there  was  a  focage  guardian,  who  confentcd 
to  the  marriage  of  a  girl  under  14,  would  not  this  marriage  be 
valid  if  folemnized  by  a  licence  ?  Here  is  the  confent  of  a  guardian 
of  the  perfon  of  the  party  appointed  by  the  law,  and  would  not 
this  be  within  the  meaning  of  the  words  laivfully  appohitsd?  The 
confent  of  the  guardian  appointed  by  the  court  of  chancery  being 
exprefsly  mentioned  in  the  laft  inftance,  feems  to  afford  fome  in- 
ference that  that  fpecies  of  guardian  was  not  included  within  the 
words  lawfully  appointed ;  but  it  affords  a  very  flight  inference 
indeed,  for  though  he  was  included  in  the  general  words,  yet  it 
was  abfolutely  neceffary  to  name  him  exprefsly  again  ;  and  the 
ftatute  in^effeft  thereby  declares,  that  if  none  of  thofe  perfons 
previoufly  defcribed  are  in  exiflence,  then,  in  order  to  give  validity 
to  a  marriage  by  licence,  a  guardian  muff  be  appointed  by  the 
court  of  chancery,  for  the  exprefs  purpofe  of  giving  his  confent 
to  it.  And  this  is  by  no  means  repugnant  with  the  fuppofition, 
that,  if  a  guardian  is  appointed  by  the  court  of  chancer}^  after  the 

father'* 
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vifion  is  made  as  in  the  civil  law,  where  the  mother  or  guar-  , 
dian  is  non  compos^  beyond  fea,  or  unreafonably  froward,  to 
difpenfe  with  fuch  confent  at  the  difcretion  of  the  lord  chan- 
cellor :  but  no  provifion  is  made,  in  cafe  the  father  ftiould 
labour  under  any  mental  or  other  incapacity  (9).  Much  may- 
be, and  much  has  been  faid,  both  for  and  againft  this  inno» 
vation  upon  our  antient  laws  and  conftitution.      On  the  one 


father's  death,  his   confent  fhali  precede  that  of  the  mother,  he 
being  a  guardian  lawfully  appointed. 

If  thofe  who  compofed  the  marriage  a£l,  had  meant  only  to 
interpofe  a  guardian  appointed  by  the  father  between  the  father 
and  the  mother,  furely  they  would  have  ufed  the  fpecific  words 
appointed  by  the  father,  rather  then  the  general  words  lawfully  ap^ 
pointed*  I  have  thought  it  proper  to  make  tiiefe  obfervations, 
becaufe  I  fee  that  fir  William  Scott,  in  the  cafe  of  Horner  v, 
Xiiddiard,  p.  i8o.  coHftrues  the  words  a  guardian  la-vfully  ap^ 
pointed,  to  mean  a  guardian  appointed  by  the  father  only.  He 
cites  no  authority  for  this  conftrudtion.  For  the  reafoas  I  have 
afligned,  I  hope  I  may,  wHithout  offence,  prefume  to  quellion,  in 
this  inftance,  the  opinion  cf  fo  leanied  and  refpectable  a  judge. 
See  p.  459.  n.  ii»  pofl. 

(9)  The  words  of  the  ftatute  are,  "  if  any  fuch  guardian,  or 
mother,  or  any  of  them,  whofe  confent  is  made  necelfary,  fhall  be 
non  compos  mentis y*  l^c.  Under  the  words  any  of  them,  I  conceive 
that  the  chancellor  would  think  liimfelf  enabled  to  confent  for  a 
father,  whofe  confent.  it  was  thus  impofiible  to  obtain. 

In  the  9  Geo.  H.  an  a6l  for  the  preventing  clandefline  mar- 
riages in  Ireland  was  pafTed,  it  enatfts  that  if  the  parties  are  under 
the  age  of  twenty-one,  and  if  they  or  their  parents  are  intitled  to,, 
or  in  poffeflion  of,  property  to  the  amount  fpecilied,  the  mar- 
riage fhall  be  void,  if  folemnized  without  the  confent  of  the  fa- 
ther, or  if  he  is  dead,  of  the  guardian  of  the  party  under  age,  or 
if  there  be  neither,  of  the  lord  chancellor.  But  the  marriage  wiU 
be  valid,  if  a  fuit  be  not  commenced  within  a  year  to  vacate  it. 
See  Irifh  Stat. '9  Geo.  II.  c.  11. 

The  mother's  confent  is  not  admitted  into  the  Irifh  flatute, 
though  that  ftatute  unqueflionably  fuggefled  the  general  provifions 
of  the  Englifh  fj^tute.     26  Geo.  11.  c.  33. 

Vol.  I.  R  r  hand, 
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hand,  it  prevents  tlie  clandefline  marriages  of  minors,  which 
are  often  a  terrible  inconvenience  to  thofe  private  famiUes 
wherein  they  happen.  On  the  other  hand,  reftraints  upon 
marriages,  efpecialiy  among  the  lower  clafs,  are  evidently  de- 
trimental to  the  public,  by  hindering  the  increafe  of  the  peo- 
ple ^  and  to  religion  and  morality,  by  encouraging  licentiouf- 
nefs  and  debauchery  among  the  fmgle  of  both  fexes,  and 
thereby  deftroying  one  end  of  fociety  and  government,  which 
is  concuhitu  prohihere  vago.  And  of  this  laft  inconvenience 
the  Roman  laws  were  fo  fenfible,  that  at  the  fame  time  that 
they  forbad  marriage  without  the  confent  of  parents  or  guar- 
dians, they  were  lefs  rigorous  upon  that  very  account  with 
regard  to  other  reftraints :  for,  if  a  parent  did  not  provide  a 
hufband  for  his  daughter,  by  the  time  fhe  arrived  at  the  age 
of  twenty-five,  and  (he  afterwards  made  a  flip  in  her  con- 
du£\:,  he  was  not  allowed  to  difinherit  her  upon  that  ac- 
count, *'  quia  11071  fua  ctilpa^  Jed  parentum^  id  commifijfe 
**  cognofcitur^*^ 

4.  A  FOURTH  incapacity  is  want  of  reafon  ;  without  a 
competent  fliare  of  which,  as  no  other,  fo  neither  can  the 
matrimonial  conduct  be  valid'".  It  was  formerly  adjudged* 
that  the  iflue  of  an  idiot  was  legitimate,  and  confequently 
that  his  marriage  was  valid.  A  ftrange  determination  !  fmce 
confent  is  abfolutely  requifite  to  matrimony,  and  neither  | 
idiots  or  lunatics  are  capable  of  confenting  to  any  thing* 
And  therefore  the  civil  law  judged  much  more  fenfibly  whea 
it  made  fuch  deprivations  of  reafon  a  previous  impediment ; 
t  439  ]  though  not  a  caufe  of  divorce,  if  they  happened  after  mar- 
riage ^.  And  modern  refolutions  have  adhered  to  the  reafon 
of  the  civil  law,  by  determining  ^  that  the  marriage  of  a  lu- 
natic, not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exa6t  ftate  of  the 
party's  mind  at  the  adual  celebration  of  the  nuptials,  upon 

«  ncv.  115.  ^  Ji.  "  Ff.  23.  tit.  I.  /.  8.  \ff  tit.  2. /.  s6.  . 

*  I  Roll.  Abr.  3J 7.  ■  ^  Monifon's  cafe,  coram  Ddcgat. 
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this  account  (concurring  with  fome  private  family  *  reafons) 
the  ftatute  15  Geo.  11.  c.  30.  has  provided  that  the  mar- 
riage of  lunatics  and  perfons  under  phrenzies  (if  found 
lunatics  under  a  commiiTion,  or  committed  to  the  care  of 
trullees  by  any  aci  of  parliam.ent),  before  they  are  declared  of 
, found  mind  by  the  lord  chancellor  or  the  majority  of  fuch 
truftees,  fhall  be  totally  void  (10). 

Lastly,  the  parties  muft  not  only  be  willing  and  able  to 
contrad:,  but  acSlually  muft  contrail  themfelves  in  due  form 

^  See  private  a^ls  23  Geo.  II.  c.  6. 


(10)  Till  the  2  &  3  Edvv.  VI.  c.  21.  the  clergy  in  this  coun- 
try were  prohibited  to  marry,  by  various  lavs  and  canons  ;  a 
ftatute  in  the  31  Hen.  VIII.  c.  14.  having  even  made  it  f^elony. 
But  the  legifiature  by  2  &  3  Edw.  VI.  c  21.  repealed  the  laws 
and  canons  which  impoied  that  fevere  reftriclion  upon  the  clergy, 
aEd  granted  them  the  fame  indulgence  that  the  laity  enjoyed.  — - 
The  preamble  to  that  ftatute,  as  almoil  all  the  preambles  to  the 
ilatutes  in  that  ftiort  reign,  is  exprefled  with  a  remarkable  degree 
of  eloquence.  "  Although  it  were  not  only  better  for  the  efti- 
"  mation  of  priefts  and  other  minifters  in  the  church  of  God,  to 
"  live  chafte,  fole,  and  feparate  from  the  company  of  women, 
•*  and  the  bond  of  marriage ;  but  alfo  thereby  they  might  the 
**  better  intend  to  the  adminiftration  of  the  gofpel,  and  be  lefs 
*'  intricated  and  troubled  w4th  the  charge  of  houfehold,  being 
**  free  and  unburthened  from  the  care  and  coft  of  finding  wife  and 
**  children  ;  and  that  it  were  moft  to  be  wiftied,  that  they  would 
**  willingly  and  of  their  felves  endeavour  themfelves  to  a  perpe- 
*■*  tual  chaftity  and  abftinence  from  the  ufe  of  women  :  yet,  for- 
*'  afmuch  as  the  contrary  hath  rather  been  feen,  and  fuch  un- 
**  cleanlinefs  of  living,  and  other  great  inconveniences  not  meet 
**  to  be  rehearfed,  have  followed  of  compelled  chaftity,  and  of 
**  fuch  laws  as  have  prohibited  thofe  the  godly  ufe  of  marriage  . 
"  it  were  better,  and  rather  to  be  fuffercd  in  the  commonwealth, 
.**  that  thofe  which  could  not  contain,  fhould,  after  the  counfel 
'"  of  fcripture,  live  in  holy  marriage,  than  feignedly  abufe  with 
*'  worfe  enormity,  outward  chaftity  or  fmgle  life."  But  this 
ftatute,  like  all  the  other  reforms  in  the  church,  was  repealed  by 
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of  law,  to  make  it  a  good  civil  marriage.  Any  contraft  made, 
per  verba  de  praefenti^  or  in  words  of  the  prefent  tenfe,  and 
in  cafe  of  cohabitation  per  verba  de  futuro  alfo,  between  per- 
fons  able  to  eontra6l,  was  before  the  late  adl  deemed  a  valid 
marriage  to  many  purpofes  \  and  the  parties  might  be  com- 
pelled in  the  fpiritual  courts  to  celebrate  it  in  facie  ecclefiae* 
But  thefe  verbal  coutrafts  are  now  of  no  force,  to  compel  a 
future  marriage  \  Neither  is  any  marriage  at  prefent  valid, 
that  is  not  celebrated  in  fome  parifh  church  or  public  cha- 
pel (ii),  unlefs  by  difpenfation  from  the  archbifhop  of  Cau- 
terbury.  It  muft  alfo  be  preceded  by  publication  of  banns, 
or  by  licence  from  the  fpiritual  judge.  Many  other  forma- 
lities are  likewife  prefcribed  by  the  a6t  ;    the    negle£l    of 

*  Stat.  26  Geo.  II.  c.  33. 


queen  Mary,  and  it  was  not  revived  again  till  the  i  Ja.  I.  c.  25, 
though  the  thirty-nine  articles  had  been  paffed  in  convocation  in 
the  fifth  year  of  the  reign  of  queen  Elizabeth  ;  the  jzd  of  which 
declares,  that  it  is  lawful  for  the  biftiops,  priefts,  and  deacons,  as 
for  all  other  chriilian  men,  to  marry  at  their  own  difcretion. 

The  clerks  in  chancery,  though  laymen,  were  not  allowed  to 
marry  till  the  14.  &  15  Hen,  VIIL  c.  8.  And  no  lay  doftor  of 
civil  law,  if  he  was  married,  could  exercife  any  ecclefiaftical  jurif- 
diAion  till  37  Hen.  VIIL  c.  7.     2  Burn,  Ec,  L.  418. 

(11)  The  marriage  a6l  requires,  that  the  marriage  fhall  be  cele- 
brated in  fome  parifh  church  or  public  chapel,  where  banns  had 
been  ufually  pubhflied  ;  i,  <?,.  before  the  25th  of  March  1754.  In 
confequence  of  this  conftru6lion,  the  court  of  king's  bench  were 
obliged  to  declare  a  marriage  void,  which  had  heen  folemnized  in 
a  chapel  ere£led  in  1765.  ( Doitg»  659.)  And  as  there  were 
many  marriages  equally  defective,  an  a6l  of  parliament  was  im- 
mediately pafied,  which  legalized  all  marriages  celebrated  in  fuch 
churches  or  chapels,  fince  the  pafling  of  the  marriage  aft  ;  and  it 
alfo  indemnified  the  clergymen  from  the .  penalties  they  had  in- 
curred.    21  Geo,  III,  C.53. 

A  fimilar  aft  was  pafled^  ij/c..  the  44  Geo.  III.  c.  77.  to  le- 
galize all  marriages  folemnized  in  fuch  chapels,  before  the  25th  of 
March  1805.     Surely  fome  other  general  remedy  ought  to  be 

adopted. 
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which,  though  penal,  does  not  invahdate  the  marriage.  It 
is  held  to  be  alfo  eflential  to  a  marriage,  that  it  be  per- 
formed by  a  perfon  in  orders  ^ ;  though  the  intervention  of 
a  priefl  to  folemnize  this  contrail  is  merely  jufis  pofitiviy 
and  not  juris  naturalls  aut  divhii :  it  being  faid  that  pope 
Innocent  the  third  was  the  firit  who  ordained  the  celebra-^ 
tion  of  marriage  in  the  church  = ;  before  which  it  was  to- 
tally a  civil  contract.  And,  in  the  times  of  the  grand  re-  [  440  ] 
bellion,  all  marriages  were  performed  by  the  juftices  of  the 
peace ;  and  thefe  marriages  v/ere  declared  valid,  without 
any  frefh  folemnization,  by  flatute  12  Car.  II.  c.  33.  But, 
as  the  law  now  (lands,  we  may  upon  the  whole  colledl, 
that  no  marriage  by  the  temporal  law  is  ipfo  facfo  void, 
that  is  celebrated  by  a  perfon  in  orders,' — in  a  parifh  church 
or  public  chapel  (or  elfewhere,  by  fpecial  difpenfation)  — 
in  purfuance  of  banns  or  a  licence,  —  between  fingle  per- 
fons, — confenting, — of  found  mind,- — and  of  the  age  of 
twenty-one  years  ; — or  of  the  age  of  fourteen  in  males  and 
twelve  in  females,  with  confent  of  parents  or  guardians,  er 
without  it  in  cafe  of  widowhood.  And  no  marriage  is  void- 
nhle  by  the  ecclefiaftical  law,  after  the  death  of  either  of  the 
parties,  nor  during  their  lives,  unlefs  for  the  canonical  im- 
pediments of  pre-contraci:,  if  that  indeed  ftill  exifts  ;  of  con- 
fanguinity  ;  and  of  afRnity,  or  corporal  imbecility,  fubfift- 
ing  previous  to  the  marriage. 

II.  I  AM  next  to  confider  the  manner  in  which  marriages 
may  be  diifolved  j  and  this  is  either  by  death,  or  divorce. 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  par- 
tial ;  the  one  a  vinculo  matrimonii,  the  other  merely  a  menfa 
et  thoro.  The  total  divorce,  a  vinculo  uiatrimonii,  mufl  be 
for  fome  of  the  canonical  caufes  of  impediment  before  men- 
tioned •,  and  thofe,  exifting  before  the  marriage,  as  is  always 
the  cafe  in  confanguinity ;  not  fuperv-enient,  or  arifing  after- 
%uardsy  as  may  be  the  cafe  in  afRnity  or  corporal  imbeci- 

fc  Silk,. 1 19.  *"  Moor.i70» 
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lity  (12).  For  in  cafes  of  total  divorce^  the  marriage  is  de- 
clared null,  as  having  been  abfolutely  unlawful  ab  initio ;  and 
the  parties  are  therefore  feparated  pro  faiute  animarum  :  for 
which  reafon,  as  was  before  obferved,  no  divorce  can  be  ob- 
tained, but  during  the  life  of  the  parties.  The  iflue  of  fuch 
marriage  as  is  thus  entirely  difiblved,  are  baftards  **. 

Divorce  a  men/a  £t  thoro  is  v/hen  the  marriage  is  juft  and 
lawful  ah  imtioy  and  therefore  the  law  is  tender  of  diliblving 
it ;  but  for  fome  fupervenient  caufe,  it  becomes  improper  or 
[^  441  ]  impoihble  for  the  parties  to  live  together:  as  in  the  cafe  of 
intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
For  the  canon  law,  which  the  common  law  follows  in  this 
cafe,  deems  fo  highly  and  with  fuch  myfterious  reverence  of 
the  nuptial  tye,  that  it  will  not  allow  it  to  be  unloofed  for 
any  caufe  whatfoever,  that  arifes  after  the  union  is  made. 
And  this  is  faid  to  be  built  on  the  divine  revealed  law  ; 
though  that  exprefsly  alligns  incontinence  as  a  cr.ufe,  and 
iu4-^d  the  only  caufe,  why  a  man  may  put  away  his  wife 
and  m.arry  another ''.  The  civil  law,  which  is  partly  of  pa- 
gan original,  allows  many  caufes  of  abfolute  divorce  ;  and 
fome  of  them  pretty  fevere  ones  :  (as  if  a  wife  goes  to  the 
theatre  or  the  public  games,  without  the  knowledge  and  con- 
sent of  the  hufband  ^,)  but  among  them  adultery  is  the  prin- 
cipal, and  with  reafon  named  the  firfl  ?.     But  with  us  in 

^  Co,  Lilt.  IZS'  ^  ^°'^-  117' 

'  Matt.  xix.  9.  ^  Cod.  5. 1 7.  8. 


(12)  Corporal  imbecility  may  arife  after  the  marriage,  which 
\vill  not  then  vacate  the  marri'-ige,  becaufe  there  was  no  fraud  in 
the  original  contraft  ;  and  one  of  the  ends  of  marriage,  viz.  the 
legitimate  procreation  of  children,  may  have  been  anfwered : 
but  no  kindred  by  affinity  can  happen  fubfequently  to  the  mar- 
riage ;  for  as  affinity  always  depends  upon  the  previous  marriage 
of  one  of  the  parties  fo  related,  if  a  hufband  and  wife  are  not 
fo  related  at  the  time  of  the  marriage,  they  never  can  become  fo 

'iiift^rwards. 
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England  adultery  is  only  a  caufe  of  feparatlon  from  bed  and 
board  " :  for  which  the  beft  reafon  that  can  be  given  is,  that 
if  divorces  were  allowed  to  depend  upon  a  matter  within 
the  power  of  either  of  the  parties,  they  would  probably  be 
extremely  frequent ;  as  was  the  cafe  when  divorces  were 
allowed  for  canonical  difabilities,  on  the  mere  confeflion 
of  the  parties  ',  which  is  now  prohibited  by  the  canons  '^(13). 
However,  divorces  a  vinculo  matrimonii,  for  adultery,  have 
of  late  years  been  frequently  granted  by  acl  of  parlia- 
ment (14). 

*  Moor.  683.  ^  Can.  1603.  c.  105. 

'  a  Mod.  314. 


(13)  A  hufband  cannot  obtain  a  divorce  in  the  ecclefiailical 
courts  for  the  adultery  of  his  wife  if  fhe  recriminates,  and  can 
prove  that  he  alfo  has  been  unfaithful  to  the  marriage  vow  ;  this 
feems  to  be  founded  on  tfie  foll«wing  rational  precept  of  the  civil 
law,  judex  adulterii  ante  oculos  habere  debet  et  inquirere,  an  maritus 
pudice  vivenSf  muUeri  quoque  bonos  mores  cohndi  autor  fuerit.  Per 
iniquum  enim  videtur  ejfe^  ut  pudicitiam  vir  ab  uxore  exigat,  quam 
ipje  non  exhibeat.     Ff.  48.  5.  13. 

(14)  To  prevent  divorces  a  vinculo  matrimonii  from  being  ob- 
tained in  parliament  by  fraud  and  collufion,  the  two  houfes  not 
only  examine  witnefles  to  be  convinced  of  the  adultery  of  the 
wife,  but  they  require  alfo  that  the  hufband  ftiall  have  obtained  a 
fentence  of  divorce  in  the  fpintual  courts,  and  a  verdi6t  with  da- 
mages in  a  court  of  law  from  fome  one  who  has  had  criminal  in- 
tercourfe  with  the  wife. 

This  is  not  a  ftanding  order  of  the  houfe  of  lords,  but  it  is 
adopted  as  a  rule  of  caution,  and  it  may  be  difpenfed  with, 
where  the  circumftances  are  fuch  that  the  adultery  of  the  wife 
can  be  proved  by  fatisfaftory  evidence,  and  where  at  the  fame 
time  it  is  impoflible  for  the  hulband  to  obtain  a  verdicl  in  an  adlion 
at  law. 

It  was  difpenfed  with  in  the  cafe  of  a  naval  officer,  whofe  wife 
had  been  brought  to  bed  of  one  child,  in  his  abfence  upon  duty 
abroad  ;  and  upon  his  return  was  far  advanced  in  her  pregnancy 
>vith  a  fecond,  and  where  he  could  not  difcover  the  father.     So 
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In  cafe  of  divorce  a  menja  et  thcrcy  the  law  allows  alimony 
to  the  wife  :  which  is  that  allowance,  which  is  made  to  a 
woman  for  her  fupport  out  of  the  hufband's  eflate  :  being 
fettled  at  tlie  difcretion  of  the  ecclefiafiical  judge,  on  con- 
(ideration  of  all  the  circumftances  of  the  cafe.  This  is 
fometimes  called  her  ejiovers ;  for  which,  if  he  refufes  pay- 
ment, there  is  (befides  the  ordinary  procefs  of  excommuni- 
cation) a  writ  at  common  lav/  de  ejloveriis  hahendisy  in  or- 
der to  recover  it '.  It  is  generally  proportioned  to  the 
f  442  ]  i^^iik  and  quality  of  the  parties.  But  in  cafe  of  elope- 
ment, and  living  with  an  adulterer,  the  law  allows  her  no 
alimony "'. 

III.  Having  thus  fhewn  how  marriages  may  be  made,  or 
dilTolved,  I  come  now,  laflly,  to  fpeak  of  the  legal  confe- 
quences  of  fuch  making,  or  diflblution. 

By  marriage,  the  hufband  and  wife  are  one  perfon  in  law " : 
that  is,  the  very  being  or  legal  exillence  of  the  woman  is 
fufpended  during  the  marriage,  or  at  leafh  is  incorporated 
and  confolidated  into  that  of  the  hufband  :  under  whofe 
wing,  protection,  and  cover^  flie  performs  every  thing ;  and 
is  tlierefore  called  in  our  law-french  a  feme-covert^  foemina 
'viro  co-operta  ;  is  faid  to  be  covert-barouy  or  under  the  pro- 
tection and  influence  of  her  hufband,  her  haron^  or  lord ; 
and  her  condition  during  her  marriage  is  called  her  cover'^ 
tare  (15).     Upon  this  principle,  of  an  union  of  perfon  in 

•  1  Lev.  6.  "  Co.  Litt.  II2. 

"*  Cowel.  tit.  Aliniony. 


in  another  cafe,  where  a  niarried  woman  had  gone  to  France,  was 
divorced  there  and  had  married  a  Frenchman. 

It  would  alfo  be  difpenfed  with,  if  the  adulterer  fhould  die 
before  tte  hufband  could  obtain  a  verdidl. 

(15)  Whatever  may  be  the  origin  oi feme-covert y  it  is  not  per. 
haps  unworthy  of  obfervation,  that  it  nearly  correfponds  in  it*s 
fignifications  to  the  Latin  v/ord  nuj[>ta  y  for  that  is  derived  a  nw 

hendo. 
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hufband  and  wife,  depend  almoft  all  the  legal  rights,  du-, 
ties,  and  difabilities,    that  either  of  them  acquire  by  the 
marriage.     I  fpeak  not  at  prefent  of  the  rights  of  property, 
but  of  fuch  as  are  merely  perfoual.     For  this  reafon,  a  man 
cannot  grant  any  thing  to  his  wife,  or  enter  into  covenant 
with  her  o,  for  the  grant  would  be  to  fuppofe  her  feparate 
exiftence  :    and  to  covenant  with  her,    would   be  only  to 
covenant  with  himfelf  (i6)  :  and  therefore  it  is  alfo  gene- 
rally  true,  that  all  compacts  made  between  hufband  and 
wife,  when  fmgle,   are  voided  by  the  intermarriage  p.     A 
woman  indeed  may  be  attorney  for  her  hufband  ^  j  for  that 
implies  no  feparation  from,  but  is  rather  a  repvefentation  of, 
her  lord.     And  a  hufband  may  alfo  bequeath  any  thing  to 
his  wife  by  will ;  for  that  cannot  take  efferi  till   the  cover- 
ture is  determined  by  his  deaths     The  hufband  is  bound 
to  provide  his  wife  with  necefTaries  by  law,  as  much  a$ 
himfelf:  and  if  fhe  contrails  debts  for  them,  he  is  obliged 
to  pay  them ' ;  but,  for  any  thing  befides  necefTaries,  he  is 
not   chargeable^  (i?)*      ^^^^    i^   ^   'wi^q  elopes,  and  lives 
with  another  man,  the  hufband  is  not  chargeable  even  for  f  443  ] 
necefTaries " ;  at  leafl  if  the  perfon  who  furnifhes  them  is 
fufficiently    apprized  of  her  elopement  ^.     If  the  wife  be 

«  Co.  Lite.  112.  *  Salk.118. 

P  Cro.  Car.  55 1.  *  i  Sid.  120. 

«  F.  N.  B.  17.  "  Stra.  647. 

'Co.  Liu.  iia.  ''I  Lev.  5. 


hendoi  i.  e.  tegendo,  becaufe  the  modefly  of  the  bride,  it  is  faid, 
was  fo  much  confulted  by  the  Romans  upon  that  delicate  occafion, 
that  fhe  was  led  to  her  hufband^s  home  covered  with  a  veil. 

(16)  But  tile  hufband  may  grant  to  the  wife  by  the  interven- 
tion of  truflees  ;  Harg,  Co.  Litt.  30  ;  and  he  may  furrender  a 
copyhold  to  her  ufe.  4  Co.  29. 

(17)  What  are  necefTaries  mufl  be  afcertained  by  a  jury  from 
the  rank  and  circumftances  of  the  hufband. 

Lord  Kenyon  has  held  at  nifi  prius,  that  if  a  hufband  gives 
notice  to  a  particular  tradefman  not  to  deal  with  his  wife  unlefg 
ftie  brings  ready  money,  that  tradefman  cannot  afterwards  main- 
tain an  adlion  againfl  the  hufband  even  for  neceffaries. 

7  indebted 
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indebted  before  marriage,  the  hulband  is  bound  afterwards 
to  pay  the  debt ;  for  he  has  adopted  her  and  her  circum- 
ftances  together''  (i8).  If  the  wife  be  injured  in  her  per- 
fon  or  her  property,  fhe  can  bring  no  adion  for  redrefs 
without  her  hufband's  concurrence,  and  in  his  name,  as 
well  as  her  own  ^ :  neither  can  {he  be  fued,  without  mak- 
ing the  hufband  a  defendant  ^.  There  is  indeed  one  cafe 
where  the  wife  fhall  fue  and  be  fued  as  a  feme  fole,  viz, 
where  the  hufband  has  abjured  the  realm,  or  is  banifhed  % 
for  then  he  is  dead  in  law  (19);  and,  the  hulband  being 

'^  3  Mod.  186.  in'the  courts  of  Athens.    (Pot.  Antiqu. 

y  Salk.  119.     I  Roll.  Abr.  347.  b.  i.  c.  ai.) 
^  Bro.    Error.  1-J2.     I   I.eon.  313.         *  Co.  Litt.  133. 
I  Sid.  120.     This  was  alfo  the  praclice 


(18)  But  though  the  hufoand  has  had  a  great  fortune  with  his 
w^ife,  if  /he  dies  before  him,  he  is  not  liable  to  pay  her  debts  eon- 
trafted  before  marriage,  either  in  law  or  equity,  unlefs  there  is 
fome  part  of  her  perfonal  property  which  he  did  not  reduce  into 
his  poiTeflion  before  her  death,  which  he  muft  afterwards  recover 
as  her  adminiftrator ;  and  to  the  extent  of  the  value  of  that  pro- 
perty, he  will  be  liable  to  pay  his  wife's  debts,  dumfola,  which  re- 
mained undifcharged  during  the  coverture,     i  P.  IVms,  468. 

(19)  This  principle  had  been  extended  to  a  cafe  which  was 
thought  analogous  to  that,  where  the  hufband  was  confidered 
dead  in  law,  viz.  where  a  married  woman  was  feparated  from  her 
hufband,  and  v/as  allowed  a  feparate  maintenance  by  deed ;  it 
having  been  decided  by  the  court  of  king's  bench  in  feveral  in- 
ilances,  that,  if  the  wife  under  fuch  circumflances  contrajSled  debts, 
flie  was  liable  to  be  fued  as  Ti  feme  fole »     1  T.  R,  ^. 

But  a  fimilar  cafe  has  lince  been  argued  before  all  the  judges, 
and  their  unanimous  judgment  was  pronounced  by  lord  Kenyon, 
in  the  conclufion  of  which  he  declares,  that  "  we  find  no  au» 
**  thority  in  the  books  to  (hew  that  a  man  and  his  wife  can,  by 
"  agreement  between  themfelves,  change  their  legal  capacities  and 
•*  charafters;  or  that  a  woman  may  be  fued  as  a  feme  fole ^  while 
**  the  relation  of  marriage  fubfifts,  and  fhe  and  her  hufband  are 
**  living  in  this  kingdom."     Marfhall  v,  Rutton.  8  7".  R.  545. 

If  the  hufband  turns  away  his  wife,  he  is  liable  to  tracj^fmen 

for 
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thus  difabled  to  fue  for  or  defend  the  wife,  it  would  be 
moft  unreafonable  if  ihe  had  no  remedy,  or  could  make  no 
defence  at  all.  In  criminal  profecutions,  it  is  true,  the 
wife  may  be  indicted  and  punifhed  feparately  ^  ;  for  the 
union  is  only  a  civil  union.  But,  in  trials  of  any  fort, 
they  are  net  allowed  to  be  evidence  for,  or  againft,  each 
other  ^ :  partly  becaufe  it  is  impofnble  their  teftimony 
ihould  be  indilFerent ;  but  principally  becaufe  of  the  union 
of  perfon :  and  therefore,  if  they  were  admitted  to  be  wit- 
neffesfor  each  other,  they  would  contradidl  one  maxim  of 
law,  "  fjemo  in  propria  caiifa  tcfi'is  ejje  debet ;"  and  if  ciga'injl 
each  other,  they  would  contradi61;  another  maxim,  "  nemo 
«  tenetur  feipfum  accujare  (20)."     But,  where  the  offence  is 

*  I  Htjwk.  P.  C.  3.  '^  2  Hawk.  P.  C.  431. 


for  necefTaries,  but  not  if  ihe  elopes,  though  they  have  no  notice 
of  the  elopen^ent. 

If  the  hufband  allows  his  wife  a  feparate  maintenance  by  deed, 
he  cannot  be  fued  for  necefTaries,  as  long  as  the  allowance  is  paid. 
I  Ld.  Ray.  444. 

But  if  the  feparate  maintenance  be  not  paid  to  her,  then  he 
may  be  fued  again  for  ncceflaries.     2  Bof.  &  Pull.     N.  R.  148. 

(20)  The  union  of  perfon  is  fcarce  fufficient  to  account  for  this 
rule  of  law  ;  for  the  confefiions  of  the  hufband  or  wife  are  no  evi- 
dence againft  the  other,  yet  the  confeflions  of  the  party  are  legal 
evidence  :  but  the  better  reafon  feems  to  be  that,  which  is  generally 
afDgned,  in%.  if  a  wife  were  a  witnefs  for  her  hufband,  (he  would 
be  under  a  flrong  temptation  to  commit  perjury  ;  and  if  againfl 
her  hufband,  it  would  be  contrary  to  the  policy  of  marriage,  and 
might  create  much  domeilic  difTenfjcn  and  unhappinefs  ;  fo  vicz 
*0£rfa  of  the  hufband.  Bull.  A^  P.  286.  But  this  rule,  1  fhould 
think,  oup-ht  to  be  confined  to  cafes  where  the  hufband  or  wife  is 
a  party  in  the  a6lion  or  profecution  ;  yet  in  one  cafe  it  feems  to 
have  been  held,  that  a  v/ife  fhall  not  be  called  in  any  inftance  to 
give  evidence,  even  tending  to  criminate  her  hufband.  2  T.  R.  26^. 
If  this  be  true,  a  plaintiff  or  profecutor  may  have  the  benefit  of  the 
teflimony  of  the  one,  and  the  defendant  or  prifoner  cannot  have 
the  benefit  of  the  teilimony  of  the  other  ;  becaufe  the  evidence  of 
the  latter  wovld  tend  to  charge  the  former  with  perjun'.     Surely 

in 
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dire<n:ly  againft  the  perfon  of  the  wife,  this  rule  has  been 
ufually  difpenfed  with  ^  :  and  therefore,  by  ftatute  3  Hen. 
VII.  c.  2.  in  cafe  a  woman  be  forcibly  taken  away,  and 
married,  fhe  may  be  a  witnefs  againfl  fuch  her  hufband,  in 
order  to  convi£l  him  of  felony.  For  in  this  cafe  fhe  can 
with  no  propriety  be  reckoned  his  wife;  becaufe  a  main 
ingredient,  her  confent,  was  wanting  to  the  contrad  :  and 
alfo  there  is  another  maxim  of  law,  that  no  man  fhall  take 
advantage  of  his  own  wrong  :  which  the  raviflier  here  would 
do,  if  by  forcibly  marrying  a  woman,  he  could  prevent  her 
f  444  ]  fron;  being  a  witnefs,  who  is  perhaps  the  only  witnefs,  to 
that  very  fa6l. 


In  the  civil  law  the  hufband  and  the  wife  are  confidered 
as  two  diflincl  perfons ;  and  may  have  feparate  eftates, 
contrafts,  debts,  and  injuries  ® :  and  therefore,  in  our  eccle- 
fjaflical  courts,  a  woman  may  fue  and  be  fued  without  her 
hufband^  (21). 

But,  though  oi;r  law  in  general  confiders  man  and  wife 
as  one  perfon,  yet  there  are  fome  inftances  in  which  fhe  is 

*•  State  trials,  vol.  i.    Lord  Audley's         ^  C<),/.  4,  la,  i. 
cafe.     80:3.633.  ^  a  Roll  Abr.  298. 


in  fuch  cafes,  where  the  intercfts  of  ftrangers  are  concerned,  the 
furtherance  of  public  juftice  is  a  confideration  far  fuperior  to  th« 
policy  of  marriage,  or  the  domeflic  flrifes  of  the  witnefles. 

In  all  cafes  where  the  crime  is  a  violence  done  to  the  perfon  of 
the  other,  the  hufband  may  be  evidence  againil  the  wife,  and 
the  wife  againft  the  hufband.  This  was  held  by  all  the  judges 
in  the  cafe  of  Jagger,  who  was  convifted  at  York  upon  the  evi- 
dence of  his  wife  of  an  attempt  to  poifon  her.      Spring  Affizes, 

^797- 

(21)  A  feme  covert  having  a  feparate  eftate,  may,  in  a  court 

of  equity,  be  fucd  as  a  feme  fole,  and  be  proceeded  againfl  with- 
out her  hufband  ;  for,  in  refpeft  of  her  feparate  eftate,  fhe  is 
looked  upon  as  a  feme  fole.  2  Vtr.  614.  And  in  a  court  of  equity, 
baron  and  feme  are  confidered  as  two  diftinft  perfons,  and  there- 
fore a  wife   by    her  prochein  amy,    may  fue  her  own  hufband. 

3  Cox»  i*.  Wms,  39. 

feparately  \ 
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feparately  confidered  ;  as  inferior  to  him,  and  a6ling  by  his 
compulfion.  And  therefore  all  deeds  executed,  and  a61s 
tlone,  by  her,  during  her  coverture,  are  void ;  except  it  be  a 
"fine,  or  the  like  matter  of  record,  in  which  cafe  fhe  muft  be 
folely  and  fecretly  examined,  to  learn  if  her  a£l  be  volun- 
tary 5.  She  cannot  by  will  devife  lands  to  her  hufband, 
unlefs  under  fpecial  circumflances ;  for  at  the  time  of 
making  it  fhe  is  fuppofed  to  be  under  his  coercion  \  And 
hi  fome  felonies,  and  other  inferior  crimes,  committed  by 
her,  through  conftraint  of  her  hufband,  the  law  excufes 
her  ^  (Z2) :  but  this  extends  not  to  treafon  or  murder. 

The  hufband  alfo  (by  the  old  law)  might  give  his  wife 
moderate  correction  ^,  For,  as  he  is  to  anfwer  for  her 
mifbehaviour,  the  law  thought  it  reafonable  to  intrufl  him 
with  this  power  of  reftraining  her,  by  domeftic  chaflife- 
ment,  in  the  fame  moderation  that  a  man  is  allowed  to 
correal  his  apprentices  or  children ;  for  whom  the  mafter 
or  parent  is  alfo  liable  in  fome  cafes  to  anfvver.  But  thi* 
power  of  correction  was  confined  within  reafonable  bounds  \ 
and  the  hufband  was  prohibited  from  ufing  any  violence  to 
his  wife,  aliter  quam  ad  virimiy  ex  caufa  reghninis  et  cajliga^ 
tionis  iixoris  fiKE^  lic'ite  et  ratmiahiliter perthist^.  The  civil 
law  gave  the  hufband  the  fame,  or  a  larger,  authority  over  [  445  ] 
his  wife :  allowing  him,  for  fome  mifdemefuors,  jlagellis  et 
ftijlibtis  acriter  vcj'berare  uxorem  ;  for  others,  only  modicam 
caJ}igatione?n  adhihere ",  But,  with  us  in  the  politer  reign 
of  Charles  the  fecond,  this  power  of  correction  began  to 
ke  doubted  ° ;  and  a  wife  may  now  have  fecurity  of  the 
peace  againfl  her  hufband  p  ,    or,    in    return,    a    hufband 

■    «  Litt.  §  669,  <57p.  ^  F.  N.  B.  80. 

*»  Co.  Lkt.  112.  °  Nov. 117.  c.  14.  &  Van  Leeuw«a 

*  I  Hawk.  P.  C.  2.  in  foe, 

*  I  Hawk.  P.  C.  13a  °  I  Sid.  113.     3  Keb.  433. 

*  Moor.  874.  P  a  Lev.  128. 


(22)  The  law  excufes  the  wife,  perhaps,  in  no  crimes  inferior 
to  felony.     See  this  fubjed  confidered  in  the  4t-h  vol.  p.  29.  n.  4. 

againft 
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againft  his  wife  "5.  Yet  the  lov/er  rank  of  people,  who 
were  always  fond  of  the  old  common  law,  flill  claim  and 
exert  their  antient  privilege  :  and  the  courts  of  law  will  flill 
permit  a  hufband  to  reftrain  a  wife  of  her  liberty,  in  cafe  of 
any  grofs  mifbehaviour  ^ 

These  are  the  chief  legal  effects  of  marriage  during  the 
coverture  j  upon  which  we  may  obferve,  that  even  the  dif- 
abilities,  which  the  wife  lies  under,  are  for  the  moft  part 
intended  for  her  protection  and  benefit.  So  great  a  fa- 
vourite is  the  female  fex  of  the  laws  of  England  (23). 

«  Stra.  1107.  «■  Stra.  478.  875. 


(23)  Nothing,  I  apprehend,  would  more  conciliate  the  good- 
will of  the  lludent  in  favour  of  the  laws  of  England,  than  the  per- 
fuafion  that  they  had  (hewn  a  partiality  to  the  female  fex.  But  I 
am  not  fo  much  in  love  v/ith  my  fubjeft  as  to  be  inclined  to  leave 
it  in  pofleffion  of  a  glory  which  it  may  not  juftly  deferve.  In  ad- 
dition to  what  has  been  obferved  in  this  chapter,  by  the  leai-ned 
Commentator,  I  fhall  here  ftate  fome  of  the  principal  differences  in 
the  Englifh  law,  refpefting  the  two  fexes ;  and  I  fhall  leave  it  to 
the  reader  to  determine  on  which  lide  is  the  balance,  and  how  far 
this  compliment  is  fupported  by  truth. 

Hufband  and  wife,  in  the  language  of  the  law,  are  filled  laron  and 
feme  :  the  word  baron,  or  lord,  attributes  to  the  hufband  not  a  very 
cpurteous  fuperiority.  But  we  might  be  inclined  to  think  this 
merely  an  unmeaning  technical  phrafe,  if  we  did  not  recollect,  that 
if  the  baron  kills  his  feme,  it  is  the  fame  as  if  he  had  killed  a  ft  ran' 
ger,  or  any  other  perfon  ;  but  if  the  feme  kills  her  baron,  it  is  re- 
garded by  the  laws  as  a  much  more  atrocious  crime  ;  as  fhe  not 
only  breaks  through  the  reflraints  of  hum&nity  and  conjugal  affec- 
tion, but  throws  off  all  fubjedlion  to  the  authority  of  her  hufband. 
And  therefore  the  law  denominates  her  crime  a  fpecies  of  treafon, 
and  condemns  her  to  the  fame  puniihment  as  if  fhe  had  killed  the 
king.  And  for  every  fpecies  of  treafon,  (though  in  petit  treafon 
thepunifhmcntof  men  was  only  to  be  drawn  and  hanged,)  till  the 
50  Geo.  III.  c.  48.  the  fentence  of  women  was  to  be  drawn  and 
burnt  alive.  4  VoL  204. 

By  the  common  law  all  women  were  denied  the  benefit  of  clergy  ; 
and  till  the  3  and  4  W.  &  M.  c.(j.  they  received  fentence  of  death, 

4  and 
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and  might  have  been  executed,  for  the  firft  offence  in  finiple  lar- 
ceny, bigamy,  manilaughter,  &c.  however  learned  tjiey  were, 
merely  becaufe  their  fex  precluded  the  poflibility  of  their  taking 
holy  orders ;  though  a  man,  who  could  read,  was  for  the  fame 
crime  fubjeft  only  to  burnijig  in  the  hand  and  a  few  months  im- 
prifonment.     4  Vol.  369. 

Thefe  are  the  principal  diftindlions  in  crijiinal  matters  ;  now  let- 
us  fee  how  the  account  ftands  with  regard  to  civil  rights. 

Inteftate  perfonal  property  is  equally  divided  between  males  and 
females ;  but  a  fon,  though  younger  than  all  his  fillers,  is  heir  to 
the  whole  of  real  property. 

A  woman's  perfonr.l  property,  by  marriage,  becomes  abf«- 
lutely  her  hufband's,  which  at  his  death  he  may  leave  entirely 
away  from  her ;  but  if  he  dies  without  will,  fhe  is  entitled 
to  one-third  of  his  perfonal  property,  if  he  has  children  ;  if  not, 
to  one-half.  In  the  province  of  York,  to  four-ninths  or  three- 
fourths. 

By  the  marriage,  the  hufband  is  abfolutely  raafter  of  the 
profits  of  the  wife's  lands  during  the  coverture ;  and  if  he 
has  had  a  living  child,  and  furvives  the  wife,  he  retains  the  whole 
of  thofe  lands,  if  they  are  eflates  of  inheritance,  during  his  life  s 
but  the  wife  is  entitled  only  to  dowser,  or  one-third,  if  fhe  furvives^ 
out  of  the  hufband's  eflates  of  inheritance  ;  but  this  fhe  has, 
whether  fhe  has  had  a  child  or  not. 

But  a  hufband  can  be  tenant  by  the  curtefy  of  the  trufl  eflates 
of  the  wife,  though  the  wife  cannot  be  endowed  of  the  trufl 
eflates  of  the  hufband.     3  P.  Wms,  229. 

With  regard  to  the  property  of  women,  there  is  taxation  without 
reprefentation  ;  for  they  pay  taxes  without  having  the  liberty  of 
voting  for  reprefentatives  ;  and  indeed  there  feems  at  prefent  no 
fubflantial  reafon  why  fingle  women  fhould  be  denied  this  privilege. 
Though  the  chaflity  of  women  is  protedled  from  violence,  yet  a 
parent  can  have  no  reparation,  by  our  law,  from  the  feducer  of  his 
daughter's  virtue,  but  by  flating  that  fhe  is  his  fervant,  and  that  by 
the  confequence  of  the  fedudlion,  he  is  deprived  of  the  benefit  of 
her  labour  :  or  where  the  feducer,  at  the  fame  time,  is  a  trefpaffer 
upon  the  clofe  or  premifes  of  the  parent.  But  when  by  fuch  forced 
circumflances  the  law  can  take  cognizance  of  the  offence,  juries 
difregard  the  pretended  injury,  and  give  damages  commenfurate  to 
the  wounded  feelings  of  a  parent. 

Female  virtue,  by  the  temporal  law,  is  perfeftly  expofed  to  the 
flanders  of  malignity  and  falfehood ;    for  any  one  may  proclaim 

in 
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in  converfation,  that  tKe  pureft  maid,  or  the  challefl  matron,  is 
the  moll  meretricious  and  incontinent  of  women,  with  impunity, 
or  free  from  the  animadverlions  of  the  temporal  courts.  Thus  fe- 
male honour,  which  is  dearer  to  the  fex  than  their  Hves,  is  left 
by  the  common  law  to  be  the  fpbrt  of  an  abandoned  calumniator. 
3  Vol.  125. 

From  this  impartial  ftatement  of  the  account,  I  fear  there  is 
little  reafon  to  pay  a  compliment  to  our  laws  for  their  refpe6t  and 
favoui:  to  the  female  fex. 


i 
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CHAPTER    THE    SIXTEENTH. 

OF  PARENT  AND  CHILD. 


HE   next,  and   the  moft   univerfal  relation  in  nature, 
is  immediately    derived    from    the    preceding,    being 
that  between  parent  and  child. 


T 


Children  are  of  two  forts  ;  legitimate,  and  fpurious,  or 
baftards  ;  each  of  which  we  fhall  confider  in  their  order ; 
and,  firft,  of  legitimate  children. 

I.  A  LEGITIMATE  child  is  he  that  Is  born  in  lawful  wed- 
lock, or  within  a  competent  time  afterv/ards.  «  Pater  ejl 
•^  quern  nupiU  detnonjlrant"  is  the  rule  of  the  civil  law  ^  ; 
and  this  holds  with  the  civilians,  whether  the  nuptials  hap- 
pen before,  or  after,  the  birth  of  the  child.  With  us  in 
England  the  rule  is  narrowed,  for  the  nuptials  mufl  be 
precedent  to  the  birth  ;  of  which  more  will  be  faid  when  we 
come  to  confider  the  cafe  of  baftardy.  At  prefent  let  us 
inquire  into,  i.  The  legal  duties  of  parents  to  their  legiti- 
mate children.  2.  Their  power  over  them.  3.  The  duties 
of  fuch  children  to  their  parents. 

I.  And,  firft,  the  duties  of  parents,  to  legitimate  chil- 
dren ;  which  principally  confiil  in  three  particulars ;  their 
maintenance,  their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of  their  r  447  -i 
children,  is  a  principle  of  natural  law  *,  an  obligation,  fays 

Vol.  I,  S  f  Puffendorf, 
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PufFendovf  \  laid  on  them  not  only  by  nature  herfelf,  but  by 
their  own  proper  ad,  in  bringing  them  into  the  world  :  to 
they  would  be  in  the  higheft  manner  injurious  to  their  i«ue, 
if  they  only  gave  their  children  life,  that  they  might  after- 
wards fee  them  perifli.     By  begetting  them  therefore,  they 
have  entered   into  a  voluntary  obligation,  to  endeavour,  as 
far  as  in  them  lies,  that  the  life  which  they  have  beftowed 
fhall  be  fupported  and  preferved.     And  thus  the  chddren     j 
will  have  a  perfea  right  of  receiving  maintenance  from  the.r 
parents.     And  the  prefident  Montefquieu'  has  a  very  jult 
obfervation  upon  this  head  :  that  the  eftablilbment  of  mar- 
riage in  all  civilized  ftates  is  built  on  this  natural  obhgation 
of  the  father  to  provide  for  his  children  :  for  that  afcertams 
and  makes  known  the  perfon  who  is  bound  to  fulfil  tins 
obligation  :  wherea,,  in  promifcuous  and  illicit  conjundions 
the  father  is  unknown  -,  and  the  mother  finds  a  thoufand  | 
bbftacles  in  her  way  ;  -  fcame,   remorfe,  the  conftranit  ot 
her  fL,  and  the  riglur  of  laws  •,_  that  ftifle  her  mclmat.ons 
,0  perform  this  duty :    and  bef.des,    flie    generally    wants 
ability. 

The  municipal  laws  of  all  well-regulated  ftates  have 
taken  care  to  enforce  this  duty  •.  though  providence  has  done 
it  more  effeclually  than  any  laws,  by  implantmg  m  the  breaft 
of  every  parent  that  natural  ,ur^,  or  infuperable  degree  of 
affeaion,  which  not  even  the  deformity  of  perfon  or  mmd. 
not  even  the  wickednefs,  ingratitude,  and  rebellion  of  chil- 
dren, can  totally  fupprefs  or  extmguilh. 

The  civil  law "  obliges  the  parent  to  provide  maintenance 

for  his  child  ;  and,  if  he  refufes,  "  jude:c  de  ea  re  cogmjcci. 

nIy!  it  carries  this  matter  fo  far,  that  it  wiUnot  fuffer  a  parent 

at  Ws  death  totally  to  difmherit  his  child,  without  exprefsly  , 

r  . .«  1  eiving  his  reafon  for  fo  doing  ;  and  there  are  fourteen  fuch 

^  ""'^  ^  Ss  reckoned  up  S  which  may  juftify  fuch  difinher.fon. 

If  the  parent  alleged  no  reafon,  or  a  bad,  or  a  falfe  one,  the 
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child  might  fet  the  will  afide,  ta^^quam  tejlamenhm  Imffic'iofum, 
a  teftament  contrary  to  the  natural  duty  of  the  parent.  And 
It  is  remarkable  under  v/hat  colour  the  children  were  to  move 
for  relief  in  fuch  a  cafe:  by  fuggefling  that  the  parent  had 
lolt  the  ufe  of  his  reafon,  when  he  made  the  inofficious  tefta- 
ment. And  this,  as  Puffendorf  obfen^es  ^  was  not  to  bring 
into  difpute  the  tettator's  power  of  difmheriting  his  own 
offspring ;  but  to  examine  the  motives  upon  which  he  did 
it :  and,  if  they  were  f^und  defective  in  reafon,  then  to  fet 
them  afide.  But  perhaps  this  is  going  rather  too  far ;  every 
man  has,  or  ought  to  have,  by  the  laws  of  fociety,  a  power 
over  his  own  property :  and,  as  Grotius  very  well  diftin- 
guiflies  S  natural  right  obliges  to  give  a  neceffiary  maintenance 
to  cnildren  ;  but  what  is  more  than  that  they  have  no  othe^ 
n^ht  to,  than  as  it  is  given  them  by  the  favour  of  their  pa 
rents,  or  the  pofitive  conftitutions  of  the  municipal  law. 

Let  us  next  fee  what  provlfion  our  ovm  laws  have  made 
for  this  natural  duty.  It  is  a  principle  of  law  \  that  there 
IS  an  obligation  on  every  man  to  provide  for  thofe  defcended 
from  his  loms ;  and  the  manner,  in  which  this  obligation 
flrall  be  performed,  is  thus  pointed  out '.  The  father,  and 
mother,  grandfather,  and  grandmother  of  poor  impotent  per- 
fons  (liall  maintain  them  at  their  own  charges,  if  of  fufficient 
ability,  according  as  the  quarter  felhon  fliall  dired  (i)  :   and 

'  ^^J.  i>-  '^'p- 1.  2.  c.  7.  n.  3.  i  Stat.  43  Eliz.  c.  3. 


(i)  That  is,  they  may  refpeaively  be  compelled  to  allow  each 
other  20X.  a  month,  or  13/.  a  year;  but  that  is  the  greatefl  al- 
lowance which  a  fon  can  be  obliged  to  make  an  aged  parent,  or  a 
father  a  legitimate  child,  by  our  law. 

Any  two  juftices  may  make  this  order  of  allowance,  ^vhich  is  in 
fUam  aid  of  the  parifh  to  which  the  indigent  perfon  belongs 
The  relation,  on  whom  the  order  is  made,  mav  appeal  to  the  juf. 
tices  m  feffions,  who,  upon  evidence,  and  the  confideration  of  the 
circumftances  and  abihty  of  the  party,  can  reduce  the  allowance, 
or  difcharge  the  order. 

Sf  2  i£ 
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if  a  parent  runs  away  ",  and  leaves  his  children,  the  church- 
wardens and  overfecrs  of  the  parifh  fhall  feife  his  rents,  goods, 
and  chattels,  and  difpofe  of  them  toward  their  relief.  By 
the  interpretations  which  the  courts  pf  law  have  made  upon 
thefe  ffcatutes,  if  a  mother  or  grandmother  marries  again, 
and  was  before  fuch  fecond  marriage  of  fufhcient  ability 
C  449  3  ^°  ^^^P  ^^  child,  the  hufband  fhall  be  charged  to  maintain 
it '  :  for  this  being  a  debt  of  hers,  when  fmgle,  fiiall  like 
others  extend  to  charge  the  hufband  (2).  But  at  her  death, 
the  relation  being  diffolved,  the  hufband  is  under  no  farther 
obligation. 

No  perfon  is  bound  to  provide  a  maintenance  for  his 
iffue,  unlefs  where  the  children  are  impotent  and  unable 
to  work,  either  through  infancy,  difeafe,  or  accident ;  and 
then  is  only  obliged  to  find  them  with  neceflaries,  the  pe- 
nalty on  refufal   being  no  more  than  2Qs.  a  month.     For 

"*'  Stat,  s  Geo.  I.  c.  8.  '  Styles.  283.     2  Bulftr.  346. 


(2)  It  has  lately  been  decided,  that  the  authorities  here  relied 
upon  by  the  learned  Commentator  never  were  law  ;  and  that  a 
hufband  is  not  bound,  even  whilft  his  wife  is  alive,  to  fupport  her 
parents,  or  her  children,  by  a  former  hufband,  or  any  other  rela- 
tion ;  for  the  ftatute  43  Eliz.  c.  2.  extends  only  to  relations  by 
blocd.  ^T.R.  118.  But  I  conceive  if  the  wife  had  feparate 
property,  an  order  might  be  made  upon  her  alone,  to  fupport  her 
children  and  relations. 

And  where  n  flep-father  had  maintained  the  fon  of  his  wife, 
whilfl  he  was  under  age,  who,  when  he  was  of  age,  promifed  to 
pay  his  ftep-father  the  expence  he  "had  incurred ;  he  brought  an 
aftion  for  it,  and  it  was  held,  he  v/as  not  bound  by  the  aft  of 
marriage  with  tlie  mother  to  maintain  her  fon,  but  flood  in  that 
refpedt  in  the  fituation  of  any  other  Uranger.  And  having  done 
an  a6l  beneficial  to  the  defendant  in  his  infancy,  it  was  a  good 
confideration  for  the  defendant's  promife  after  he  came  of  age. 
If  the  ilep-father  had  been  bound  by  law,  to  maintain  the  children 
of  the  wife,  then  the  promife  of  the  flep-fon  would  have  been  a 
nudum  pa8um^  and  the  ftep-father  could  haye  maintained  no  action 
upon  it.    ^Eaft.  82, 

%  the: 
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the  policy  of  our  laws,  which   are  ever  watchful   to  pro- 
mote induflry,  did  not  mean  to  compel  a  father  to  mam-. 
tarn  his   idle    and    lazy   children    in    eafe  and    indolence  . 
but  thought  it  unjuft  to  oblige  the  parent,  againft  his  will,* 
to  provide   them   with  fuperfiuities,  and   other  indulgences 
of  fortune ;  imagining  they  might  trull  to  the  impulfe   of     - 
nature,    if  the   children   were   defei-ving  of   fuch  favours. 
Yet,  as   nothing  is   fo  apt  to  ftifle  the  calls   of  nature  as 
religious  bigotry,  it  is  enaaed-^  that  if  ^ny   popifh  parent 
iliall   refufe  to  al>jw  his  proteflant   child   a   fitting  m.ain- 
tenance,  with   a  view  to   compel  him   to  change  his  reli- 
gion, the   lord   chancellor  fhall  by  order  of  court  conftrain 
him  to  do  what  is  jult  and  reafonable.     But  this   did   not 
extend   to   perfons   of  another  religion,  of  no   lefs   bitter- 
iiefs  and  bigotry  than  the  popilh  :  and  therefore  in  the  very 
next  year  we  find  an  inftance  of  a  jew  of  immenfe  riches, 
whofe  only  daughter  having  embraced  chriflianity,  he  turned 
her  out  of  doors  ;  and  on  her  application  for  relief,  it  was 
held  (he  was  entitled  to  none  -  (3 ).     But  this  gave  occafion  "^ 
to  another  ftatute  p,  which  ordains,  that  if  jewifh  parents 
refufe  to  allow  their  proteflant   children  a  fitting  mainte- 
nance fuitable  to  the  fortune   of  the  parent,  the  lord  chan- 
cellor on  complaint  may  make  fuch  order  therein  as  he  fhaU 
fee  proper. 

Our  Jaw  has  made  no  provlfion  to  prevent  the  difinherit- 
ing  of  children  by  will :  leaving  every  man's  property  in  his 
own  difpofal,  upon  a  principle  of  liberty  in  this,  as  well  as  [  4ro  "l 
every  other,  adion.:  though  perhaps  it  had  not  been  amifs, 
jf  the  parent  had  been  bound  to  leave  them  at  the  lead  a  ne- 
x:cirary  fubfiftence.     Indeed,  among  perfons  of  any  rank  or 

-  Stnt  II  &  12  W.III.  c.  4.  0  Con,.  Jomn.  i8  Feb.  12  Mar.1701 
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(3)  It  was  not  held  that  (he  was  entitled  to  none,  becaufe  fhe 
was  the  daughter  of  a  jew,  but  becaufe  the  order  did  not  dale  that 
flie  was  poor,  or  likely  to  become  chargeable  to  the  pariih. 

2^3  fortune, 
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fortune,  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  ellate  fettled  upon  the  eldeft, 
by  the  marriage-articles.  Heirs  alfo,  and  children,  are  fa- 
vourites of  our  courts  of  juflice,  and  cannot  be  difniherited 
by  any  dubious  or  ambiguous  words  •,  there  being  required 
the  utmoft  certainty  of  the  teftator's  intentions  to  take  away 
the  right  of  an  heir  *i. 

From  the  duty  of  maintenance  we  may  eafdy  pafs  to  that  . 
oiproteBion^  which   is   alfo  a  natural  duty,  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws  :  nature,  in  this 
refpe6l,  working  fo  ftrongly  as  to  need  rather  a  check  than  a 
fpur.     A  parent  may,  by  our  laws,  maintain  and  uphold  his 
children  in  their  law-fuits,  without  being  guilty  of  the  legal 
crime  of  maintaining   quarrels  \     A  parent  may  alfo  juf- 
tify  an  afiault  and  battery  in  defence  of  the  perfons  of  his 
children  ' :  nay,  where  a  man's  fon  was  beaten  by  another 
boy,  and  the  father  went  near  a  mile  to  find  him,  and  there 
revenged  his  fon's  quarrel    by    beating   the   other  boy,  of 
which  beating  he  afterwards  unfortunately  died  ;  it  was  not 
held  to  be  murder,  but  manflaughter  merely  ^     Such  in- 
dulgence does  the  law  fhew  to  the  frailty  of  human  nature, 
and  the  workings  of  parental  afFedion. 

The  lad  duty  of  parents  to  their  children  is  that  of  giving 
them  an  education  fuitable  to  their  ftaticn  in  life  :  a  duty  . 
pointed  out  by  reafon,  and  of  far  the  greateft  importance  of 
any.  For,  as  Puffsndorf  very  v/ell  obferves",  it  is  not 
C  45 1  ]  ^^^y  ^^  imagine  or  allow,  that  a  parent  has  conferred  any 
confiderable  benefit  upon  his  child  by  bringing  him  into  the 
world  ;  if  he  afterwards  entirely  negleds  his  culture  and 
education,  and  fuffers  him  to  grow  up  like  a  mere  beaft,  to 
lead  a  life  ufelefs  to  others,  and  fhameful  to  himfelf.  Yet 
the  municipal  laws  of  mod  countries  feem  to  be  defective 
m  this  point,  by  not  conftraining  the  parent  to  beftow  a  pro- 

«iL«v.  130-  *  Cro.  Jac.296.  1  Hawk.P.C.83. 
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per  education  upon  his  children.     Perhaps  they  thought  it 
punifliment  enough  to  leave  the  parent,  who  neglecls  the  in- 
ftrucTiion  of  his  f^imily,  to  labour  under  thofe  griefs  and  in- 
conveniences,   which  his  family,    fo  uninflruded,  will  be 
fure  to  bring  upon  him.     Our  laws,  though  their  defeds  in 
this  particular  cannot  be  denied,  have  in  one  hiftance  made 
a  wife  provifion  for  breeding  up  the  rifing  generation  :  fince 
tlie  poor  and   laborious  part  of  the  community,  when  pad 
the  age  of  nurture,  are  taken  out  of  the  hands  of  their  pa- 
rents,  by  the  ftatutes  for  apprenticing  poor  children  ^  ;  and 
are  placed  out  by  the  public  in  fuch  a  manner,  as  may  ren- 
der their  abilities,  in  their  feveral  ftations,  of  the  greatett 
advantage  to  the  commonwealth.     The   rich  indeed  are  left 
at  their  own  option,  whether  they  will  breed  up  their  children 
to  be  ornaments  or  difgraces  to  their  family.     Yet  in  one 
cafe,  that  of  religion,  they  are  under  peculiar  reftriaiorts  : 
for  -  it  IS  provided,  that  if  any  perfon  fends  any  child  under 
his  government  beyond  the  feas,  either- to  prevent  it's  good 
education  in  England,  or  in  order  to  enter  into  or  refide 
in  any  popifh  college,  or  to  b^  inftruaed,  perfuaded,  or 
flrengthened  in  the  popifh  religion  ;  in  fuch  cafe,  befides  the 
difabihties  incurred  by  the  child  fo  fent,  the  parent  or  per- 
fon fending  fhall  forfeit   100/.  which/  fhall  go  to  the  fole 
ufe  and  benefit  of  him  tl^t  Ihall  difcover  the  offence.      And 
if  any-  parent,  or  other,  fliall  fend  or  convey  any  perfon  be- 
yond fea,   to  enter  into,  or  be  refident  in,  or  trained  up  in, 
any  priory,  abbey,  nunnery,  popi{h   univerfity,  college,  or 
fchool,  or  houfe  of  jefuits,  or  prieft.s,  or  hi  any  private  popiO, 
family,  in  order  to  be  inftruaed,  perfuaded,  or  confirmed  in 
the  popilh  religion;  or  fliall  contribute  any  thing  towards  r  ^^^  1 
their  maintenance  when  abroad   by  any  pretext  whoever,         '      "^ 
the  perfon  both  lending  and  fent  fliall  be  difabled   to  fue  in 
law  or  equity,  or  to  be  executor  or  adminiftrator  to  any 
perion,  or  to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  any 

Stat.  I  Jac.  i.  c  4.  &  3  Jac.  I.  '  Srat.  .^  C-r.  /.  c.  2. 

5  M  '  Qfficc 
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office  In  the  realm,  and  fhall  forfeit  all  his  goods  and  chat- 
tels, and  like  wife  all  his  real  eftate  for  life  (4). 

2.  The  poiver  of  parents  over  their  children  is  derived 
from  the  former  confideration,  their  duty  ;  this  authority 
being  given  them,  partly  to  enable  the  parent  more  effec-^ 
tually  to  perform  his  duty,  and  partly  as  a  recompence  for 
his  care  and  trouble  in  the  faithful  difcharge  of  it.     And 
upon  this  fcore  the  municipal  laws  of  feme   nations  have 
given  a  much  larger  authority  to  the  parents,  than  others. 
The  antient  Roman  laws  gave   the  father  a  power  of  life 
and  death  over  his   children  ;  upon  this  principle,  that  he 
who   gave  had   alfo  the  power  of  taking   away  3.     But  the 
rigour  of  thefe  laws  was  foftened  by   fubfequent  conftitu- 
tions  j  fo  that ''  we  fmd  a  father  baniflied  by  the  emperor 
Hadrian  for  killing  his   fon,  though  he  had  committed  a 
Tery  heinous  crime,  upon  this  maxim,  that  ^^  patria  potejlas  in 
*'  pietate  debet^  noJi   in  atrocitate^    conftflere."     But  flill  they 
maintained  to  the  laft  a  very  large  and  abfolute  authority  : 
for  a  fon  could  not  acquire  any  property  of  his  own  during 
the  life  of  his  father  j  but   all  his  acquifitions  belonged  to 
the  father,  or  at  leaft  the  profits  of  them  for  his  life  '^. 

The  pov/er  of  a  parent  by  our  Englifh  laws  is  miuch  more 
moderate  ;  but  flill  fufficient  to  keep  the  child  ;n  order  and 
obedience.  He  may  lawfully  correct  his  child,  being  under 
age,  in  a  reafonable  manner '^;  for  this  is  for  the  benefit  of  his 
education.  The  confent  or  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  alfo  direcled  by  our  an- 
tient law  to  be  obtained  :  but  now  it  is  abfolutely  necejjhry  ; 

i 

»  Ff.  a8.  %.  II.     Cod.  8. 47. 10.  «=  Iftfi.  2. 9. 1. 

^  Ff.  48 .  9.  5.  *>  I  Hawk.  P.  C.  1 30, 


(4)  By  the  31  Geo.  III.  c.  32.  no  perfon  profeffing  the  Rot 
man  catholic  religion,  who  fhall  take  and  fiibfcribe  the  oath  re. 
quired  by  that  Ilatute,  Ihall  be  fubje6l  to  the  penalties  in  th^ 
ftatutes  referred  to  in  the  pree^ding  page. 

for 
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for  without  it  the  contra£l  is  void  ^.    And  this  alfo  is  another 
means,  which  the  law  has  put  into  the  parent's  hands,  in  or- 
der the  better  to  difcharge  his  duty  •,  firft,  of  protecting  his  [  453  3 
x:hildren  from  the  fnares  of  artful  and  defigningperfons;  and 
next,  of  fettling  them  properly  in  life,  by  preventing  the  ill 
confequences  of  too  early  and  precipitate  marriages.     A  fa- 
ther has  no  other  power  over  his  fon's  ejinte^  than  as  his 
*truftee  or  guardian;  for,  though  he  may  receive  the  profits 
during  the  child's  minority,  yet  he  mufh  account  for  them 
when  he  comes  of  age  (5).    He  may  indeed  have  the  benefit 
of  his  children's  labour  while  they  live  with  him,  and  are 
maintained  by  him  :  but  this  is  no  more  than  he  is  entitled 
to  from  his  apprentices  or  fervants.     The  legal  power  of  a 
father,  (for  a  mother,  as  fuch,  is  entitled  to  no  power,  but 
only  to  reverence  and  refpeit,)  the  power  of  a  father,  I  fay, 
over  the  perfons  of  his  children  ceafes  at  the  age  of  twenty- 
one  :  for  they  are  then  enfranchised  by  arriving  at  years  of 
difcretion,  or  that  point  which  the  law  has  eftablifhed  (as 
fome  muft  neceflarily  be  eftablillied)  when  the  empire  of 
the  father,  or  other  guardian,  gives  place  to  the  empire  of 
reafon!     Yet,  till  that  age  arrives,  this  empire  of  the  father 
continues  even  after  his  death  ;  for  he  may  by  his  will  ap- 
point a  guardian  to  his  children.     He  may  alfo  delegate  part 
of  his  parental  a\i.thority,    during  his  life,  to  the  tutor  Or 
fchoolmafter  of  his  child  \  who  is  then  in  loco  parentis^  and 

«  Stat.  26  Geo.  II.  c.  33. 


(5)  Where  children  have  fortunes  independent  of  their  parents, 
lord  Thurlow  declared,  that  it  was  the  praclice  in  chancery  to  re- 
fer it  to  the  mailer,  to  inquire  whether  the  parents  were  of  ability 
to  maintain  the  children  ;  if  not,  then  to  report  what  would  be  a 
proper  maintenance ;  and  this  pradlice  did  not  vary  where  a  main- 
tenance was  dire^lly  given  by  the  will,  unlefs  in  cafes  where  it  was 
given  to  tlie  father ;  under  which  circumftance  it  was  a  legacy  to 
him,     I  Bro.  388.     And  an   allowance  will  be  made  for  their 
maintenance  and  education  for  the  time  paft,  fince  the  death  of  the 
teftator,  and  for  the  time  to  come,  until  they  attain  the  age  of 
twenty-one.    6  Vef.  Jun.  454. 

has 
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has  fuch  a  portion  of  the  power  of  the  parent  committed 
to  his  charge,  viz.  that  of  reftraint  and  correction,  as  may 
be  neceffary  to  anfwer  the  purpofes  for  which  he  is  em- 
ployed. 

3.  The  duties  of  children  to  their  parents  arife  from  a 
prhiciple  of  natural  juftice  and  retribution.  For  to  thofe, 
who  gave  us  exigence,  we  naturally  owe  fubjeclion  and  obe- 
dience during  our  minority,  and  honour  and  reverence  ever 
after  f  they,  who  protecled  t4ie  weaknefs  of  our  infancy,  are 
entitled  to  our  protection  in  the  infirmity  of  their  age  *,  they 
who  by  fuilenance  and  education  have  enabled  their  offspring 
to  profper,  ought  in  return  to  be  fupported  by  that  offspring 
in  cafe  they  (land  in  need  of  afliftance.  Upon  this  principle 
proceed  all  the  duties  of  children  to  tlieir  parents  which  are 
454  ]  enjoined  by  pofitive  laws.  And  the  Athenian  laws'  carried 
this  principle  into  practice  with  a  fcrupulous  kind  of  nicety : 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty ;  with  an  exception  to  fpurious  children,  to 
thofe  whofe  chaftity  had  been  proftituted  by  confent  of  the 
father,  and  to  thofe  whom  he  had  not  put  in  any  way  of 
gaining  a  livelyhood.  The  legiilature,  fays  baron  Montef- 
quieu  ^,  confidered,  that  in  the  firil  cafe  the  father,  being 
uncertain,  had  rendered  the  natural  obligation  precarious ; 
that  in  the  fecond  cafe,  he  had  fuUied  the  life  he  had  given, 
and  done  his  children  the  greatefl  of  injuries,  in  depriv- 
ing them  of  their  reputation  -,  and  that,  in  the  third  cafe,  he 
had  rendered  their  life  (fo  far  as  in  him  lay)  an  infupport- 
able  burthen,  by  furnifhing  them  with  no  means  of  fub- 
fiftence. 

Our  laws  agree  with  thofe  of  Athens  with  regard  to  the 
firll  only  of  thefe  particulars,  the  cafe  of  fpurious  iffue.  Iri 
the  other  cafes  the  law  does  not  hold  the  tie  of  nature  to  be 
diffolved  by  any  mifbehaviour  of  the  parent ;  and  tJierefore 
a  child  is  equally  juftifiable  in  defending  the  perfon,  ormain- 


^  Potter's  Ani»q.  b.4.  c.  15.  «  Sp.  L.b.  z6.  c  5. 
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taining  the  caufe  or  fuit  of  a  bad  parent,  as  a  good  one ; 
and  is  equally  compellable  '',  if  of  fufficient  ability,  to  main- 
tain and  provide  for  a  wicked  and  unnatural  progenitor,  as 
for  one  who  has  Ihewn  the  greateft  tendernefs  and  parental 
piety  (6). 

II.  We  are  next  to  confider  the  cafe  of  illegitimate  chil- 
dren,   or  baflards ;    with  regard  to  whom  let  us  inquire,    . 
I.  Who  are  baftards.     2.  The  legal  duties  of  the  parents 
towards  a  ballard  child.     3.  The  rights  and  incapacities  at- 
tending fuch  baflard  children. 

1.  Who  are  baftards.  A  baftard  by  our  Englifh  laws,  is 
one  that  is  not  only  begotten,  but  born,  out  of  lawful  ma- 
trimony. The  civil  and  canon  laws  do  not  allow  a  child  to 
remain  a  baftard,  if  the  parents  afterwards  intermarry  ^ :  and 
herein  they  differ  moft  materially  from  our  law,  which 
though  not  fo  ftri£l  as  to  require  that  the  child  (hall  be  [  455  j 
begotten,  yet  it  makes  it  an  indifpenfable  condition,  to  make  it 
legitimate,  that  it  (hallbe  bom,  after  lav/ful  wedlock.  And 
the  reafon  of  our  Englifti  law  is  furely  much  fuperior  to  that 
of  the  Roman,  if  we  confider  the  principal  end  and  defign 
of  eftablifhing  the  contrail  of  marriage  taken  in  a  civil 
light;  abftra£i:edly  from  any  religious  view,  which  has 
nothing  to  do  with  the  legitimacy  or  illegitimacy  of  the  chil- 
dren.    The  main  end  and  defign  of  marriage  therefore  being 

^  Stat.  43  Eliz.  c.  2.  ^  Inji.  1. 10.  IS- Decret.  1.4. 1. 1  J.  c.T. 


(6)  The  words  of  the  flatute  are,  "  the  father  and  grandfather, 
**  mother  and  grandmother,  and  children  of  every  poor  and  impo- 
*'  tent  perfon,"  &c.  from  which  words,  and  a  former  flatute,  Dr. 
Burn  is  inclined  to  think,  even  contrary  to  the  opinion  of  lord 
Holt,  that  a  grandchild  is  not  compellable  to  relieve  an  indigent 
srrandfather  :  but  I  fhould  entertain  no  doubt  but  the  court  of 
king^s  bench  would  determine  the  duty  to  be  reciprocal ;  and 
would  conftrue  any  ambiguous  exprelTion  in  favour  of  the  difcharge 
of  fuch  a  natural  and  moral  obligation. 

to 
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to  afcertain  and  fit  upon  fome  certJiin  perfon,  to  whom  the 
care,  the  protection,  the  maintenance,  and  the  education  of 
the  children  fhould  belong  ;  this  end  is  undoubtedly  better 
anfwered  by  legitimating  all  iffue  born  after  wedlock,  than  by 
legitimating  all  iflue  of  the  fame  parties,  even  born  before 
wedlock,  fo  as  wedlock  afterwards  enfues ;  i.  Becaufe  of 
the  very  great  uncertainty  there  will  generally  be,  in  the 
proof  that  the  iflue  was  really  begotten  by  the  fame  man ; 
whereas  by  confining  the  proof  to  the  birth,  and  not  to  the 
begetting,  our  law  has  rendered  it  perfe6^1y  certain,  what 
child  is  legitimate,  and  who  is  to  take  care  of  the  child. 
2.  Becaufe  by  the  Roman  law  a  child  may  be  continued  a 
baftard,  or  made  legitimate  at  the  option  of  the  father  and 
mother,  by  a  marriage  ex  pojl  faclo ,-  thereby  opening  a  door 
to  many  frauds  and  partialities  which  by  our  law  are  pre- 
vented. 3.  Becaufe  by  thofe  lav/s  a  man  may  remain  a 
baftard  till  forty  years  of  age,  and  then  become  legitimate, 
by  the  fubfequent  marriage  of  his  parents ;  whereby  the 
main  end  of  marriage,  the  protection  of  infants,  is  totally 
fruftrated.  4.  Becaufe  this  rule  of  the  Roman  law  admits 
of  no  limitatiors  as  to  the  time  or  number  of  baftards  fo 
to  be  legitimated ;  but  a  dozen  of  tliem  may,  twenty  years 
after  their  birth,  by  the  fubfequent  marriage  of  their  parents, 
be  admitted  to  all  the  privileges  of  legitimate  children. 
This  is  plainly  a  great  difcouragement  to  the  matrimonial 
ftate ;  to  which  one  main  inducement  is  ufually  not  only  the 
-denre  of  having  chilxlren^  but  alfo  the  defire  of  procreating 
lawful  heirs.  Whereas  our  conftitutions  guard  againft  this 
indecency,  and  at  the  fame  time  give  fufficient  allowance  to 
the  frailties  of  human  nature.  For,  if  a  child  be  begotten 
while  the  parents  are  fmgle,  and  they  will  endeavour  to 
make  an  early  reparation  for  the  offence,  by  marrying  within 
ak6  1';^  ^^w  months  after,  our  law  is  fo  indulgent  as  not  to 
bailardize  the  child.  If  it  be  born,  though  not  begotten,  in 
lawful  wedlock  ;  for  this  is  an  incident  that  can  happen  but 
once,  fmce  all  future  children  will  be  begotten,  as  well  as 
born,  within  the  rules  of  honour  and  civil  fociety.  Upon 
rcafons  like  thefe  we  may  fuppofe  the  peers  to  have  adled  at 

the 
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the  parliament  of  Merton,  wlien  tliey  refufed  to  enacl 
that  children  born  before  marriage  fliould  be  efteemed  legiti- 
mate ^. 

From  what  has  been  faid  it  appears,  that  all  children  born 
before  matrimony  are  baflards  by  our  law :  and  fo  it  is  of  all 
children  born  fo  long  after  the  death  of  the  hufband,  that,  by 
the  ufual  courfe  of  geftation,  they  could  jiot  be  begotten  by 
him.  But,  this  being  a  matter  of  fome  uncertainty,  the  law  is 
not  exadl:  as  to  a  few  days '.  And  this  gives  occafion  to  a  pro- 
ceeding at  common  law,  where  a  widow  is  fufpecled  to 
feign  herfelf  with  child,  in  order  to  produce  a  fuppofiti- 
tious  heir  to  the  eftate  :  an  attempt  which  the  rigour  of  the 
Gothic  conftitutions  eileemed  equivalent  to  the  mod  atro- 
cious theft,  and  therefore  punilhed  with  death*".  In  this 
cafe  with  us  the  heir  prefumptive  may  have  a  writ  de  ventre 
infpicicfid&f  to  examine  whether  (he  be  with  child  or  not  "  (7) ; 
and,  if  ihe  be,  to  keep  her  under  proper  reftraint,  till  deli- 
vered ;  which  is  entirely  conformable  to  the  practice  of  the 
civil  law  ° :  but,  if  the  widow  be  upon  due  examination 
found  not  pregnant, -the  prefumptive  heir  fnall  be  admitted 
to  the  inheritance,  though  liable  to  lofe  it  again,  on  the  birth 
of  a  child  within  forty  weeks  from  the  death  of  a  hufband  p, 

^  Rogaverunt  omnes  cpipop'  mavnatss^  Stat.  7-0   Hen.  III.  c.  9.      See   the    in- 

»*    conjznt'uett   quod  iiatl   ante   f/iairi-  tiodLK^tion   to   the   great  charter,  ediu 

monium   ejfent  Ug'ttimU  j:i.ut  illi  qui  uati  Oxen.  1759-/'^^  anno  1Z^2>' 

flint    poji    matrimoTiinnty     quia    ecclcjla  ^  Clo.  JiiC.  541. 

tales    bubet    pro    legitimis.      jEt   omnes  ^  '.ucirAiock  u'e-jwe  Cathor. I.  ^.  c.  $» 

cbmitis  et  bar  ones  una  •voce  rffp^mdcrunt,  "'   Co.  Litt.  8  Brad^. /.  2.c.  jS. 

quoJ   noliint  I^g'i's   Angliae  mutare,  quae  .      °  F/.  2^^  tit.  A,  per  tot. 

hucvfque     ujitutas   funt     et    apprcbat.w.  ^  Biitton.  r.  66.  jfc^o-.  166. 


(7  )  In  a  cafe,  where  an  eftate  was  devifed  to  a  nia!e  child  which 
might  be  born  within  forty  weeks  after  the  death  of  the  tcftator 
of  a  married  woman,  whofe  hufband  had  been  long  abroad,  and  if 
no  fuch  child,,  the  eftate  was  devifed  over,  this  v/rit  de  "jsnire  in- 
fp'ic'iendo  was  awarded  againft  the  woman  en  the  petition  of  the 
fubfequent  de\afee.  4  Bro.  90.  See  th?  proceeuing-s  under  this 
writ,  2  P.  IVmi.  591. 

But 
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But  if  a  man  dies,  and  his  widow  foon  after  marries  again, 
and  a  child  is  born  within  fuch  a  time,  as  that  by  the  courfe 
of  nature  it  might  have  been  the  child  of  either  hufband ; 
C  457  ]  in  this  cafe  he  is  faid  to  be  more  than  ordinarily  legitimate ; 
for  he  may,  when  he  arrives  to  years  of  difcretion,  choofe 
which  of  the  fathers  he  pleafes  °^.  To  prevent  this,  among 
other  inconveniences,  the  civil  law  ordained  that  no  widow 
fliould  marry  infra  annum  luclus  •■,  a  rule  which  obtained  fo 
early  as  the  reign  of  Auguftus  %  if  not  of  Romulus  :  and 
tlie  fame  conititution  was  probably  handed  down  to  our 
early  anceftors  from  the  Romans,  during  their  ftay  in  this 
ifland  ;  for  we  find  it  eflablifhed  under  the  Saxon  and  Danifli 
governments  ^ 

As  baflards  may  be  born  before  the  coverture  or  marriage 
il;ite  is  begun,  or  after  it  is  determined,  fo  alfo  children  born 
during  wedlock  may  in  fome  circumflances  be  baftards.  A^ 
if  the  hufband  be  out  of  tlie  kingdom  of  England,  (or,  as 
the  law  fomewhat  loofely  phrafes  it,  extra  quatuor  maria,) 
for  above  nine  months,  fo  that  no  accefs  to  his  wife  can  be 
prefumed,  her  iffiie  during  that  period  (hall  be  baftards  ". 
But,  generally,  during  the  coverture,  accefs  of  the  hufband 
ihali  be  prefumed,  unlefs  the  contrary  can  be  fliewn " ; 
which  is  fuch  a  negative  as  can  only  be  proved  by  fhewing 
him  to  be  elfewhere  :  for  the  general  rule  is,  praefurnitur  pro 
leg'ithnaUone'^  (8).     In  a  divorce,  a  menja  et  thoro,  if  the  wife 

'1    Co.  Litt.  8.  tnftifes.  LL.    Ethclr.  A.  D.  IO08.    LL. 

•■   Cod,  5.  9.  Z.  Cdnut.  <■•  71. 

^  But  die    year  was  then  only   t.ti,  *'  Co.  Litt.  2.44. 

months.     Ovid  Fuji.  I.  27.  «  Salk.  123.  3  P.  W.  276.  Stra.925. 

^   Sit  om/iis  vidua  Jill  e  mariio  duodecim  ^  5  Rep.  98. 


(8)  It  ufed  to  be  held,  that,  when  the  hufband  was  living  with- 
in the  kingdom,  accefs  fhould  be  prefumed,  unlefs  flrici;  proof  was 
adduced  that  the  hufband  and  wife  were  all  the  time  living  at  a 
diflance  from  each  other  ;  but  the  courts  have  relaxed  that  rule, 
and  have  gone  the  length  of  holding  that  the  legitimacy  or  illegi- 
timacy of  the  child  of  a  married  woman,  living  in  a  notorious  flate 

of 
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breeds  children,  they  are  baftards  ;  for  the  law  will  prefume 
the  hulband  and  wife  conformable  to  the  fentence  of  fepa- 
ration,  unlefs  accefs  be  proved :  but,  in  a  voluntary  repa- 
ration by  agreement,  the  law  will  fuppofe  accefs,  unlefs  the 
nec;ative  be  fhewn  *.  So  alfo  if  there  is  an  apparent  impof- 
fibility  of  procreation  on  the  part  of  the  hufband,  as  if  he  be 
only  eight  year's  old,  or  the  like,  there  the  iifue  of  the  wife 
(hall  be  baftards  y.  Likewife,  in  cafe  of  divorce  in  the 
fpiritual  court  a  vinculo  matrimonuy  all  the  iflue  born  during 
the  coverture  are  baftards  ^  ;  becaufe  fuch  divorce  is  always  [  ^ ^  g  j 
upon  fome  caufe,  that  rendered  the  marriage  unlawful  and 
null  from  the  beginning. 

2.  Let  us  next  fee  the  duty  of  parents  to  their  baftard 
children  by  our  law;  which  is  principally  that  of  main- 
tenance. For,  though  baftards  are  not  looked  upon  as  chil- 
dren to  any  civil  purpofes,  yet  the  ties  of  nature,  of  which 
maintenance    is    one,  are  not  fo  eafily  diflblved  :  and  they 

'^  Salk.  123.  -^  C0.Litt.235. 

y  Co.  l/itt.  244. 


of  adulteiy,  under  all  the,  circumilances,  is  a  queflion  for  a  jury 
to  determine.     4  T.  R.  356.  and  25  i . 

This  principle  is  now  eftablifhed,  ihat  where  the  hufband  in  the 
courfe  of  nature  cannot  have  been  the  father  of  his  wife's  ctild, 
the  child  is  by  law  a  baftard,  and  lord  EUenborough  has  fald  that 
from  all  the  authorities  I  think  this  conclulion  may  be  drawn, 
that  circumftances  which  (hew  a  natural  impolTibility,  that  the 
hufband  could  be  the  father  of  the  child  of  which  the  wife  is  de- 
livered, whether  arifmg  from  his  being  under  the  age  of  pubertv, 
or  from  his  labouring  under  difability  occafioned  by  natural  iniir- 
mity,  or  from  the  length  of  time  elapfed  fince  his  death,  are 
grounds  on  which  the  illegitimacy  of  the  child  may  be  founded. 
'And  therefore  where  it  was  proved  that  the  hufband  had  only  ac- 
cefs one  fortnight  before  the  birth  of  a  child,  it  was  held  to  be 
illegitimate ;  but  the  court  faid  that  the  cafe  where  the  parents 
have  married  fo  recently  before  the  birth  of  the  child  that  it  could 
not  have  been  begotten  in  wedlock,  it  ftands  upon  its  own  pecu- 
liar ground,  the  child  in  that  cafe  is  legitimated  by  the  recognition 
of  the  hufband.     8  Eajl^  193. 

hold 
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hold  indeed  as  to  many  other  intentions ;  as,  particularly, 
that  a  man  ihall  not  marry  his  baftard  filler  or  daughter  ^. 
The  civil  law,  therefore,  when  it  denied  maintenance  to 
baftards  begotten  under  certain  atrocious  circumftances  ^, 
was  neither  confonant  to  nature,  nor  reafon ;  however  pro- 
fligate and  wicked  the  parents  might  bfe  juftly  efteemed. 

The  method  in  which  the  Englifh  law  provides  mainte- 
nance for  them  is  as  follows  ^.  When  a  woman  is  delivered, 
or  declares  herfeif  with  child,  of  a  baftard,  and  will  by  oath 
before  a  juftice  of  peace  charge  any  perfon  as  having  got  her 
with  child,  the  juftice  fhall  caufe  fuch  perfon  to  be  appre- 
hended, and  commit  him  till  he  gives  fecurity,  either  to 
maintain  the  child  (9),  or  appear  at  the  next  quarter  feffions 
to  difpute  and  try  the  fa 61:.  But  if  the  woman  dies,  or  is 
married  before  delivery,  or  mifcarries,  or  proves  not  to  have 
been  with  child,  the  perfon  fhall  be  difcharged  (10):  other- 

'  Lord  Raym.  68.     Com!).  356.  3  Car.  I.  c.  4.     13  &  14  Car.  IT.  c.  I2. 

^  Nov,  89.  «.  15.  6  Geo.  II.  c.  31. 

^  Stat.  r8  Eliz.  c.  3.     7  Jac.  I.  c.  4. 


(9)  If  he  gives  a  bond  to  indemnify  the  parifh,  and  neglefts  to 
provide  maintenance  for  tlie  child,  the  parlfn  officers  may  relieve 
it  v\rithout  an  order  from  a  juilice,  and  may  recover  the  money  ad- 
vanced in  an  afiion  upon  the  bond.  H.  Bl.  253. 

Every  agreement  by  the  father  of  a  baftard  child  to  pay  a  cer- 
tain fum  to  tlie  parifh,  and  afterwards  to  be  exonerated  from  all 
further  demands  is  void,  as  contrary  to  the  policy  of  the  law,  and  is 
repugnant  to  the  ftatute  6  Geo.  II.  c.  31.  v/hich  requires  only  a 
fecurity  for  the  indemnification  of  the  parifn.     6  Eafty  1 10. 

(10)  Or  he  (hall  be  difcharged,  if  the  juftices  at  the  feflions, 
upon  hearing  all  the  circumftances  of  the  cafe,  fliall  be  of  opinion 
that  he  is  not  the  father  of  the  child. 

By  the  6  Geo.  II.  c.  31.  one  magiftrate  may  compel  the  per- 
fon on  whom  the  child  is  filiated,  either  to  indemnify  the  parifh 
by  a  bond  with  two  fufficierit  fureties,  or  may  bind  him  over  to 
abide  the  order  of  the  juftices  at  the  next  fefiions  ;  but  thele  can 
only,  under  the  18  Eliz.  c.  3.  make  an  order  of  maintenance  upon 
liim,  they  cannot  compel  him  to  give  fecurity  for  the  performance 

of 
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"vvlfe  the  feffi6ns,  or  two  jufllces  out  offeiTions,  upon  original 
application  to  them,  may  take  order  for  the  keeping  of  the 
baftard,  by  charging  the  mother  or  the  reputed  father  with 
the  payment  of  money  or  other  fuftentation  for  that  pur- 
pofe.  And  if  fuch  putative  father,  or  lewd  mother,  run 
away  from  the  parifh,  the  overfeers  by  dire£lion  of  two  juf- 
tices  may  feize  their  r^ents,  goods,  and  chattels,  in  order  to 
bring  up  the  faid  baftard  child.  Yet  fuch  is  the  humanity 
of  our  laws,  that  no  woman  can  be  compulfively  queftioned 
concerning  the  father  of  her  child,  till  one  month  after  her 
delivery :  which  indulgence  is  however  very  frequently  a  ^ 
hardfhip  upon  pariihes,  by  giving  the  parents  opportunity  to 
efcape. 

3.  I  PROCEED  next  to  the  rights  and  incapacities  which  [  459  3 
appertain  to  a  baftard.     The  rights  are  very  few,  being  only 
fuch  as  he  can  acquire ;  for  he  can  hiherit  nothing,  being 
looked  upon  as  the  fon  of  nobody  ;  and  fometimes  calied^/zW 
tiulUuSi  (ometimes^/ius populi '\\\ ).     Yet  he  may  gain  a  fir- 

^  Fort,  di  LL.  c.  40. 


of  it.  6T.  R.  147.  But  if  he  difobeys  this  order,  or  the  order 
of  maintenance  by  two  juftices  out  of  feffions,  he  may  be  punifhed 
by  indi6lment  for  fuch  difobedience. 

It  has  been  held  at  n'lft  prius^  that  the  heir  of  the  pnncipal,  or 
the  heir  of  the  furety,  inheriting  lands  from  liis  anceftor,  may  at 
any  dillance  of  time  be  fued  upon  the  bond  for  the  damages  which 
the  pariih  fuftains  by  maintaining  the  baftard  in  his  old  age  or  his 
children,  who  have  not  obtained  fettlements  m  another  parifh  or 
townfhip. 

(11)  But  though  he  is  confidered//i//j  miU'uis  with  refpeft  to  in- 
heritances and  fucceffions,  yet  the  law  takes  notice  of  his  connec- 
tion with  his  natural  parents  for  fome  other  purpofes,  as  it  pro- 
hibits him  from  forming  an  inceftuous  union  by  marriage  ;  and  it 
has  been  decided  that  if  a  baftard  marries  under  age  by  hcence  he 
muft  have  the  confent  of  his  putative  father,  guardian,  or  mother, 
according  to  the  26  Geo.  11.  c.  33.     iT.  R.g6. 

Vol.  L  T  t  In 
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name  by  reputation  *,  though  he  has  none  hy  inheritance. 
All  other  children  have  their  primary  fettlement  in  their 

*  Co.  Litt.  3. 


In  the  cafe  of  Horner  -y.  Liddiard,  which  was  decided  in  the 
confiilorial  court  in  London  in  Trinity  ^erm  1799,  the  circum- 
ilances  were  thefe  : 

Mifs  Liddiard  was  a  natural  child,  her  father  was  dead,  and  he 
by  his  will  had  appointed  her  mother  her  guardian ;  but  that  cir- 
cumilance  was  immateriah  as  a  putative  father  cannot  appoint  a 
guardian.  Wliilfl  flie  was  under  age  flie  was  married  by  licence, 
with  the  confent  of  her  mother,  to  Mr.  Horner.  The  hujhand 
afterwards  inftituted  this  fuit  to  have  the  marriage  declared  void. 
Sir  William  Scott  admitted  that  baftards  were  fo  far  within  the 
marriage  a6l,  that  if  the  marriage  had  been  folemnized  by  licence 
with  the  confent  of  a  guardian  of  the  court  of  chancery,  the  mar- 
riage would  have  been  valid  ;  but  he  decided,  that  neither  an  ille- 
gitimate father  nor  mother  were  competent  to  give  confent  to  a 
marriao^  by  licence,  and  that  in  the  prefent  cafe  the  marriage  was 
therefore  null  and  void.  In  delivering  his  judgment  tliat  moH 
learned  judge  was  pleafcd  to  fay  ;  *'  I  obferve  that  the  learned 
**  editor  of  the  laft  edition  of  the  Commentaries  has  laid  it  down, 
i*^  that  it  has  been  decided,  that  if  a  bailard  marries  under  age  by 
*'  licence,  he  muil  have  the  confent  of  his  putative  father,  guar- 
*'  diauy  or  mother  according  to  the  ftatute.  If  the  obfervation 
'^''  IS  to  be  underflood  according  to  this  arrangem.ent,  I  caunotagree 
"  that  it  has  been  fo  decided.  For  what  guardian  can  be  fo  inter- 
'*  pofed  between  the  natural  father  and  mother?*'  If  my  conftruftion 
of  the  marriage  a6l  in  note  8.  p.  438.  is  erroneous,  then  the  word 
guardian,  ought  to  have  been  placed  after  mother^  and  not  before: 
But  I  meant  only  to  ftate,  that  it  had  been  decided  by  the  court 
of  king's  bench,  that  baftards  were  to  be  confidered  as  legitimate 
children  under  the  marriage  a6l.  As  the  courts  of  law  not  only 
in  fettlement  cafes,  but  in  all  claims  of  inheritance,  profecution* 
for  polygamy,  and  wherever  the  validity  of  a  mamage  can  be 
queilioned,  are  as  competent  to  conftrue  the  man-iage  aft  as  the 
ecclefiaftical  courts,  notwithftanding  the  very  able  arguments 
adduced  to  fupport  the  judgment  in  Horner  v.  Liddiard,  I  truil 
I  do  not  fpeak  in:everently  when  I  predict  that  the  fubjedl  will  un^ 

8f  dergQ 
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father's  parifh  j  but  a  baftard  in  the  parKh  where  born, 
for  he  hath  no  father  ^  However,  in  cafe  of  fraud,  as 
if  a  woman  be  fent  either  by  order  of  juflices,  or  comes 
to  beg  as  a  vagrant,  to  a  parifh  which  fne  does  not  be-» 
long  to,  and  drops  her  baftard  there  •,  the  baftard  fhall,  in 
the  firft  cafe,  be  fettled  in  the  parifh  from  whence  fhe  was 
illegally  removed  s :  or,  in  the  latter  cafe,  in  the  mother's 
own  parifli,  if  the  mother  be  apprehended  for  her  vagran. 
cy  \  Baftards  alfo  born  in  any  licenfed  hofpital  for  preg- 
nant women,  are  fettled  in  the  parifhes  to  which  the 
mothers  belong  \  The  incapacity  of  a  baftard  confifts 
principally  in  this,  that  he  cannot  be  heir  to  any  one,  nei- 
ther can  he  have  heirs,  but  of  his  own  body ;  for,  being 
nullius  filiiiSy  he  is  therefore  of  kin  to  nobody,  and  has  no 
anceftor  from  v/hom  any  inheritable  blood  can  be  derived* 
A  baftard  was  alfo,  in  ftriclnefs,  incapable  of  holy  orders ; 
and,  though  that  were  ^ifpenfed  with,  yet  he  was  utterly 

^  Salk.  427.  "  Stat.  17  Geo.  II.  c.  5. 

c  Imd.  lil.  »  Stat.  13  Geo.  Ill,  c.  83. 

i ■    ■  '  ,  .  . 

dergo  much  further  dlfcufTion  and  invefligatlon  before  that  judg- 
ment will  be  adopted  by  the  temporal  courts.  See  Dr.  Croke's 
cafe  of  Homer  v.  Liddiard. 

This  was  the  note  in  the  laft  edition,  and  the  editor's  predidion 
has  been  fo  far  verified,  that  the  cafe  of  Prieftly  v.  Hughes  upon 
this  very  point,  fent  by  the  mafter  of  the  Rolls,  has  been  twice  ar- 
gued in  the  court  of  kings -bench,  and  it  is  faid  that  the  ftiU  farther 
judgment  of  the  Houfe  of  Lords  will  be  taken  upon  it. 

On  the  firft  of  March  1809,  the  chief  juftice  and  two  of  the 
judges  certified  that  they  were  of  opinion  that  all  marriages,  whe. 
ther  of  legitimate  or  illegitimate  perfons,  were  within  the  provifions 
of  the  marriage  a6l,  but  that  the  confent  of  the  natural  mother  to 
a  marriage  by  licence  of  an  illegitimate  minor,  is  not  a  fufficient 
confent  to  make  a  good  and  lawful  marriage  ;  Mr.  Juftice  Grofe 
was  of  opinion,  that  the  eleventh  feclion  of  the  a6l  did  not  ap^^y 
to  illegitimate  children,  that  it  was  cafus  omtjfus  in  the  aft,  and 
that  the  marriage  of  an  illegitimate  minor  was  not  afFefted  bv  the 
ftatute,  and  that  of  confequence  either  with  or  without  the  confent 
©f  the  natural  mother,  it  was  good  and  lawful. 

T  t  2  dif- 
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difqualified  fiom  holding  any  dignity  in  the  church  ^  :  but 
this  do£lrine  feems  now  obfolete  5  and  in  all  other  refpe£ls, 
there  is  no  di{lin£lion  between  a  baflard  and  another 
man  (12).  And  really  any  other  diftinftion  but  that  of 
not  inheriting,  which  civil  policy  renders  neceflary,  would* 
with  regard  to  the  innocent  offspring  of  his  parent's  crimes, 
be  odious,  unjuft,  and  cruel  to  the  lail  degree  :  and  yet  the 
civil  lav/,  fo  boafted  of  for  it's  equitable  decifions,  madg 
baftards  in  fome  cafes  incapable  even  of  a  gift  from  their 
parents '.  A  baitard  may,  laftly,  be  made  legitimate,  and 
capable  of  inheriting,  by  the  tranfcendent  power  of  an  a6t 
of  parliament,  and  not  otherwife  "^ :  as  was  done  in  the  cafe 
of  John  of  Gant's  baftard  children,  by  a  (latute  of  Richard 
the  fecond  (13)' 

^  Fortefc.  c.  40.    5  Rep.  5S.  "^4  Inft.  2(>' 

1  Cod.6.S7'5' 


(12)  Baftards  are  not  favoured  in  equity  as  legitimate  children. 
The  court  will  not  fupply  the  defeat  of  a  furrender  of  a  copyhold 
in  a  conveyance  or  devife  by  a  father  to  a  natural  child,  as  it  vvili 
in  favour  of  a  legitimate  child.      GilL  For.  Rom.  256.  2  Vef.^'^2. 

And  upon  a  devife  by  a  tefiator  generally  to  his  children,  a 
court  of  juftice  cannot  decide  that  an  illegitimate  child  (hall  take 
equally  with  lawful  children.     5  FV/Ijun.  530. 

5ee  farther  conceraing  baftards,  2  vol.247,  &  506. 

(13)  The  father  of  an  infant  legitimate  child  is  entitled  to  the 
cuftody  of  it ;  but  the  mother  of  an  illegitimate  child  in  preferenc^ 
to  the  putative  father.  5  Eafiy  321.  i  Bof.  ^  Pull.  N.  R.  148. 
7  %^>  579-  ' 
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CHAPTER    THE    SEVENTEENTH. 


OF  GUARDIAN  and  WARD, 


THE  only  general  private  relation  now  remaining  to 
be  difcufied,  is  that  of  guardian  and  v/ard ;  which 
bears  a  very  near  refemblance  to  the  lail,  and  is  phiinly  de- 
rived out  of  it :  the  guardian  being  only  a  temporary  parent, 
that  is,  for  fo  long  time  as  the  ward  is  an  infant,  or  under 
age.  In  examining  this  fpecies  of  relationfhip,  I  lliail  firft 
confider  the  different  kinds  of  guardians,  how  they  are  ap- 
pointed, and  their  power  and  duty  :  next,  the  different  ages 
of  perfons,  as  defined  by  the  law  :  and  laltly,  the  privileges 
and  difabilities  of  an  infant,  or  one  under  age  and  fubjecl  to 
guardianfliip. 

I.  The  guardian  with  us  performs  the  oflice  both  of  the 
tutor  and  curator  of  the  Roman  laws ;  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune ;  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  perfon,  the  curator  the  committee  of 
the  eftate.  But  this  office  was  frequently  united  in  the 
civil  law  ^ ;  as  it  is  always  in  our  law  with  regard  to 
minors,  though  as  to  lunatics  and  idiots  it  is  commonly  kept 
diflin6l. 

Of  the  feveral  fpecies  of  guardians,  the  firfl  are  guardians  [  461  1 
hy  nature :    viz.  the  father  and  (in  fome  cafes)  the  mother  of 
the  child.     For  if  an  eflate  be  left  to  an  infant,  the  father 
is  by  common  law  the  guardian,  and  muft  account  to  his 

»  Ff.  26.  4.  I. 
T  t  5  Chil< 
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child  for  the  profits''  (i).  And,  with  regard  to  daughters,  it 
feems  by  conftruftipn  of  the  ftatute  4  &  5  Ph.  &  Mar.  c.  8* 
that  the  father  might  by  deed  or  will  affign  a  guardian  to 
any  woman-child  under  the  age  of  fixteen  5  and,  if  none  be 
fo  affigned,  the  mother  fnall  in  this  cafe  be  guardian  *".  There 
are  alfo  guardians  for  nurture " ;  which  are,  of  courfe,  the 
father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years  * :  and  in  default  of  father  or  mother,  the  ordinary 
ufually  afligns  fome  difcreet  perfon  to  take  care  of  the  in- 
fant's perfonal  eftate,  and  to  provide  for  his  maintenance  and 
education  ^.  Next  are  guardians  in  focage^  (an  appellation 
which  will  be  fully  explained  in  the  fecond  book  of  thefe  com- 
mentaries,) who  are  alfo  called  guardians  by  the  common  law. 
Thefe  take  place  only  when  the  minor  is  entitled  to  fome 
cflate  in  lands,  and  then  by  the  common  law  the  guard ian- 
fhip  devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  poflibly  defcend ;  as,  where  the  eftate  defcended  from 
his  father,  in  this  cafe  his  uncle  by  the  mother's  fide  cannot 
poflibly  inherit  this  eftate,  and  therefore  ftiall  be  the  guardian  f. 
For  the  law  judges  it  improper  to  truft  the  perfon  of  an 
hifant  in  his  hands,  who  may  by  pofilbility  become  heir  to 
him  ;  that  there  may  be  no  temptation,  nor  even  fufpicion  of 
temptation,  for  him  to  abufe  his  truft ".  The  Roman  laws 
proceed  on  a  quite  contrary  principle,  committing  the  car^ 

^  Co.  Litt.  88.  B  Lltt.  S 123. 

^  3  Rep.  39.  ^  Nunquam   atflodia  alifujus    de  jure 

**  Co.  Litt.  88.  alicui  remand y   de  quo  halcatur  fufpicioy 

*  Moor.  738.  3  R§p.  38.  quod pojpt -uel  nielit  aliquod  jus  in  ipfa  hae-. 

'  a  Jones  90,     a  Lev.  163.  teditate  clamare.     Glanv.  /.  7.  c.  li. 


(i )  But  an  executor  is  not  juflified  in  paying  to  the  father  a 
legacy  left  to  the  child  ;  and  if  he  pays  it  to  the  father,  and  the 
father  becomes  infolvent,  he  may  be  compelled  to  pay  it  over 
again,     i  P.  IVms.  285. 

Where  a  father  leaves  a  legacy  payable  to  a  child  at  a  future  day, 
though  he  is  filent  refpcf^ing  the  intereft,  the  court  will  allow  a 
^eafonable  maintenance,  as  it  prefumes  that  the  father  intended 
his  ciiild  (houid  be  maintained  and  receive  a  proper  education, 
II  r-f/ljun,!. 
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of  the  minor  to  him  who  is  the  next  to  fucceed  in  the  inhe- 
ritance, preluming  tliat  tlie  next  heir  would  take  the  belt 
care  of  an  eftate,  to  which  he  has  a  profpecb  of  fucceeding  : 
and  this  they  boafl  to  be  "  fumma  provideritia  '.  But  in  the 
mean  time  they  feem  to  have  forgotten,  how  much  it  is  the 
jj;uardian's  intereft  to  remove  the  incumbrance  of  his  pupil's  [  462  ] 
life  from  that  eftate  for  which  he  is  luppofed  to  have  f^ 
great  a  regard ''.  And  this  affords  Fortefcue ',  and  fu'  Ed. 
ward  Coke  '' ,  an  ample  opportunity  for  triumph  ;  they  affirm- 
ing, that  to  commit  the  cuftody  of  an  infant  to  him  that  is 
next  in  fucceffion  is  **  ^l^^^f^  agnum  committere  Jupo^  ad  de- 
"  vorandum''  (2)."  Thefe  guardians  in  iocage,  like  tliofe  for 

'  Ff.tb.  4.  I.  ranted  by  the  wife  inftitutions  of  Solon, 

^  The  Roman  fatyrlft  was  fuIU'  a-  who  provided  that  no  one    Ihould   be 

ware  of  this  danger,  when  he  puts  this  another's  guardian,    who   was   to    en- 

private  prayer  into  tbe  mouth  of  a  felfifli  joy  the  eftate  after  his  death'.  (Potter's 

juardian;  Antiq.  b.  i.  c.  26.)     And    Charondas, 

—  pupillum  tutinamy  quern  proximus  another  of  the  Grecian  legiil^tors,  di- 

la:res  reeled  that  the  inheritance  fhould  go  to 

ImptUo^exputigam.     Perf.  I.  12.  the  father's  relations,  but  the  education 

'  c.  44.  of  the  child  to  the  mother's ;  that  the 

°*  I  Inft.  88.  guardianlhip    and    ri^ht    of    fucceffion 

"  See  Stat.    H'lbern.     14   Hen.  III.  might  always  be  kept  diHind.     (Petit. 

This  policy  of  our  Engldh  law  is  war-  Legg.  Attd.  6.  /.  7.) 


(2)  Lord  chancellor  Macclesfield  has  vehemently  condemned 
the  rule  of  our  law,  that  the  next  of  kin,  to  whom  the  land  cannot 
dcfcend,  is  to  be  the  guardian  in  focage  ;  and  has  declared  that  "  i^ 
<*  is  not  grounded  upon  reafon,  but  prevailed  in  barbarous  times 
"  before  the  nation  was  civilized."  2  P.  Wms.  262.  But  as  the 
law  has  placed  the  cuftody  of  the  infant  under  the  care  of  one  who 
is  iuft  as  likely  to  be  in  a  near  degree  of  kindred  as  the  heir  ;  one 
who  probably  will  have  the  fame  affedlion  for  his  perfon,  without 
having  any  interefl  in  even  wiihing  his  death,  and  therefore  re- 
moved from  all  fufpicion,  however  ill-founded  ;  I  cannot  but  think 
there  is  more  wifdorn  in  placing  the  infant  under  the  guardianfhip 
of  fuch  a  relation,  than  under  that  of  the  next  heir. 

A  focage  guardian  can  only  be  where  the  infant  takes  lands  by 
defcent.  If  he  has  lands  by  defcent  both  ex  parte paierna  and  ex  parte 
7««/rrn J,  then  the  nest  of  kin  on  each  fide  fhall,  refpedively,  be 

T  t  4  guardian^ 


462  The  RifeHTs  Book  I. 

nurture,  continue  only  till  the  minor  is  fourteen  years  of, 
age  ;  for  then,  in  bctk  cafes,  he  is  prefumed  to  have  difcre- 
tion,  fo  far  as  to  choofe  his  own  guardian.     This  he  may  do, 
,  unlefs  one  be  appointed  by  the  father,  by  virtue  of  the  fla- 
tute    12   Car.  IL   c.  24.    v/liicli,    confidering  the  imbecility 
of  judgment  in  children  of  the  age  of  fourteen,    and  the 
abolition  of  guardianfhip  in  chkmlry  (which  lafted  till  the  age 
of  tv/enty-one,  and  of  which  v/e  (hall  fpeak  hereafter)  en^ 
a£i:s,  that  any  father,  under  age  or  of  full  age,  may  by  deed 
or  will  difpofe  of  the  cuilody  of  his  child,  either  born  or  un-r 
born,  to  any  perfon,  except  a  popifli  recufant,  either  in  pof- 
feiTion  or  reverfion,  till  fuch  child  attains  the  age  of  one  and 
twenty  vears  (3).  Thefe  are  called  guardians  byjratutc,  or  tef- 
tamentary  guardians.  There  are  alfo  fpecial  guardians,  by  cuf-.. 
torn  of  London,  and  other  places ''5  but  they  are  particular 
exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a'  guardian  and  ward 
are  the  fame,  pro  tempore^  as  that  of  a  father  and  child  ;  and 
therefore  I  ihall  not  repeat  them :  but  fliall  only  add,  that 

•  Co.  Litt.  88. 


guardians  by  focage  of  thefe  lands  ;  and  of  thefe  two  claimants  the 
firll  occupant  fhall  retain  the  cuftody  of  the  infant's  perfon.  See 
Mr,  Haro-rave*s  notes  to  Co.  Litt.  88.  b.  where  thefe  different  kinds, 
of  guardianfhip  are  v^ith  great  learning  and  perfpicuity  difcrimi- 
nated  and  difcuffed. 

(  ^  )  By  this  ftatute,  the  father  niay  difpofe  of  the  guardianfhip 
of  any  child  unmarried  under  the  age  of  twenty  one_,  by  deed  or 
will,  executed  in  the  prefence  of  two  or  more  witnefTes,  till  fuch 
child  attains  the  age  of  twenty-one,  or  for  any  lefs  time.  And  the 
guardian  fo  appointed  has  the  tuition  of  the  ward,  and  the  ma- 
nagement of  his  ellate  and  property. 

A  father  cannot  appoint  guardians  under  this  flatute  to  a  natural 
child  ;  but  where  he  has  named  guardians  by  his  will  to  an  illegi_ 
timate  child,  the  court  of  chancery  will  appoint  the  fame  perfons 
o-uardians  without  any  reference  to  a  mailer  for  his  approbation, 

Z  Bro.  583, 

the 
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the  guardian,  when  the  %vard  comes  of  age,  Is  hound  to  give 
him  an  account  of  all  that  he  has  tranfa^fced  on  his  behalf, 
and  muft  anfwer  for  all  lofles  by  his  v/ilful  default  or  negli- 
gence. In  order  therefore  to  prevent  difagreeable  contefts 
with  yotmg  gentlemen,  it  has  become  a  practice  for  many 
guardians  of  large  eilates  efpecially,  to  indemnify  themfelves 
by  applying  to  the  court  of  chancery,  a«B:ing  under  it's  di- 
re£l:ion,  and  accounting  annually  before  tlie  olhceirs  of  that 
court.  For  the  lord  Chancellor  is,  by  right  derived  from  the 
crown,  the  general  and  fupreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics  ;  that  is,  of  all  fuch  perfons  as 
have  not  difcretion  enough  to  manage  their  own  concerns. 
In  cafe  therefore  any  guardian  abufes  his  truft,  the  court 
will  check  and  punifh  him ;  nay  fometimes  will  pro- 
ceed to  the  removal  of  him,  and  appoint  another  in  his 
{lead  P, 

2.  Let   us  next  connder  the  ward  or  perfon  within  age, 
for  whofe  affiftance  and  fupport  thefe  guardians  are  confti-. 
tuted  by   law ;  or  who  it  is,  that  is  faid  to  be  v/ithin  age. 
The  ages  of  male  and  female  are  different  for  different  pur- 
pofes.     A  male  at  tiuelve  years  old  may  take  the  oath  of  al- 
legiance ;  TiX.  fourteen  is  at  years  of  difcretion,  and  therefore 
may  confcnt  or  difagree  tp  marriage,  may  choofe  his  guar- 
dian, and,  if  his  difcretion  be  aftually  proved,  may  make 
his  tellament  of  his  perfonal  eftate ;  at  feventeen  may  be  an 
executor  -,  and  at  twenty-one  is  at  his  own  difpofal,  and  may 
aliene  his  lands,  goods  and  chattels.    A  female  alfo  2.t /even 
years  of  age  may  be  betrothed,  or  given  in  marriage  5  at 
n'me  is  entitled  to  dower  5  at  tzuelve  is  at  years  of  maturity, 
and  therefore  may  confent  or  difagree  to  marriage ;  and,  if 
proved  to  have  fuiHcient  difcretion,  may  bequeath  her  per- 
fonal eftate  ;  at  fourteen  is  at  years  of  legal  difcretion,  and 
may  choofe  a  guardian  ;  zt  feventeen  may  be  executrix  ;  and 
at  tiventy-one  may  difpofe  of  herfelf  and  her  lands.     So  that 
full  age  in  male  or  female  is  twenty-one  years,  which  age  is 
completed  on  the  day  preceding  the  anniverfary  of  a  perfon'$ 

f  I  Sid.  424.    I  P.  Will.  703, 

birtli  \ 
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birth  -?  (4)  ;  who  till  that  time  13  an  infant^  and  fo  filled  in  law. 

Among  the  antient  Greeks  and  Romans  nvomen  were  never 
[  464  J  of  age,  but  fubjecl  to  perpetual  guardianfnip  ',  unlefs  when 

married  "  n'lji  convemjfent  in  manum  viri ;"  and,  when  that 

perpetual  tutelage  wore  away  in  procefs  of  time,  we  findtliat, 
jn  females  as  well  as  males,  full  age  was  not  till  twenty-five 

years'.  Thus  by  the  conflitution  of  different  kingdoms, 
this  period,  which  is  merely  arbitrary,  ^nd  Juris  pojitivi,  is 
fixed  at  different  times.  Scotland  agrees  with  England  in 
this  point ;  (both  probably  copying  from  the  old  Saxon  con- 
ilitutions  on  the  continent,  which  extended  the  age  of  mi- 
nority <^  ad  antjufn  vigcfimitm  primum^  ct  eo  ufque  jiivenes  fuh 
<'  tutelam  repofiunt '")  but  in  Naples  they  are  of  full  age  at 
eighteen  ;  in  France,  with  regard  to  marriage,  not  till  tim'ty: 
and  in  Holland  at  tiverit^-jive  (5), 

3.  Infants  have  various  privileges,  and  various  difabi- 
iities  :  but  their  very  dilabilities  are  privileges  \  in  order  to 
•fecure  them  from  hurting  thernfelves  by  their  own  improvl- 

'  Salk.  44.  625.      Lord  Raym.  480.  ^  Stlernhook  ds  jure  Sio'onu^!.  I.   i. 

1096.     Toder  v.  Sanlam.    Dum.  Fro:,  c.  2.     This  is  alfo  the  period  when  the 

iyFeb.  I77J.  king,  as  well  as  the  ibbjefv,  arrives  at 

'Pott.   Antiq.    b.  4.    c.  ii.      Cic.  full  age  in  modern  Sweden.     Mod.  Uii. 

pro  Murcn.  12.  Kift.  xxxiii.  220. 

*  Inf.  1.21.1. 


(4)  If  he  is  born  on  the  ifl  of  January,  he  is  of  age  to  do  any 
legal  a6k  on  the  morning  of  the  laft  day  of  December,  though  he 
may  not  have  lived  twenty-one  years  by  nearly  furty-cight  hours : 
the  reafon  alTigned  is,  that  in  law  there  is  no  fraction  of  a  day  ;  and 
if  the  birth  were  on  the  firft  fecond  of  one  day^  ar;d  tlie  acl  on  the  lall 

.  fecond  of  the  other,  then  twenty-one  years  would  be  complete; 
and  in  the  law  it  is  the  fame  whether  a  thing  is  done  upon  one  mo- 
ment of  the  day  or  on  another. 

(5)  Some  parents  and  teftators  give  their  eftates  to  yoking  per- 
fons,  but  with  a  condition  or  rellriction  that  they  (liall  not  have 
poffeffion  until  they  are  22  or  25. 

The  praftice  is  unwife,  becaufe  at  the  age  of  21  they  are  com- 
petent  to   convey  thofe   contingent  ellates,  and   probably  upoi 

much  more  injurious  terms  thaa  if  they  were  in  pofleffion. 

den| 
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dent  a<n:s.     An  infant  cannot  be  fued  but  under  the  protec- 
tion, and  joining  the  name,  of  his  guardian  *,  for  he  is  to  de- 
fend him  againft  all  attacks  as  well  by  law  as  otherwife":  but 
he  may  fue  either  by  his  guardian,  or prochein  amy^  his  next 
friend  who  is  not  his  guardian.     This  prochein  amy  may  be 
any  perfon  who  will   undertake   the  infant's   caufe  ;  and  it 
frequently  happens,  that  an  infant,  by  his  prochein  amy,  in- 
flitutes  ^  fuit  in   equity  againft  a  fraudulent  guardian.     In 
criminal  cafes,  an  infant  of  the  age  oi fourteen  years  may  be 
capitally  puniftied  for  any  capital  offence  *  j  but  under  the 
2igeoifeven  he  cannot.     The  period  between /even  and^if/r- 
teen  is  fubje£t  to  much  uncertainty  :  for  the  infant    fhall, 
generally    fpeaking,    be   judged  prima  facie  innocent;  yet 
if  he  was   doli   capaxy    and    could    difcern    between    good 
and  evil  at  the  time  of  the   offence  committed,    he  may 
be    convicted    and    undergo   judgment    and    execution    of 
death,  though  he  hath  not  attained   to    years  of  puberty 
or  discretion  *.     And   fir  Mattliew  Hale  gives  us  two  in-  ^  4^5  1 
ftances,  one  of  a  girl  of  thirteen,  who  was  burned  for  kill- 
ing her  miftrefs  ;  another  of  a  boy  ft  ill  younger,  that  had 
killed  his  companion  and  hid  himfelf,  who   was  hanged  j 
for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrong, 
and  could  difcern  between  good  and  evil :  and  in  fuch  cafes 
the  maxim  of  law  is,  that  malitia  fupplet  aetatem  (6).     So  alfo, 
in  much  more  modern  times,  a  boy  of  ten  years  old,  who 
"was  guilty  of  a  heinous  murder,  was  held  a  proper  fubje£t 
for  capital  puniftiment,  by  the  opinion  of  all  the  judges >'. 

With  regard  to  eftates  and  civil  property,  an  infant  hath 
fnany  privileges,  which  will  be  better  underftood  when  w« 

"  Co.Litt.  135.  "  I  Hal.  P.  C.  a6. 

^  I  HaLP.  C.ij.  y  Fofter.72. 


(6)  In  fuch  cafes,  I  conceive  that  juftice  tempered  with  mercy 
would  inquire  whether  the  malice  is  of  fuch  a  hardened  degyeo 
that  a  {lighter  punifhment  might  not  eradicate  or  correft  it,  and 
whether  a  milder  fentence  might  not  be  fufScient  to  deter  other 
toys  of  the  fame  age  from  a  repetition  of  the  crime. 

come 


4^$  ^'-^^  Rights  Book  L 

come  to  treat  more  particularly  of  thofe  matters ;  but  this 
may  be  faid  in  general,  that  an  infant  fhall  lofe  nothing  by 
non-claim,  or  negle6t  of  demanding  his  right ;  nor  fhall  any 
Other  /aches  or  negligence  be  imputed  to  an  infant,  except  in 
fonie  very  particular  cafes. 

•  It  is  generally  true,  that  an  infant  can  neither  aliene  his 
lands,  nor  do  any  legal  a6t,  nor  make  a  deed,  nor  indeed  anv 
manner  of  contra£l,  that  will  bind  him.  But  flill  to  all  thefe 
rules  there  are  fome  exceptions:  part  of  which  were  jufl:  now 
mentioned  in  reckoning  up  the  different  capacities  which  they 
alTume  at  different  ages  :  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  to  recite,  as  a  general  fpecimen  of  the 
whole.  And,  firft,  it  is  true,  that  infants  cannot  aliene  their 
eftates:  but  infant  truftees,  or  mortgagees,  are  enabled  to 
convey,  under  the  direction  of  the  court  of  chancery  or  ex- 
chequer, or  other  courts  of  equity,  the  eflates  they  hold  in 
trufl  or  mortgage,  to  fuch  perfon  as  the  court  fhall  appoint^. 
Alfo  it  is  generally  true,  that  an  infant  can  do  no  legal  d.d:  : 
yet,  an  infant,  who  has  an  advowfon,  may  prefent'to  the 
benefice  when  it  becomes  void  \  For  the  law  in  this  cafe 
difpenfes  with  one  rule,  in  order  to  maintain  others  of  far 
L  4^^  ]  g^^^ter  confequence  :  it  permits  an  infant  to  prefent  a  clerk 
(who,  if  unfit,  may  be  rejefted  by  the  bifhop)  rather  than 
either  fuffer  the  church  to  be  unferved  till  he  comes  of  aee, 
or  permit  the  infant  to  be  debarred  of  his  right  by  lapfe  to 
the  bifliop.  An  infant  may  alfo  purchafe  lands,  but  his  pur- 
chafe  is  incom.plete :  for,  when  he  comes  to  age,  he  may  either 
agree  or  difagree  to  it,  as  he  thinks  prudent  or  proper,  without 
alleging  any  reafon  *,  and  fo  may  his  heirs  after  him,  if  he  dies 
without  having  completed  his  agreement  ^.  It  is,  farther, 
generally  true,  that  an  infant,  under  twenty-one^  can  make 
no  deed  but  what  is  afterwards  voidable  ;  yet  in  fome  cafes '^ 
he  may  bind  himfelf  apprentice  by  deed  indented  or  indent 
tures,  for  feven  years  ;  and  '^  he  may  by  deed  or  will  appoint 

.    '   ''Stat.  7  Ann.  c.  19.4  Geo.  Ill,  c.i6.        *^  Stat.  5  Eliz.  c.  4.   43  Eliz.  c.  3. 
»  Co.  Litt,  IJZ,  Cro.  Car.  179. 

►  Ji>i(^.  %s  t  Stat,  iz  Car.  II.  c.  7,4- 

a  guardiar? 


Ch.  17.  cf  Persons.  466 

a  guardian  to  his  children,  if  he  has  any.  Laftly,  it  is  ge- 
nerally true,  tiiat  an  infant  can  make  no  other  contracl:  that 
will  bind  him  :  yet  he  may  bind  himfelf  to  pay  for  his  necef- 
fary  meat,  drink,  apparel,  phyfic,  and  fuch  other  necefla- 
Ties  (7) ;  and  likewife  for  his  good  teaching  and  inftruciion, 
whereby  he  may  profit  himfelf  afteru-ards  ^  And  thus  much, 
at  prefent,  for  the  privileges  and  difabilities  of  infants. 

^  Co.Lkt.  172. 


(7)  It  has  been  held,  that  an  infant  is  not  liable  to  repay  money 
lent  to  him,  although  he  (hoiild  lay  it  out  in  neceffaries.  i  Salk. 
386.  Nor  is  he  bound  to  pay  for  goods  bought  to  tra^e  -with. 
BulL  N.  P.  154.  But  debts  contracted  during  infancy  are  a  good 
confideration  to  fupport  a  promife  made  to  pay  them,  when  a  per- 
fon  is  of  full  age.  Infancy  may  be  given  in  evidence  upon  the 
general  iiTue,  or  it  may  be  pleaded.     Bull.  152. 

And  where  the  defendant  pleads  infancy,  and  the  plaintiff  replies 
that  the  defendant  confii-med  the  promife  or  contra(5l  when  he  was 
of  age;  the  plaintiff  need  only  prove  the  promife,  and  the 
defendant    muft    difcharge    himfelf    by    proof  of  the    infancy, 

I  r.  R.  648. 
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OF  CORPORATIONS. 


WE  have  hitherto  confidered  perfons  in  their  natural 
capacities,  and  have  treated  of  their  riglits  and  du- 
ties. But,  as  all  perfonal  rights  die  with  the  perfon  ;  and, 
as  the  necelTary  forms  of  invefting  a  feries  of  individuals,  one 
after  another,  with  the  fame  identical  rights,  would  be  very 
inconvenient,  if  not  impraaicable ;  it  has  been  found  necef- 
fary,  when  it  is  for  the  advantage  of  the  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  to  conft.tute  ar- 
tificial perfons,  who  may  maintain  a  perpetual  fucceffion, 
and  enjoy  a  kind  of  legal  immortality. 

These  artificial  perfons  are  called  bodies  politic,  bodies 
corporate,    (corpora  corporata,)  or  corporations  :  of   which 
there  is  a  great  variety  fubfifting,  for  the  advancement  of 
teligion,  of  learning,  and  of  commerce:  in  order  to  preferve 
entire  and  for  ever  thofe  rights  and  immunities,  which,  it 
they  were  granted  only  to  thofe  individuals  of  which  the  body 
corporate  Is  compofed,  would  upon  their  death  be  utterly 
loft  and  extina.  To  Ihew  the  advantages  of  thefe  incorpora- 
tions, let  us  confider  the  cafe  of  a  college  in  either  of  our 
univerfities,  founded  adfudendum  et  orandum,  for  the  encou- 
ragement and  fupport  of  religion  and  learning     If  this  were 
a  Lre  voluntary  affembly,  the  individuals  which  compofe  t 
Height  indeed  read,  pray,  ftudy,  and  perform  ^f^f-^^^^l 
gifes  togetlier,  fo  long  as  they  could  agree  to  do  fo :  but  they 
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could  neither  frame,  nor  receive  any  laws  or  rules  of  their 
condua  ;  none  at  leaft,  which  would  have  any  binding  force, 
for  want  of  a  coercive  power  to  create  a  fufficient  obligation! 
Neither  could  they  be  capable  of  retaining  any  privileges  or 
immunities  :  for,  if  fuch  pil vileges  be  attacked,  which  of  all 
this  unconneaed  affembly  has  the  right,  or  ability,  to  de- 
fend  them  ?  And,  when  tliey  arc  difperfed  by  death  or  other- 
wife,  how  fliall  they  transfer  thele  advantages  to  another  fet 
of  students,  equally  unconneaed  as  themfelves  ?  So  alfo  with 
regard  to  holding  eftates  or  other  propertv,  if  land  be  granted 
lor  the  purpofes  of  religion  or  learning  to  twenty  individuals 
not  incorporated,  there  is  no  legal   way   of  continuing   thr- 
property  to  any  other  perfoiis  for  the  fame  purpofes,  but  by 
endlefs  conveyances  from  one  to  die  other,  as  often  as  the 
hands   are  changed.      But  when  they  are  confolidated  and 
united  mto  a  ccrporatlon,  they  and  their  fuccelTors  are  then 
confidered  as  one  perfon  in  law  :  as  one  perfon,  they  have 
one  wdl,  which  is  colMed  hom  the  fenfe  of  tlie  majoritv  of 
the  mdiiriduals  :   this  one  will  may  eflablifh  rules  and  orders 
for  the  regulation  of  tlie  whole,  which  are  a  fort  of  municl. 
pal  jaws  of  this  little  republic  ;  or  rules  and  ftatutcs  may  bt 
preicriDed  to  it  at  it's  creation,  which  are  then  in  the  place 
of  natural  laws  :  the  privileges   and  immunities,  the  eftates 
and  poiTeflions,  of  the  corporation,  when  once  vefted  in  them 
will  be  for  ever  vefted,  without  any  new  conveyance  to  new 
fucceffions  ;  for  ail  the  Incrlvldual  members  tha^  have  exifted 
Irom   the   foundation  to  the  prefent  time,  or  that  fhall  ever 
hereafter  exift,  are  but  one  perfon  in  law,  a  perfon  that  never 
dies  :  m  like  manner  as   tlie  river  Thames  is  ftiH  the  fame 
river,  though  the  parts  which  compofeit  are  clianaing  everv 

The  honour  of  originally  Inventing  tliefe  political  confti. 
ruticns  entirely  belongs  to  tlie  Romans.  They  were  intro 
duced,  as  Plutarch  fays,  by  Numa  ;  who  ftidin.,' upon  his 
accefllon,  the  city  torn  to  pieces  by  the  two  rivaf  fudions  of 
Sabmes  and  Romans,  thought  it  a  prudent  and  politic  mea. 
lure  to  fubdivide  thefe  two  into  many  fmaller  ones,  by  inllU 

tuting 
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tutino"  feparate  focietics  of  every  manual  trade  and  profeflion. 
They  were  afterwards  much  confidered  by  the  civil  law  S  in 
which   they  were  called  univcrjitates^  as  forming  one  whole 
out  of  many  individuals  5  or  collegia^  from  being  gathered 
together  :  they  were  adopted  alfo  by  the  canon  law,   for  the 
maintenance  of  ecciefiaftical  difcipline  ;  and  from  them  our 
fpiritual  corporations  are  derived.     But  our  laws  have  confi- 
derably  refined  and  improved  upon  the  invention,  according 
to  the  ufual  genius  of  the  Englifu  nation  :  particularly  with 
regard  to  fcle  corporations,  confriling  of  one  perfon  only,  of 
which  the  Roman  lawyers  had  no  notion  •,  their  maxim  being 
that  "  tresfaciwnt  collegium^:'    Though  they  held,  that  if  a 
corporation,  originally  confriling  of  three  perfons,  be  reduced 
to  one,  "/  imiverfitas  ad  unum  redit^  it  may  ftill  fubfift  as 
a  corporation,  "  etjlet  nome?i  iimverjttatis  "-T 

Before  we  proceed  to  treat  of  the  feveral  incidents  of  cor- 
porations, as  regarded  by  the  laws  of  England,  let  us  firft 
take  a  view  of  the  feveral  forts  of  them  ;  and  then  we  fhall 
be  better  enabled  to  apprehend  their  refpeclive  qualities. 

The  hrft  divifion  of  corporation  is  into  aggregate  'm^fole. 
Corporations  aggregate  confift  of  many  perfons  united  toge- 
ther into  one  fociety,  and  are  kept  up  by  a  perpetual  fuccef- 
fion  of  members,  fo  as  to  continue  for  ever :  of  w^hich  kind 
are  the  mayor  and  commonalty  of  a  city,  the  head  and  fellows 
of  a  college,  the  dean  and   chapter  of  a  cathedral  church. 
Corporations  fole  ccnfift  of  one  perfon  only  and  his  fucceflbrs, 
hi  iome  particular  ftation,  who  are  incorporated  by  law,  in 
order  to  give  them.  fori!e  legal  capacities  and  advantages,  par- 
ticularly that  of  perpetuity,  which  in  their  natural  perfoiu 
they  could  not  have  had.     In  this  fcnfe  the  king  is  a  fole 
corporation  ^  fo  is  a  bilhop  :  fo  are  fome  deans,  and  preben- 
daries, diftina   from  their  feveral  chapters  :  and  fo  is  every 
parfon  and  vicar.     And  the  neceffity,  or  at  lead  ufe,  of  this 
mftitution  will  be  very  apparent,  if  we  confider  the  cafe  of 

»  Ff.l.2,t.  A-p^r  i<'''  '  ^/'  ^'  ^'  '7' 

*//.5ai6.&.  'i  Co.Litt.43' 
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a  parfon  of  a  church.     At  the  original  endowment  of  parifh 
churches,  the  freehold  of  the  church,  the  church-yard,  the 
parfonage  houfe,  the  glebe,  and  the  tithes  of  the  parifli,  were 
veiled   in  the  then  parfon  by  the  bounty  of  the  donor,  as  a 
temporal  recompence  to  him  for  his  fpiritual  care  of  the  in- 
habitants, and  with  intent  that  the  fame  emoluments  (hould 
ever  afterwards  continue  as  a  recompence  for  the  fame  care. 
But  how  was  this  to  be  effeaed  ?    The  freehold  was  veiled 
m  the  parfon  ;  and,  if  we  fuppofe  it  veiled  in  his  natural  ca- 
pacity, on  his  death  it  might  defcend  to  his  heir,  and  would 
be  liable  to  his  debts  and  incumbrances  :  or,  at  bell,  the  heir 
might  be  compellable,  at  fome  trouble  and  expence,  to  con- 
vey thefe  rights  to  the  fucceeding  incumbent.    The  law  there- 
fore has   wifely  ordained,  that  the  parfon,  quatenns  parfon, 
{hall  never  die,  any  more  than  the  king ;  by  making  him  and 
his  fucceflbrs  a  corporation.     By  which  means  all  the  origi- 
nal rights  of  the  parfonage  are  prefervcd  entire  to  the  fuccef- 
for  :  for  the  prefent  incumbent,  and  his  predeceflbr  who  lived 
feven  centuries  ago,  are  in  law  one  and  the  fame  perfon  ;  and 
what  was  given  to  the  one  was  given  to  the  otiier  alfo. 

Another  divifion  of  incorporations,  either  fole  or  aggre- 
gate, is  into  ecxlefwjlical  and  lay.  Ecclefiaftical  corporators 
are  where  the  members  that  com.pofe  it  are  entirely  fpiritual 
perfons  ;  fuch  as  bifhops  •,  certain  deans,  and  prebendaries  ; 
all  archdeacons,  parfons,  and  vicars ;  which  are  fole  corpo- 
rations j  deans  and  chapters  at  prefent,  and  formerly  prior 
and  convent,  abbot  and  monks,  and  the  like,  bodies  aggregate. 
Thefe  are  ereaedforthe  furtherance  of  religion,  and  perpe- 
tuating the  rights  of  the  church.  Lay  corporations  are  of 
two  forts,  ci-oil  and  elecmofynary.  The  civil  are  fuch  as  are 
ereded  for  a  variety  of  temporal  purpofes.  The  kino-, 
for  mftance,  is  made  a  corporation  to  prevent  in  general 
the  poffibility  of  an  wterregnitm  or  vacancy  of  the  throne, 
and  to  preferv^  the  pofl'eiTions  of  the  crown  entire  ;  for  imme- 
diately upon  thedemifeof  oneking,  his  fucceflbr  is,  as  we  have 
formerly  feen,  in  full  polTefhon  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  ereded  for  the  good  government  of 

V^^'  ^-  U  u  a  town 
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a  town  or  particular  diftrid,  as  a  mayor  and  commonalty, 
bailiff  and  burgeffes,  or  the  like  :  fome  for  the  advancement 
and  regulation  of  manufadures  and  commerce  5  as  the  trading 
companies  of  London,  and   other   towns  :  and  fome  for  the 
better  carrying  on  of  divers  fpecial  purpofes  *,  as  churchwar- 
dens, for  confervation  of  the  goods  of  the  parifli  •,  the  college 
of  phyficians  and  company  of  fiirgeons  in  London,  for  the 
improvement  of  the  medical  fcience  •,  the  royal  fociety,  for 
the  advancement  of  natural  knowledge  j  and  the  fociety  of  an- 
tiquaries, for  promoting  the  ftudy  of  antiquities.    And  among 
thefe  I  am  inclined  to  think  the  general  corporate  bodies  of 
the  univerfities  of  Oxford  and  Cambridge  muft  be  ranked  : 
for  it  is  clear  they  are  not  fpiritual  or  ecclefiaftical  corpora- 
tions, being  compofed  of  more  laymen  than  clergy  :  neither 
are  they  eleemofynary   foundations,  though  llipends  are  an- 
nexed to  particular  magiitrates  and  profeflbrs,  any  more  than 
other  corporations  where  the  ading  officers  ^have  (landing  fa- 
laries  •,  for  thefe   are   rewards  pro  opera  d  labore,  not  chari- 
table donations  only,  (ince  every  ftipend  is  preceded  by  fer- 
vice  and  duty  :  they  feem  therefore  to  be  merely  civil  corpo- 
rations (l).  The  eleemofynary  fort  are  fuch  as  are  conilituted 
for  the  perpetual  diftribut'ion  of  the  free  alms,  or  bounty,  of 
the  founder  of  them  to  fuch  perfons  as  he  has  directed.    Of 
this  kiad  are  all  hofpitals   for  the  maintenance  of  the  poor, 
fick,  and  impotent :  and  all  colleges,  both  in  our  univerfi- 
ties  and  out^  of  them :  which  colleges  are  founded  for  two 
, purpofes  i    I .  For  the  promotion  of  piety  and  learning  by  pro^ 
per  regulations   and  ordinances.  ^.  For  imparting  afiiftance 
to  the  members  of  thofe  bodies,  in  order  to  enable  them  to 
profecutc  their  devotion  and  ftudies  with  greater  eafe  and  af-- 
iiduity.  And  all  thefe  eleemofynary  corporations  are,  ftridlly 
fpeaking,  lay  and  not  ecclefiaftical,  even  though   compofed 
ef  ecciefiafticiil  perfons  %  and  although  they  in  fome  things 

«  Such  as  at  Manchefter,  Etoti,  Winchefter,  lr*f . 
^  I  Lord  Raym.  6. 


( I  )  It  is  now  fully  eftabhlhed  that  each  univerfity  is  a  civil  cor- 

t)oration.     ^  Burr,  i6^G» 

partake 
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partake  of  the  nature,  privileges,  and   reflriclions  of  Gccle- 
lialtical  bodies  (2). 

Having  thus  .marflialled  the  federal  fpecies  of  corpora- r  ^.t^  "1 
tions,  let  us  next  proceed  to  confider,   i.  How  corporations, 
in  general,  may  be  created.     2.  What  are  their  powers,  ca- 
pacities, and  incapacities.     3.  How  corporations  are  vifited. 
And,  4.  How  they  may  be  diflblved; 

I.  Corporations,  by  the  civil  law,  feem  to  have  been 
created  by  the  mere  a£l:,  and  voluntary  aflbciation  of  their 
members;  provided  fuch  convention  was  not  contrary  to  law, 
for  then  it  was  Ulicitum  collegium  ^.  It  does  not  appear  that 
the  prince's  confent  was  neceffary  to  be  a£lually  given  to  the 
foundation  of  them  ;  but  merely  that  the  original  founders  of 
thefe  voluntary  and  friendly  focieties  (for  they  were  little  more 
than  fuch)  fliould  not  eftablilli  any  meetings  in  oppofition  to 
the  laws  of  the  ftate. 

But,  with  us  in  England,  the  king's  confent  is  abfolutely 
necefTary  to  the  ere£lion  of  any  corporation,  either  impliedly 
or  exprefsly  given  ^  The  king's  implied  confent  is  to  be  found 
in  corporations  which  ex  ill  by  force  of  the  comtnon  laiu^  to 
which  our  former  kings  are  fuppofed  to  have  given  their  con- 
currence •,  common  law  being  nothing  elfe  but  cuftom, 
arifmg  from  the  univerfal  agreement  of  the  whole  commu- 
nity. Of  this  fort  are  the  king  himfelf,  all  bifhops,  parfons, 
vicars,  churchwardens,  and  fome  others ;  who  by  common 

s  Ff.  47.  12.  I.     Neque  foctetas,  ne-  tinent,  and  endowed  with  many  valuable 

que  collegium ^ncquebujuf modi  corffut  paf.  privileges,  about  the  eleventh  century  : 

ftm  omnibus  haboe  conceditu*  ;  ndmetle-  (Rcbertf.  Cha.  V.  i.  30.)  to    which  tie 

gibus yctfenatus  confultisy  et  principalibus  confent  of  the  feodal  fovereign  was  ab- 

t«nJiitutionibus  eA  res  ctiircetur.  Pf.2,-  4-  !•  folutely  neceflTary,  as  many  of  his  prero- 

^  Cuies  and  towns  were  firll  eredted  gatives  and  revenues  were  thereby  con- 

liito  corporate  comtnuniticfi  on  the  con-  fiderably  diminiihed. 


(2)  They  are  lay  corporations,  becaufe  they  are  not  fubje£t  to 
till?  jurifdiAion  of  the  e«clefiaftical  courts,  or  to  the  vifitations  of 
tke  ordinary  or  dioccfan  ip  their  fpiritual  characters* 

U  u  a  law 
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Inv  have  ever  been  held  (as  far  as  our  books   can  ftew  us) 
to  have  been  corporations,  virtute  officii :  and  this  incorpora- 
tion is  fo  infeparably  annexed  to  their  offices    that  we  can- 
not  frame  a  complete  legal  idea  of  any  of  thefe  P-fo-'  ^- 
we  mulT  alfohavean  idea  of  a  corporation,  capable  to  tranl 
473  ]  m.t  his  rights  to  his  fuccefibrs,  at  the  fame  time      Another 
method  of  implication,  whereby  the  king's  confent  :s  p re- 
fumed,  is  as  to  all  corporations  by  prefiriftian,  fuch  as  the 
city  of  London,  and  many  others  J,  which  have  exifted  as 
corporations,  time  whereof  the  memory  of  man  runneth  no 
to  the  contrary ;  and  therefore  are  looked  upon  m  law  to  be 
well  created.     For  though  the  members  thereof  can  (hew  no 
legal  charter  of  incorporation,    yet  in  cafes  of  fuch  high 
antiquity  the  law  prefumes  there  once  was  one  ;  and  that 
by  tl"  variety  of  accidents,  which  a  length  of  time  may  pro- 
duce, the  charter  is  loft  or  deftroyed.     The   methods  by 
which  the  king's  confent  is  exprefsly  given,  are  either  by 
Ta  of  parham'ent  or  charter.      By   aft  of  parliament,    of 
which  the  royal  affent  is  a'neceiTary  ingredient   corporations 
mav  undoubtedly  be  created':   but  it  is   obfervable,  that 
S  oHate  years')  moft  of  thofe  ftatutes,  which  are  ufual  y 
2d  as  havLg  ci-eated  corpon.ions,  do  either  confirm  ^ch 
„s  have  been  before  created  by  the  kmg  •,  as  in   h.  cafe  ot 
the  college  of  phyficians  erected  by  charter  lo  Hen.  ^  ill.  . 
vhi  h  charter'was  afterwards  confirmed   in  P-]---     ; 
or.  tliey  permit  the  king  to  erect  a  corporation  ,«/«/«.^-'-tb 
Ihandkch  powers-,  as  is  the   cafe  of  the  ^ik  of  Eng- 
hnd",  and  the  fociety  of  the  Britifh  fifhery ".     So  that  the 
immediate  creative  aft  was  uftially  performed  by  the  kmg 
alone,  in  virtue  of  his  royal  prerogative '. 

All  th.-  other  methods  therefore  whereby  corporations 
exift.  by  common  law,  by  prefcription,  and  by  f''\V'-'- 
,        tjJ,  .ve  for  the  moft  part  reducible  to  ^^  oHhe  kmg 
letters  patent,  or  charter  ot  incorporation.     The  king  s  crea 

"^  Stat.  5  &  6  W.  &  M.  c.  ac. 
j  2l:vl.3.^o.  i>  Stat.  Z^,  Geo.II.  C.4. 

»=  8  Rep.  114.  ^  oec  1  ^     / 

i  I4&  Iilic.«.  VHI.C.5.  |.-jQQ 


1 


Ch.  18.  0/*  Persons.  473 

tion  may  be  performed  by   the  words  "  cremnus,  erighniiSy 
fundamusy  incorporamusy^  or  the  Hke.     Nay  it  is  held,  that  if 
the  king  grants  to  a  fet  of  men  to  have  gUdam   rnercatoriami  [  474  ] 
a  mercantile  meeting  or  afTembly  p,  this  is  alone  fufficient  to 
incorporate  and  eftablilh  tliem  for  ever ". 

The  parliam.ent,  we  obferi'-ed,  by  its  abfolute  and  tran- 
fcendent  authority,  may  perform  this,  or  any  other  a6t  what- 
foever :  and  actually  did  perform  it  to  a  great  extent,  by  lla- 
tute  39  Eliz.  c.  5.  which  incorporated  all  hofpitals  and  houfes 
of  correciion  founded  by  charitable  perfons,  without  farther 
trouble  :  and  the  fame  has  been  done  in  other  cafes  of  chari- 
table foundations.  But  otherwife  it  has  not  formerly  been 
ufual  thus  to  intrench  upon  the  prerogative  of  the  crown, 
and  the  king  may  prevent  it  vrhen  he  pleafes.  ,  And,  in  the 
particular  inftance  before-mentioned,  it  was  done,  as  fir 
Edward  Coke  obferves  ^,  to  avoid  the  charges  of  incorpora- 
tion and  iiv^ences  of  m.ortniain  in  fniall  benefactions ;  M-hich 
in  his  days  were  grown  fo  great,  that  they  difcouraged  many 
men  from  undertaking  thefe  pious  and  charitable  works. 

The  king  (it  is  fald)  may  grant  to  a  fubject  the  power  of 
eretling  corporations  ',  though  the  contrary  was  formerly 
held  '  :  that  is,  he  may  permit  the  fubject  to  name  the  per- 
fons and  powers  of  the  corporation  at  his  pleafure  ;  but  it  is 
really  the  king  that  ere£ls,  and  the  fubject  is  but  the  inil:ru- 
ment :  for  though  none  but  the  king  can  make  a  corporation^ 
yet  qui  faclt  per  alium,  fac'it  per  Je  ".  In  this  manner  the 
chancellor  of  the  univerfity  of  Oxford  has  power  by  charter 
to  eredl  corporations  ;  and  has  actually  often  exerted  it,  in 
the  ere£lion  of  feveral  matriculated  companies,  now  fubfift- 
ing,  of  tradefmen  fubfervient  to  the  iludents. 

P  Gild  fignified  among  the   Saxons  a  1  1®  Rep.  30.     i  Roll.  Abr.  513. 

fraternity,  derived  from  the  verb  7;iltian  "■  1  Inlt.  722. 

to  pay,becaufe  every  man  paid  his  rtiare  ^  Bro.  Abr.  tit.  Prerog.  $},.     Viner. 

towards  the  expenfes  of  the  community.  Pnrog.  88.  pi.  16. 

And  hence  their  place  of  meeting  is  fre-  '  Yearbook,  2  Hen.  VII.  13. 

^uently  called  the  G/Vi/ or  Ci/i7i/i&<?//.  "10  Rep.  33, 

U  u  3  When 
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When  a  corporation  is  erecled,  a  name  muffc  be  given  to 
it ;  and  by  that  name  alone  it  mull  fue  and  be  fued,  and  do 
C  475  ]  all  legal  a6ls  ;  though  a  very  minute  variation  therein  is  not 
material  \  Such  name  is  the  very  being  of  it's  conftitution  ; 
and,  though  it  is  the  vi^ill  of  the  king  that  ere6ls  the  corpo-. 
ration,  yet  the  name  is  the  knot  of  it's  combination,  without 
which  it  could  not  perform  it's  corporate  functions  ^.  The 
name  of  incorporation,  fays  fir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptifm  ;  and  therefore  when  a  private 
founder  gives  his  college  or  hofpital  a  name,  he  does  it  only 
as  a  godfather  ;  and  by  that  fame  name  tlie  king  baptizes 
the  incorporation ''  (3). 

II.  After  a  corporation  is  fo  formed  and  named,  it  ac- 
quires many  powers,  rights,  capacities,  and  incapacities,, 
which  we  are  next  to  confider.  Some  of  thefe  are  neceflarily 
and  infeparably  incident  to  every  corporation  ;  which  inci- 
dents, as  foon  as  a  corporation  is  duly  ereCled,  are  tacitly 
annexed  of  courfe  v.  As,  i.  To  have  perpetual  fucceflion. 
This  is  the  very  end  of  it's  incorporation  :  for  there  cannot 
be  a  fucceflion  for  ever  vrithout  an  incorporation^  ;  and  there- 
fore all  aggregate  corporations  have  a  power  neceflarily  im- 
plied of  electing  members  in  the  room  of  fuch  as  go  off  ^  (4). 

"  loRep.  iza.  ,  >"  I.'j/J.  ^o.    Hob.  211. 

^-  G;ib.  Hift.  C.  P.  182.  ^  10  Rep.  26. 

"  10  Rep.  28.  "I  Roll.  Abr.  514. 


(3  )  But  it  may  have  a  name  only  by  implication  ;  as  if  the  king 
fliould  incorporate  the  inhabitants  of  Dale  with  power  to  chufe  a 
mayor  annually,  though  no  name  be  given,  yet  it  is  a  good  corpo- 
ration by  the  name  of  mayor  and  commonalty,  i  Sali.  191.  And 
it  may  change  its  name,  as  corporations  frequently  do  in  new  char- 
ters, and  it  ftill  retains  its  former  rights  and  privileges.  4  Co.  87. 

(4)  And  where  the  mode  of  election  is  not  prefcribed  by  the 
charter,  or  ellablifhed  by  immemorial  ufage,  it  may  be  regulated 
by  a  by-law.  ^T.  R.  J  89.  When  the  eledlors  are  defcribed  in  the 
charter,  their  number,  in  order  to  avoid  riot  and  confufion,  may 
be  reftrained  by  a  by-law  ;  but  a  by-law  cannot  ftrike  off  an  inte- 
gral part,  neither  can  it  narrow  the  number  of  perfons  out  of  whom 

the 
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2.  To  fue  or  be  fued,  implead  or  be  impleaded,  grant  or  re*r 
ceive,  by  it's  corporate  name,  and  do  all  other  acls  as  natur 
ral  perfons  may.  3.  To  purchafe  lands,  and  hold  them,  for 
the  benefit  of  themfelves  and  their  fucceflbrs  ;  which  two  are 
confequential  to  the  former  (5).  4.  To  have  a  common  leal. 
For  a  corporation,  being  an  invifible  body,  cannot  manifell 
it's  intentions  by  any  perfonal  act  or  oral  difcourfe  :  it  there- 
fore a£ls  and  fpeaks  only  by  it's  comnion  feal.  For,  though 
the  particular  members  may  exprefs  their  private  confents  to 
any  a6t,  by  words,  or  figning  their  names,  yet  this  does  not 
bind  the  corporation  :  it  is  the  fixing  of  the  feal,  and  that  only, 
which  unites  the  feveral  aiTents  of  the  individuals  wh(!>  com- 
pofe  the  community,  and  makes  one  joint  aflent  of  the  whole''. 
5.  To  make  by-laws  or  private  ftatutes  for  the  better  govern- 
ment of  the  corporation;  which  are  binding  upon  themfelves,  [  476  ] 
unlefs  contrary  to  the  laws  of  the  land,  and  then  they  are 
void.  This  is  alfo  included  by  law  in  the  very  act  of  incor- 
poration'^ :  for,  as  natural  reafon  is  given  to  the  natural  body 
for  the  governing  it,  lb  by-laws  or  llatutes  are  a  fort  of  poli- 

"  Dav.  44.  48.  «  Hob.  211. 


the  election  is  to  be  made.  3  Burr.  1833.  But  the  number  of  the 
electors  of  members  of  parliament  cannot  be  diminiflied  by  ^  byr 
law.     4  InJi.^S. 

In  the  cafe  cf  the  borough  of  Winchelfea  in  the  time  of  Jac.  I. 
the  houfe  of  commons  refolved,  *.*  that,  albeit  the  faidtown  might 
**  make  divers  conftitutions  and  by-laws  concerning  their  other 
*'  affairs  or  government,  it  cannot  alter  by  a  decree  or  by-law  the 
**  manner  or  right,  of  election  of  barons  or  burgeffes,  to  the  par-. 
**  liamcnt,  but  fuch  by -laws  are  to  that  purpofe  utterly  void  : 
<'  becaufe  the  commonwealth  being  interefted  in  the  freedom  and 
**  confequence  of  fuch  elections  the  fame  cannot  be  reftrained  in 
^*  any  fort  by  any  private  ordinance  whatfoever."  Glanv.  Rep. 
p.  18. 

(5)  All  corporations  mufl  have  a  licence  from  the  king  to  en- 
able them  to  purchafe  and  hold  lands  in  mortmain.  Co.  Lift.  2, 
7&8  /T.  lll.f.37. 

U  u  4  licsij 
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tical  reafon  to  govern  the  body  politic   (6).     And  this  right 
of  making  by-laws   for  their  own  government,  not  contrary 
to  the  law  of  the  land,  was  allowed  by  the  law  of  the  twelve 
tables  of  Rome^     But  no  trading  company  is,  with  us,  al- 
lowed to  make  by-laws,  which  may  afreet  the  king's  prero- 
gative, or  the  common  profit  of  the  people,  under  penalty  of 
40/.  unlefs  they  be  approved  -by  the   chancellor^  treafurer, 
and  chief  juftices,  or  the  judges  of  aflife   in  their  circuits: 
and,  even  though  they  be  fo  approved,  ftill,  if  contrary  to 
law,   they  are   void  ^.     Thefe  five   pov/ers   are   infeparably   " 
incident  to  every  corporation,  at  lead  to  every  corporation  - 
aggregate  :  for  two  of  them,  thoiigh  they  may  be  pra£lifed, 
yet  are  very  unneceflary  to   a  corporation y^?/^  ,•  viz.  to  have 
a  corporate  feal  to  teftify  his  fole  alTent,  and  to  make  fta- 
tutes  for  the  regulation  of  his  own  conduct. 

There  are  alfo  certain  privileges  and  difabilities  that  at- 
tend an  aggregate  corporation,  and  are  not  applicable  to  fuch 
as  are  fole  j  the  reafon  of  them  ceafing,  and  of  courfe  tlie 
law.  It  mufl  always  appear  by  attorney  ;  for  it  cannot  ap- 
pear in  perfon,  being,  as  fir  Edward  Coke  fays  ^,  invifible, 
and  exiiiing  only  in  intendment  and  confideration  of  law.  It 
can  neither  mxaintain,  or  be  made  defendant  to,  an  a6lion  of 
battery  or  fuch  like  perfonal  injuries  :  for  a  corporation  can 
neither  beat  nor  be  beaten,  in  it's  body  politic  ^.  A  corpo- 
ration cannot  commit  treafon,  or  felony,  or  other  crime,  in 
it's  corporate  capacity  '^ :  though  it's  members  may,  in  their 
diftin6l  individual  capacities  '.  Neither  is  it  capable  of  fufter- 

^  Sodales  legem  quam  i-olait^  dum   ne  '^  IC  Rep.  32. 

^ild  ex  pt:blica  lege  cor rmnpant^  Jibi  fe-  '  The  civil  law  alfo  oidaiiis  that,  for 

runio.  the  mifbehaviour   of  a  body   corporate, 

^  S'at.  19  Ken.  VII.  c.  7.  11  Rep,  54.  the  direftors  only  fhall  be  anfwerable   in 

*'  10  Rep.  32.  their  perfonal  capacities.  Ff  4.  3. 15. 

£  Bro.  Ahr.  til.  Corporation,  d'^^, 

(6)  Where  the  power  of  making  by-laws  is  in  the  body  at 
larp*e,  they  may  delegate  their  right  to  a  feleft  body,  who  thus 
become  Liie  reprefentative  of  the  vv'hole  community.  LcL  Maus- 
fdd,  3  Burr,  id ^'J. 

ingl 
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ing  a  traitor's  or  felon's   punifliment,  for  it  is  not  liable  to 
corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.  It  cannot  be  executor  or  adminiftrator,  or  perform 
any  perfonal  duties  ;  for  it  cannot  take  an  oath  for  the  due 
execution  of  the  oflice.      It  cannot  be  feifed  of  lands  to  the 
ufe  of  another  J ;  for  fuch  kind  of  confidence  is  foreign  to  the 
end  of  it's  inftltutlon.     Neither  can  it  be  committed  to  pri- 
fon  ^  :  for  it's  exiftence  being  ideal,  no  man  can  apprehend 
or  arreft  it.     And  therefore  alfo  it  cannot  be  outlawed  ;  for 
outlawry  alM-ays  fuppofes  a  precedentrightof  arrefting,  which 
has  been  defeated  by  the  parties  abfconding,  and  that  alfo  a 
corporation  cannot  do  :  for  which  reafons  the  proceedings  to 
compel  a  corporation  to  appear  to  any  fuit  by   attorney  are 
always  by  diflrefs  on  their  lands  and  goods  '.     Neither  can  a 
corporation  be   excommunicated  :  for   it  has  no  foul,  as   is 
gravely  obferved  by  fir  Ed\vard  Coke  ^  :  and  therefore  alfo 
it  is  not  liable  to  be  fummoned  into  the  ecclefiaftical  court* 
upon  any  account ;   for  thofe  courts  acls  only  pro  Jalute  afii- 
fnae,  and  their  fentences*  can  only  be  inforced  by  fpiritual 
cenfures :  a  confideration,  which,  carried  to  it's  full  extent, 
w^ould  alone  demonftrate  the  impropriety  of  thefe  courts  in- 
terfering in  any  temporal  rights  whatfoever. 

There  are  alfo  other  incidents  and  powers,  which  belong 
to  fome  fort  of  corporations,  and  not  to  others.  An  aggre- 
gate corporation  may  take  goods  and  chattels  for  the  benefit 
of  themfelves  and  their  fucceflbrs,  but  a  fole  corporation  can- 
not "  :  for  fuch  moveable  property  is  liable  to  be  loft  or  im- 
bezzled,  and  would  raife  a  multitude  of  difputes  between  die 
fucceflbr  and  executor  •,  which  the  law  is  careful  to  avoid  (7). 

i  Bro.    A6r.  tit.  Fc^m.   al.  iifcs.  40.  laivry.  72. 

Bacon  of  iifes.  347.  *"  lO  Rep.  32. 

^  Pl()wd.538.  "  Co.  Litt-  46. 
'  Bro.  Abr.  tit.  Corporalicn.  H.   Out- 


(7)  Mr.  Hargrave  confideis  the  jewels  of  the  crown  rather  as 
heir-looms,  than  an  inilance  of  chattels  pafling  in  fueccflion  in  a 
fole  corporation.     Co.  Litt,  9.  n.  i. 

In 
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In  ecclefiaftlcal  and  eleemofynary  foundations,  the  king  or  the 
founder  may  give  them  rules,  laws,  ftatutes,  and  ordinances, 
which  they  are  bound  to  obferve  :  but  corporations  merely 
[  47^  ]  lay,  confbituted  for  civil  purpofes,  are  fubject  to  no  particu- 
lar ftatutes  (8);  but  to  the  common  law,  and  to  their  own 
by-laws,  not  contrary  to  the  laws  of  the  realm  °.  Aggregate 
corporations  alfo,  that  have  by  their  conftitution  a  head,  as 
a  dean,  warden,  mafter,  or  the  like,  cannot  do  any  acbs 
during  the  vacancy  of  the  headfhip,  except  only  appointing 
another  :  neither  are  they  then  capable  of  receiving  a  grant  j 
for  fuch  corporation  is  incomplete  without  a  headf*.  But  there 
'  may  be  a  corporation  aggregate  conftituted  without  a  head  ^  : 
as  the  collegiate  church  of  Southwell  in  Nottinghamfhire, 
which  confifts  only  of  prebendaries  ;  and  the  governors  of 
the  charter-houfe,  London,  who  have  no  prefident  or  fu- 
perior,  but  are  all  of  equal  authority.  In  aggregate  corpo- 
rations alfo,  the  a61:  of  the  major  part  is  efteemed  the  a6l  of 
the  whole  ^  By  tlie  civil  law  this  major  part  muil  have  con- 
fifted  of  two  thirds  of  the  whole  ;  elfe  no  acl  could  be  per- 
formed ' :  which  perhaps  may  be  one  reafon  why  they  re- 
quired three  at  leaft  to  make  a  corporation.  But,  with  us,  afiy 
majority  is  fuflicient  to  determine  the  acl  of  the  whole  body 
And  whereas,  notwithftanding  the  law  ftood  thus,  fome 
founders  of  corporations  had  made  ftatutes  in  derogation  of 
the  common  law,  making  very  frequently  the  unanimous 
alTent  of  the  fociety  to  be  neceflary  to  any  corporate  act  ^ 
(which  king  Henry  VIII.  found  to  be  a  great  obftru£l:ion  to 
his  projected  fcheme  of  obtaining  a  furrender  of  the  lands  of 
ecclefiaftical  corporations,)  it  was  therefore  ena£ted  by  ftatute 
33  Hen.  VIII.  c.  27.  that  all  private  ftatutes  fliall  be  utterly 
void,  whereby  any  grant  or  election,  made  by  the  head,  with 
the  concurrence  of  the  major  part  of  the  body,  is  liable  to. 

.   •  Lord  Raym.  8.  "■  Bro.  Mr.  tit.  Corporation.  31.  34- 

^  P  Co.  Litt.  263,  264.  '  ff-  3-  4. 3- 

^  10  Rep.  30. 


(8)  Their  charters  or  immemorial  ufages,  which  arc  equivalent 
to  theexprefs  provifions  of  a  charter,  are  in  fad  their  ftatutes. 

be 
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be  obilriitled  by  any  one  or  more,  being  the  minority  :  but 
this  ftatute  extends  not  to  any  negative  or  neceffhry  voice, 
given  by  the  founder  to  the  head  of  any  fuch  fociety  (9). 

We  before  obferved  that  it  was  incident  to  every  corpora- 
tion, to  have  a  capacity  to  purchase  lands  for  themfelves  and 
fuccelTors  :  and  this  is  regularly  true  at  the  common  law'.  L  479  i 
But  thev  are  excepted  out  of  the  ftatute  of  wills  ^ :  fo  that  no 
<levife  of  lands  to  a  corporation  by  will  is  good  :  except  for 
charitable  ufes,  by  ftatute  43  Eliz.  c.  4.  "^  :  which  exception  is 
again  greatly  narrowed  by  the  ftatute  9  Geo.  II.  c.  36.  And 
alfo,  by  a  great  variety  of  ftatutes  ^y  their  privilege  even  of 
purchafing  from  any  living  grantor  is  much  abridged  :  fo  that 
now  a  corporation,  either   ecclefiaftical  or  lay,  muft  have  a 

*  10  Rep.  30.  *  From  ma^na    carta,    9    Hell.   III. 

"  34  Hen.  VIII.  c.  5.  c.  36.  to  9  Geo.  II.  c.  36. 

*•  Hob.  136. 


(9)  This  a£l  clearly  vacates  all  private  ftatutes,  both  prior  and 
fubfequent  to  its  date,  which  require  the  concurrence  of  more  than 
a  majority  to  give  validity  to  any  grant  or  election.  The  learned 
Judge  is  of  opinion,  that  it  has  not  affedled  the  negative  given  by 
the  ftatutes  to  the  head  of  any  fociety  ;  but  I  am  inclined  to  think 
this  opinion  may  be  queftioned  ;  efpecially  in  cafes  where,  in  the 
firft  inftance,  he  gives  his  vote  with  the  members  of  the  fociety.  It 
is  the  ufual  language  of  college  ftatutes  to  direct  that  many  acts  ftiall 
be  ^oxi^\:i^  gard'tanus  ^  major  pars  foc'tor  urn,  or  ma^'ijlcr^  or  prapoji- 
tus  et  major  pars  ;  and  it  has  been  determined  by  tlie  court  of 
king's  bench,  (Coivp.  377.)  and  by  the  vifitor  of  Clare -hall,  Cam- 
bridge, and  alfo  by  the  vifitors  of  Dublin  college,  that  this  ex- 
preflion  does  not  confer  upon  the  warden,  mafter,  or  provoft,  any- 
negative  ;  but  that  his  vote  muft  be  counted  with  the  reft,  and 
that  he  is  concluded  by  a  majority  of  votes  againft  him, 

In  I  Strange  54.  the   court   of  king's  bench  declared  that  in 
the  cafe  of  the  city  of  London  the  mayor  and  common  counciL- 
have  power  to  do  adls,  and  yet  the  aft  of  the  majority  of  the 
common  council  is  good,  though  the  mayor  diftents. 

Major  pars  or  more  than  one  half  muft  be  prefent,  to  make  a 
corporate  meeting,  they  are  then  divided  into  two  p^rts  prefciit 
and  abfcnt, 

3  licence 
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licence  from  the  king  to  purchafe  ^  ;  before  they  can  exert 
tliat  capacity  which  is  veiled  in  them  by  the  common  law  ; 
nor  is  even  this  in  all  cafes  fiiihcicnt.  Tliefe  ftatutcs  are  ge- 
nerally called  the  itatutcs  of  moytmmn  :  all  purchafes  made  by 
.corporate  bodies  being  faid  to  be  purchafes  in  mortmahty  in 
mortua  manu  :  for  the  reafon  of  \\^hk:h  appellation  (ir  EdM^ard 
Coke  ^  offers  many  conjeclures  •,  but  there  is  one  which 
feems  more  probable  than  any  that  he  has  c^iven  us  :  viz, 
that  thefe  purchafes  being  ufually  made  by  ecclefiallical 
bodies,  the  members  of  which  (being  prof e fled)  were  reckon-. 
ed  dead  perfons  in  law,  land  therefore,  holden  by  them, 
might  with  great  propriety  be  faid  to  be  held  m  m'-A'tim 
manu  (lo). 

I  SHALL  defer  the  more  particular  expofition  of  thefe  fta- 
lutes  of  mortmain  till  the  next  book  of  thefe  commentaries, 
when  we  fhall  confider  the  nature  and  tenures  of  ellates  ^ 
and  alfo  the  expofition  of  thofe  difabling  (latutes  of  queen 
Elizabeth,  which  reilrain  fpiritual  and  eleem.ofynary  corpo- 
rations from  aliening  fuch  lands,  as  they  are  at  prefent  in 
legal  poifeflion  of :  only  mentioning  them  in  this  place,  for 
the  fake  of  regularity,  as  flatutable  incapacities  incident  and 
relative  to  corporations.. 

The  general  duties  of  all  bodies  politic,  confidered  in 
their  corporate  capacity,  may,   like  thofe  of  natural  perfons^^ 

7  By  the  civil  law  a  corporation  was    ftt^  haeredltafem  capere  tion  poJTc^  duhhtm 
incapable  of  taking  lands,  unkfs  by  Ipe-     non  cjl.     Cod.  6.  •24.  8. 
cial  privilege  from  the  emperor ;  ccUe-         ^  i  Inft.  z. 
giuvi^Ji  nullo  Jpeciali  privilegiofubnixiim 


(iq)  If  I  might  add  another  conjeflure  upon  the  origin  of 
this  word,  I  fhould  fay  that  lands  held  by  a  corporation,  on 
account  of  the  perpetuity  of  fucceffion,  did  not  yield  to  the  lord 
the  great  feudal  fruits  of  rehef,  wardfhip,  and  marriage  ;  and  for 
that  reafon  they  might  be  faid  to  be  held  in  a  dead  or  unproduc- 
tive hand. 

be 


be  reduced  to  this  fmgle  one:  that  of  a£ling  up  to  the  end 
or  defign,  whatever  it  be,  for  which  they  were  created  by 
their  founder. 

III.  I  PROCEED  therefore  next  to  inquire,  how  thefe  cor- 
porations may  be  vijited.     For  corporations  being  compofed 
of  individuals,  fubje6l    to    human  frailties,    are  Uable,    a» 
well  as  private  perfons,  to  deviate  from  the  end  of  their  in- 
ftitution.      And  for  that  reafon  the  law  has  provided  proper 
perfons    to   vifit,  inquire  into,  and  correct  all  irregularities 
that  arife  in  fuch  corporations,  either  fole  or  aggregate,  and 
whether  ecclefiaitical,  civil,  or  eleemofynary.  With  regard  to 
all  ecclefiaftical  corporations,  the  ordinary  is  their  vifitor,  fo 
conftituted   by   the   canon  law,  and  from  thence  derived  to 
us.     The  pope  formerlv,  and  now  the  king,  as  fupreme  or- 
dinary, is  the  vifitor  of  the  archbifnop  or  metropolitan  ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his  fufFragan 
biiiiops  j  and  the  bifiiops  in  tlieir  feveral  diocefes  are  in  ec- 
clefiaftical matters  the  viiitors  of  all  deans  and  chapters,  of 
all  parfons  and  vicars,  and  all  other  fpiritual   corporations. 
With  refpetSl:  to  all  lay  corporations,   the  founder,  his  heirs, 
or   affigns,  are  the  viiitors,  v^diethcr  the  foundation  be  civil 
or  eleemofynary  ;  for  in   a  lay   incorporation  the   ordinary 
neither  can  nor  ought  to  vifit  . 

I  KNOW  it  is  generally  faid,  that  civil  corporations  are  fub- 
ject  to  no  vifitation,  but  merely  to  the  common  law  of  the 
land  \  and  this  fliall  be  prefeatly  explained.  But  firft,  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  liis  heirs,  or  af- 
figns, are  vlfitors  of  jail  lay  corporations,  let  us  inquire 
what  is  meant  by  xhe  foimder.  The  founder  of  all  corpora- 
tions in  the  ftricteft  and  original  feiifc  is  the  king  alone,  for 
he  only  can  incorporate  a  fociety  •,  and  in  civil  incorpora- 
tions, fuch  as  mayor  and  commonalty,  &:c.  where  there  are 
•  no  polleflions  or  endowments  given  to  the  body,  there  is  no 

'  10  Rep  31. 
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other  founder  but  the  king  :  but  in  eleemofynary  foundations, 
fuch  as  colleges  and  hofpitals,  where  there  is  an  endowment 
of  lands,  the  law  diftinguiflies,  and   makes   two   fpecies   of 
L  4^1    ]  foundation  J  the  one  fundatio  incipiens,  or  the  incorporation, 
in  which  fertfe  the  king  is  the  general  founder  of  all  colleges 
and  hofpitals  ;  the  other  fundatioperficiensy   or  the  dotation  of 
it,  in  which  fenfe  the  lirll  gift  of  the  revenues  is  the  founda- 
tion, and  he  who  gives  them  is  in  law  the  founder  :  and  it  is 
in  this  laft  fenfe  that  we  generally  call  a  man  the  founder  of 
a  college  or  hofpital  ^.     But  here  the  king  has  his  preroga- 
tive :  for,  if  the  king  and  a  private  man  join  in  endowing  an 
eleemofynary  foundation,  the  king  alone  fliall  be  the  founder 
of  it.      And,  in  general,  the  king  being  the  fole  founder  of 
all  civil  corporations,  and  the  endower  the  perlicient  founder 
of  all  eleemofynary  ones,  the  right  of  vifitation  of  the  former 
refults,  according  to  the  rule  laid  down,  to  the  king  j  and 
of  the  latter  to  the  patron  or  endower. 

The  king  being  thus  conftituted  by  the  law  vifitor  of  all 
civil  corporations,    the  law    has    alfo    appointed    the  place, 
wherein  he  fliall  exercife  this  jurifdi£tion  :    which  is    the 
court  of  king*s  bench  ;  where,  and  where  only,  all  mifbeha- 
riours  of  this  kind  of  corporations  are  inquired  into  and  re- 
drefled,  and  all  their  controverfies  decided.   And  this  is  what 
I  underftand  to  be  the  meaning  of  our  lawyers,  when  they  fay 
that  thefe  civil  corporations  are  liable  to  no  vifitation  •,    that 
is,  that  the  law  having  by  immemorial  ufage  appointed  them 
to  be  viiited  and  infpe(fl:ed  by  the  king  their  founder,  in  his 
majeily's  court  of  king's  bench,  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  vifited  elfewhere,  or  by 
any  other  authority  ^  And  this  is  fo  flri6tly  true,  that  though 

''  10  Rep.  2ii'  porations  where  no  fpecial  vifitor  is  af- 

*^  This  notion  is  perhaps  too  refined,  pointed.    But  not  in  the  light  of  vifitor  : 

The  court  of  kiay;'s  bench,  (it  may  be  for  as  it's  judgments  are  liable  to  be  re- 

faid),  from   it's  gene  al  fuperintendent  verfed  by  writs  of  error,   it    may    be 

authority  where  other  jurifdidlions  are  thought  to  want  one  of  the   efTentiaJ 

deficient,  has  power  to  regulate  all  cor-  marks  of  vifitatorial  power  (ii). 


(ii)  Audit  wants,  I   conceive,  another  mark  of  vifitatorial 
power ;  which  is,  the  diftfretion  of  a  vifitor,  voluntarily  to  regulate 
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the  king   by   his  letters  patent  had  fubjected  the  college  of 
phyficians  to  the  vifitation  of  four  very  refpeclable  perions, 
the  lord  chancellor,  the  two  chief  juftices,  and   the    chief 
baron  •,  though  the  college  had  accepted  this  charter  with  all 
pofhble  marks  of  acquiefcence,  and  had  adted  under  it  for 
near  a  century  ;  yet  in  1753,  the  authority  of  this  provifion 
coming  in  dilpute,  on  an  appeal  preferred  to  thefe  fuppoled 
vifitors,  they  directed  the  legality  of  their  own  appointment  [  482  J 
to  be  argued  :  and,  as  this  college  was  merely  a  civil  and  not 
an  eleemofynary  foundation,  they  at  length  determined,  upon 
feveral  days  folemn  debate,  that  they  had  no  jurifdi£lion  as 
vifitors  ;  and  remitted  the  appellant  (if  aggrieved)  to  his  re- 
gular remedy  in  his  majefty's  court  of  king's  bench. 

As  to  eleemofynary  corporations,    by   the    dotation    the 
founder  and  his  heirs  are  of  common  right  the  legal  vifitors, 
to  fee  that  fuch  property  is  rightly  employed,  as  might  other- 
wife  have  defcended  to  the  vifitor  himfelf :  but,  if  the  founder 
has  appointed  and  alligned  any  other  perfon  to  be  vifitor,  then 
his  afRgnee  fo  appointed  is  invefted  with  all  the  founder's 
power,  in  exclufion  of  his  heir,     Eleemofynary  corporations 
are  chiefly  hofpitals,  or  colleges  in  the  univerfities.     Thefe 
were  all  of  them  confidered,  by  the  popifh  clergy,  as  of  mere 
ecclefiaftical  jurifditlion  :  however,  the  law  of  the  land  judged 
oth^wife  •,  and,  with  regard  to  hofpitals,  it  has  long  been 
held  **,  that  if  the  hofpital  be  fpiritual,  the  bifhop  fhall  vifit  5 
but  if  lay,  the  patron.     This  right  of  lay  patrons  was  indeed 
abridged  by  ftatute  2  Hen.  V.  c.  i .  which  ordained,  that  the 
•rdinary  (hould  vifit  all  hofpitals  founded  by  fubjecls  ;  thou^-h 
the  king's  right  was  referved,    to  vifit  by  his  commilTioners 
fuch  as  were  of  royal  foundation.     But  the   fubje6l's  right 
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and  fuperintend.  The  court  of  king's  bench,  upon  a  proper  com- 
plaint and  application,  can  prevent  and  puniOi  injuflice  in  civil 
corporations,  as  in  every  other  part  of  their  jurifdiclion  ;  but  it  i« 
not  the  language  of  the  profeflion  to  call  that  part  of  their  au- 
jjioj-ity  a  vifitatorial  power. 
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was  in  part  reflored  by  ftatute  14  Eliz.  c.  5.  which  directs 
tlie  bifhop  to  vifit  fuch  hofpitals  only,  where  no  vlfitor  is 
appointed  by  the  founders  thereof:  and  all  the  hofpitals 
founded  by  virtue  of  the  ftatute  39  Eliz.  c.  5.  are  to  be  vi- 
fited  by  fuch  perfons  as  fhall  be  nominated  by  the  refpedlive 
founders.  But  ftill,  if  the  founder  appoints  nobody,  the 
bifliop  of  the  diocefe  muft  vifit  ^. 

Colleges  in  the  univerfities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  confidered 
by  the  popifh  clergy,  under  whofe  dire61:ion  they  were,  as 
ecclefiaJlicoL  or  at  leaft  as  clerical^  corporations  *,  and  there- 
fore the  right  of  vilitation  was  claimed  by  the  ordinary  of  the 
C  4^3  ~\  diocefe.  This  is  evident,  becaufe  in  many  of  our  moft  an- 
tient  colleges,  where  the  founder  had  a  mind  to  fubje6l  them 
to  a  vifitor  of  his  own  nomination,  he  obtained  for  that  pur- 
pofe  a  papal  buUe  to  exempt  them  from  the  jurifdi^tion  of  the 
ordinary  ;  feveral  of  which  are  ftill  preferved  in  the  archives 
of  the  refpeftive  focieties.  And  in  fome  of  our  colleges, 
where  no  fpecial  viator  is  appointed,  the  bifhop  of  that  dio- 
cefe, in  which  Oxford  was  formerly  comprized,  has  imm.e- 
morially  exercifed  vifitatorial  authority  (12),-  which  can  be 
afcribecl  to  notliing  elfe,  but  his  fuppofed  title  as  ordinary  to 
vifit  this,  among  other  ecclefiaftical  foundations.  And  it  is 
not  impoilible,  that  the  number  of  colleges  in  Can^bridge, 
which  are  vifited  by  the  bifhop  of  Ely,  may  in  part  be  de- 
rived from  the  fame  original  (13). 

But,  whatever   might  formerly  be  the    opinion   of  the 
clergy,  it  is  now  held  as  eftablifiied  common  law,  that  col- 

^  2  infl.  725. 


(12)  That  is,  tiie  bifliop  of  Lincoln,  from  wliofe  diocefe  that 
of  Oxford  was  taken. 

(13)  In  the  univerfity  of  Cambridge,  I  am  inclined  to  think, 
that  the  bifhop  of  Ely  has  no  vifitatorial  authority  from  prefcrip- 
tion  ;  but  that  in  every  inflance,  in  which  he  is  vifitor,  he  is  ap- 
pointed by  the  exprcfs  declaration  and  fpecial  provifion  of  the 
founder.  He,  v/ithout  doubt,  was  fixed  upon  from  the  dignity 
of  his  ftation  and  the  proximity  of  his  refidencc. 
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leges  are  lay  corporations,  though  fometimes  totally  compofed 
of  ecclefiaftical  perfons  j  and  that  the  right  of  visitation  does 
not  arife  from  any  principles  of  the  canon  law,  but  of  necef- 
llty  was  created  by  the  common  law  ^  And  yet  the  power 
and  jurifdi6lion  of  vifitors  in  colleges  was  left  fo  much  in  the 
dark  at  common  law,  that  the  whole  doctrine  was  very  unr 
fettled  till  the  famous  cafe  of  Philips  atid  Bury  ?.  In  this  the 
main  queftion  was,  whether  the  fentence  of  the  bifhop  of 
Exeter,  who  (as  villtor)  had  deprived  doctor  Bury  the  rector 
of  Exeter  college,  could  be  examined  and  redreffed  by  the 
court  of  king*s  bench.  And  the  three  puifne  judges  were  of 
opinion,  that  it  might  be  reviewed,  for  that  the  vifitor's  ju- 
rifdi£lion  could  not  exclude  the  common  law ;  and  accord- 
ingly judgment  was  given  in  that  court.  But  the  lord  chief 
jufbice  Holt  was  of  a  contrary  opinion  ;  and  held,  that  by  the 
common  law  the  office  of  vifitor  is  to  judge  according  to  the 
flatutes  of  the  college,  and  to  expel  and  deprive  upon  juft 
occafions,  and  to  hear  all  appeals  of  courfe  :  and  that  from 
him,  and  him  only,  the  party  aggrieved  ought  to  have  redtefs  i 
the  founder  having  repofed  in  him  fo  entire  a  confidence, 
that  he  will  adminifter  juftice  impartially,  that  his  determi-,  [  484  ] 
nations  are  final,  and  examinable  in  no  other  court  whatfo- 
ever.  And,  upon  this,  a  writ  of  error  being  brought  into 
the  houfe  of  lords,  they  concurred  in  fir  John  Holt's  opinion, 
2.\\(\  reverfed  the  judgment  of  the  court  of  king's  bench.  To 
which  leading  cafe  all  fubfequent  determinations  have  been 
conformable.  But,  where  the  vifitor  is  under  a  temporary 
difabilitv,  there  the  court  of  king's  bench  will  interpofe,  to 
prevent  a  defedi  of  juftice ".  Alfo  it  is  faid  \  that  if  a  founder 
of  an  eleemofynary  foundation  appoints  a  vifitor,  and  limits 
his  jurifdiction  by  rules  and  ftatutes,  if  the  viiitor  in  his 
jentence  exceeds  thofe  rules,    an  action  lies  againft  him ; 

*■  Lord.  Rayra.  8.  ^  Stra.  797. 

E  Lord.  Raym.  5.  4  Mod.  106.  Show,         *  %  Lut'.v,  1566. 
35.    Skinn.  407.     SalL  403,  Carth2\v. 
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but  It  IS  otherwife,  where  he  miilakes  in  a  thing  within  hia 
power  (14). 

IV.  We  come  now,  in  the  laft  place,  to  confider  how 
corporations  may  be  diiVolved.  Any  particular  member  may 
be  disfranchifed,  or  lofe  his  place  in  tJie  ccyrporation,  by  act- 
ing contrary  to  the  laws  of  the  fociety,  or  the  laws  of  the 
land  ;  or  he  may  refign  it  by  his  own  voluntary  aft  ^,  But 
the  body  politic  may  alfo  itfelf  be  difTolved  in  feveral  ways  ; 
which  diflblution  is  the  civil  d^ath  of  the  corporation  j.  and 

'^  n  Rep.  9?; 


(1:4)  No  particular  form  of  words  is  neceffary  for  the  appoint- 
ment of  a  vifitor.  S'lt  vtfttator,  or  'vlfitationem  commendamus,  wilt 
create  a  general  vifitor,  and  confer  all  the  authority  iucidental  to 
the  office;  (i  Burr,  199.)  but  this  general  power  may  be  re- 
llrained  and  qualified,  or  the  vifitor  may  be  directed  by  the  ftatjite 
to  do  particular  a<B;s,  in  which  inftances  he  has  no  difcretion  as 
vifitor :  as  where  the  ftatutes  direft  the  vifitor  to  appoint  one  of 
two  perfons  nominated  by  the  fellows,  the  mailer  of  a  college  ; 
the  court  of  king's  bench  will  examine  the  nomination  of  the 
fellows,  and  if  corre6l,  will  compel  the  vifitor  to  appoint  one  of 
the  two.  2  T.  R.  290.  New  ingrafted  fellowfhips,  if  no  ftatuteft 
are  given  by  the  founders  of  them,  mufl  follow  the  origmar  foun- 
dation, and  are  fubjeA  to  the  fame  difcipfine  and  judicature. 
I  Burr,  203.  It  is  the  duty  of  the  vifitor,  in  every  inllance,  to 
effeftuate  the  intention  of  the  founder,  as  far  as  he  can  colledl  it 
from  the  ftatutes  and  the  nature  of  the  infl:itution  ;  and  in  the  ex- 
ercife  of  this  jurifdi^lion  he  is  free  from  all  control.  Lord  Manf- 
field  has  declared,  that  "  th«  vifitatorial  power,  if  properly  exer- 
''  cifed,  vrithout  expence  or  delay,  is  ufeful  and  convenient  to 
•*  colleges ;  and  it  is  now  fettled  and  eftablifhed,  that  the  jurif. 
"  di^lion  of  a  vifitor  is  fummary,  and  without  appeal  from  it/' 
I  Burr,  200.  It  has  been  determined  that,  where  the  founder  of  a 
college  or  eleemofynary  corporation  has  appointed  no  fpecial  vifitor 
if  his  heirs  become  extinft,  or  if  they  cannot  be  found,  the  ri^ht 
of  vifitation  devolves  to  the  king,  to  be  exercifed  by  the  chancellor 
in  the  fame  manner,  as  where  the  king  himfelf  is  the  founder. 
4  T.  R  233.     2  Vef.jun.  609. 
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in  this  cafe  their  lands  and  tenements  Tnall  revert  to  th^ 
perfon  or  his  heifs,  who  granted  them  to  the  corporation  : 
for  the  law  doth  annex  a  condition  to  every  fuch  grant,  that 
if  the  corporation  be  diflbived,  the  grantor  fhall  have  the 
lands  again,  becaufe  the  caufe  of  the  grant  faileth'.  The 
grant  is  indeed  only  during  the  life  of  the  corporation ; 
which  ?rjay  endure  for  ever :  but,  when  that  life  is  determined 
by  the  diflblution  of  the  body  politic,  the  grantor  takes  it 
back  by  reverfion,  as  in  the  cafe  of  every  otlier  grant  for 
life.  The  debts  of  a  corporation,  either  to  or  from  it,  are 
totally  extinguifhed  by  its  difiblution  j  fo  that  the  memberg 
thereof  cannot  recover,  or  be  charged  with  them,  in  their 
natural  capacities  "'  y  agreeable  to  that  maxim  of  the  civil 
law  ",  "  ^  quid  univerfitat'i  dehetuvy  fmgulis  non  dehetur  j  nec> 
**  quod  debet  U7nverjttasy  ftnguVt  deheyitT 

A  CORPORATION  may  be  diflbived,  i .  By  ac^:  of  parliament  [  ^85  J 
which  is  boundlefs  in  it's   operations.     2.  By  the  natural 
death  of  all  it*s  members,  in  cafe  of  an  aggregate  corpo- 
ration.    3.  By  furrender  of  it's  franchifes  into  the  hands  of 
the  king,  which  is  a  kind  of  fuicide.  4.  By  forfeiture  of  it's 
charter,  through  negligence  or  abufe  of  it's  franchifes ;  in 
which  cafe  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  there- 
upon the  incorporation  is  void.   And  the  regular  courfe  is  to 
bring  an  information  in  nature  of  a  writ  of  quo  warratito^  to 
inquire  by  what  warrant  the  members  now  exercife  their  cor- 
porate power,  having  forfeited  it  by  fuch  and  fuch  proceed- 
ings.    The  exertion  of  this  a6l  of  law,  for  the  purpofes  of 
the  (late  in  the  reigns  of  king  Charles  and  king  James  the 
fecond,  particularly  by  feizing  the  charter  of  the  city  of  Lon- 
don, gave  great  and  juft  offence  ;  tliough  perhaps,  in  flridl- 
nefs  of  law,  the  proceedings  in  mofl  of  them  were  fuflRciently 
regular :  but  the  judgment  againft  that  of  London  was  re- 
verfed  by  a£l  of  parliament "  after  the  revolution  ;  and  by  the 
fame  flatute  it  is  enacted,  that  the  franchifes  of  the  city  of 

'  C0.Litt.13.  n  ff- 3-4-7 ' 
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London  fliali  never  more  be  forfeited  for  any  caufe  whatfo- 
ever.  And,  becaufe  by  the  common  law  corporations  were 
diflblved,  in  cafe  the  mayor  or  head  officer  was  not  duly 
elected  on  the  day  appointed  in  the  charter  or  eftabliihed  by 
prefcription,  it  is  now  provided  %  that  for  the  future  no 
corporation  fhall  be  diiTolved  upon  that  account ;  and  ample 
directions  are  given  for  appointing  a  new  officer,  in  cafe 
there  be  no  eleClicn,  or  a  void  one,  made  upon  the  preicrip^ 
tive  or  charter  day. 

f  Stat,  II  Gfc.  1.  c.  c. 
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